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REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 

IN    THE 

HIGH  COURT  OF  CHANCERY. 


A ite  CATHERINE  BARRY,  Petitioner. 

1844 

1st  Will.  IF.  c.  60.  ^     ^     _ 

-  November  16. 

Mr.  BREWSTER^  for  the  petitioner,  moved,  pursuant  a  pAfUon  un- 
der the  1  WilL 
to  the  prayer  of  the  petition,  that  Robert  Gore  RicharcUon  iv.,  c.  60, 

might  convey  and  assign  to  the  petitioner  all  the  estate  or  1323  the  testa- 
interest  which  he  took  or  had,  as  heir-at-law  of  William  IgutrtL^ftr^ 

i?/cAflr(f«on  deceased,   trustee  in  the  will  oi  Robert  Gore,  teetopaydebu; 

'  and  after  paj- 

deceased ;  and,  if  necessary,  that  such  deed  of  conveyance  ™®°*  thereof, 

•^  ^  intrust  for  the 

should  be  settled  by  one  of  the  Masters;  or  that  a  new  petitioner; that 

he  died  in  1824, 

trustee  might  be  appointed.  and  thereupon 

the  petitioner 
entered:  that 

The  petition  set  forth  that  Robert   Gore   was  seised  of  ^fioner  1^°' 
Kilpedder  under  a  lease  for  lives  renewable  for  ever,  and  partoOhees- 
of  other  lands  ;  and  being  so  seised,  made  his  will,  dated  the  ^^^^^ebts^ 
4th  of  November,   1823,  and  thereby  devised  to  William  that  the  trustee 

""  had  died,  and 

Richardson  all  the  estates  and  property  of  whatever  nature  that  his  heir 

was  a  minor, 
and  it  prayed 
a  conTeyance 

of  the  legal  estate.     The  Court  directed  inquiries  whether  the  minor  was  a  trustee  for  the 

P^tioMr  alone,  discharged  of  debts  aud  the  trusts  of  the  will. 
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1844.        and  description^  real,  freehold,  personal,  or  mixed,  he  should 
be  seised  of  or  entitled  to,  at  the  time  of  his  death  ;  upon 

In  Re 

Babbv.  trust  that  he  should,  in  the  first  place,  pay  all  such  just 
Statement,  debts  as  the  testator  might  owe  at  the  time  of  his  death ; 
and  after  payment  thereof,  that  said  William  Richardson^ 
his  heirs,  executors,  and  administrators,  according  to  the 
nature  of  each  particular  estate  and  interest,  should  stand 
seised  and  possessed  of  the  testator's  said  estates  and  pro- 
perty, and  receive,  pay,  and  apply  the  rents,  issues,  and 
profits  thereof  to  the  sole  and  proper  use  and  behoof  of  the 
petitioner,  and  to  be  conveyed,  paid,  and  applied  to  such 
uses  and  purposes  as  the  petitioner  should,  by  deed  or  will, 
appoint  or  direct ;  and  he  appointed  the  petitioner  his  exe- 
cutrix. 

Robert  Gore  died  in  1824,  and  the  petitioner  proved  his 
will.  Some  of  the  cestuis  que  vie  in  the  lease  of  Kilpedder 
having  died,  it  was,  in  May,  1827,  renewed  to  William 
Richardson^  as  such  trustee,  by  an  indenture  made  between 
Jean  Gunn  Cunningham^  the  lessor,  of  the  first  part,  the 
petitioner,  of  the  second  part,  and  William  Richardson^  of 
the  third  part. 

William  Richardson  died  shortly  before  the  filing  of  this 
petition,  leaving  Robert  Gore  Richardson,  his  eldest  son, 
and  heir-at-law,  a  minor,  of  the  age  of  sixteen  years,  him 
surviving. 

The  petitioner  and  William  Richardson^  several  years 
ago,  sold  part  of  the  testator's  estate,  and  out  of  the  proceeds 
thereof,  and  otherwise,  fully  paid  and  satisfied  all  the  just 
debts  of  the  testator,  and  other  the  trusts  of  his  will ;  and 
the  petitioner,  since  the  death  of  the  testator,  had  been  in 
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the  sole  and  exclusive  occupation  and  enjoyment,  or  in  re-        1844. 

ceipt  of  the  rents  of  the  lands  remaining  unsold.  ^^  ^^ 

Barry. 

Notice  of  the  application  was  served  upon  the  minor  and      statement. 
his  mother. 


Thb  Lord  Chancellor  : — 

I  feel  some  difficulty  in  assuming  jurisdiction  in  this  case. 
What  is  asked  is,  in  fact,  an  ex  parte  execution  of  the 
trust  I  cannot  administer  the  estate  upon  this  petition. 
If  it  were  the  case  of  a  very  old  trust  I  should  have  no  dif- 
ficulty ;  but  here  the  trust  is  barely  twenty  years  old.  I 
think,  however,  that  I  may  direct  an  inquiry. 


Judgment, 


The  following  order  was  made : — 

Refer  it  to  the  Master  of  this  Court,  in  rotation,  to  in- 
quire and  report  whether  Robert  Gore  Richardson^  in  the 
petition  named,  is  an  infant,  and  a  trustee  within  the  mean- 
ing of  the  Act  of  Parliament,  of  the  1  Will.  IV.,  c.  60,  and 
whether  he  is  a  trustee  for  the  petitioner,  Catherine  Barry, 
alone,  discharged  of  debts  and  the  trusts  of  the  will  of 
Robert  Gore,  deceased,  in  the  petition  named.  And  after 
the  Master  shall  have  made  his  report,  such  further  order 
shall  be  made  as  shall  be  just. 


Order, 


B    2 
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NIXON  V.  ROBINSON. 

Nov.   13,  16. 

The  Court hM    Andrew  NJXON  being  seised  of  the  lands  of  Fair- 

no  autboritj  to  ° 

8ct  up  a  lease,    yjew,  under  a  lease  of  the  Ist  of  October,  1799,  for  three 

which  by  the 

bond  fide  exer*  Uves  (one  of  whom  was  Still  in  existence)  or  thirty-one 

oise  of  the 

power  Tested  years,  at  the  yearly  rent  of  46/.  \3s.  7rf.,  and  of  21.  5s.  Sd. 
naot  for  Ufe  to  receiver's  fees,  and  being  indebted  to  Thomas  Robinson  in 
lease,  has,  by  ^^  ^^^  ^^  475/.,  secured  by  judgment,  by  indenture  of 
lurrt^erX''^  the  29th  of  January,  1810,  demised  the  lands  to  Thomas 
operation  of      Bobinson  for  the  term  of  the  life  of  the  lessee,  or  for  nine- 

law,  been  de- 

termined ;         teen  years,  if  the  lessor's  interest  should  so  long  continue, 

there  being  no 

fraud  or  coUu-  at  the  yearly  rent  of  100/.  Irish.     Previous  to  the  execu- 

sion,  or  other       .  ^    ,  .      , 

circumsunce,  tion  of  this  lease  It  was  agreed  between  the  parties  to  it, 
interference  of  ^^^^  Thomas  Robinson  was  not  to  pay  to  Andrew  Nixon 
Those  who  ^^^  portion  of  the  profit  rent  reserved  by  the  lease  until  he, 
Tis  tiSe^'deid^  "^^  ^^^  perception  and  retention  thereof,  should  be  repaid 
with  a  person    tj^^  principal  sum  of  475/.,  together  with  interest  at  the 

entitled  to  a  *^  *^  ° 

partial  interest  rate  of  6/.  per  cent,  on  the  sum  of  400/.,  part  thereof;  it 

in  an  estate, 

are  responsible  having  been  agreed  between  them  that  the  residue  thereof, 

for  any  dealing 

with  the  pro-    amounting  to  the  sum  of  75/.  should  not  bear  interest :  and 

professes  to  en-  ^^  ^^^  further  agreed,  that  Robinson  should  be  allowed  to 

barrassthee""  d^duct  from  the  profit  rent,  as  the  same  should   become 

tate  of  theother  payable,  the  sum  of  one  shilling  in  the  pound,  on  the  pro- 

ing  under  the     fit  fent,  as  receiver's  fees.  Upon  the  execution  of  this  lease, 
same  instru- 
ment.   They      Thomas  Robinson  entered  into  possession,  and  during  the 
are  not  at  11- 
berty  to  deal 
with  the  estate 
so  as  to  embarrass  the  other  persons  claiming  under  the  same  instrument. 

An  account  of  rent  and  mesne  rates  decreed  under  circumstances  of  complexity  of  title  oc- 
casioned by  the  acts  of  the  tenant,  and  in  order  to  avoid  a  multiplicity  of  suits ;  the  bill  also 
seelting  the  deliyery  of  a  deed  to  be  cancelled. 

Semble That  if  a  demurrer  for  multifariousness  cannot  be  taken  to  a  bill  because  it  con- 
tains a  charge  of  collusion  between  the  several  defendants,  and  the  plaintiff  fail  to  prove 
the  collusion,  the  objection  may  be  taken  at  the  hearing. 
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life-time  of  Andrew  Nixaih  by  the  perception  of  the  rente       1844. 

and  profits,  repaid  himself  a  considerable  part  of  the 

47«L 

Id  October,  l«34,  Andrew  ifimn  died,  leaving  WiUiaM 
Jfuumf  hisddestson  by  a  former  marrii^;e,  hisheir*at-IaW|and 
hiiwife  Janei^  and  seven  diildren  of  his  second  marriage,  him 
sonriving;  and  by  his  will,  bearing  date  the  3rd  of  October, 
1^,  he  devised  the  lands  of  Fairview  (therein  described 
to  fie  ui  the  oceapation  of  Thamae  BMnean^  nnder  a  lease 
dnriog  his  life,  at  the  rent  of  100/.  p^  annum),  to  his  wife^ 
Jmeif  for  her  life,  provided  she  remained  during  that  time 
immarried,  and  provided  she  kept  the  same  hereditaments 
sad  premises,  free  of  all  incumbrances ;  tc^ther  with  aU 
Us  household  goods,  monies,  debts,  and  moveable  effects 
trhaisoerer:  btit  if  she  married,  or  laid  on  any  incum^ 
braiioe  as  aforesttd,  then  his  triU  was,  that  the  hereditn- 
nents  and  premises,  household  goods,  monies,  debts,  and 
moveables,  should  go  to  his  children  immediately,  as  there- 
inafter mentioned:  and  that  all  bis  children  by  bis  said 
wife,  and  WiUiam  Nixon^  his  son  by  his  former  wife  (except- 
ing the  one  she  might  will  to  inherit  the  freehold  estate), 
be  left  at  his  wife's  decease,  or  at  the  time  the  provisoes 
were  not  complied  with,  share  and  sjiare  alike  of  all  the 
household  goods,  monies,  debts,  and  moveable  effects 
whatsoever  ;  howsoever  giving  her,  his  said  wife,  Janets  a 
discretionary  power  therein:  and  the  testator  appointed 
his  wife  and  John  Hall  executrix  and  executor  of  his  will. 

In  September,   1835,    Janet   Nixon  alone  proved  the 
will. 

Thomas  Robinson  claimed  the  sum  of  53/.  17 s.  Ad.  to  be 
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due  to  him  at  the  decease  of  Andrew  Nixon^  for  princi- 
pal monies,  interest,  and  receiver's  fees,  up  to  the  1st 
of  May ;  and  furnished  an  account  to  Janet  Nixon^  claim- 
ing that  sum.  In  September,  1835,  Robinson  applied 
to  Janet  Nixon  for  a  reduction  of  the  rent  reserved  by  the 
lease  of  1810,  insisting  that  the  rent  reserved  thereby 
exceeded  the  value  of  the  lands ;  and,  after  some  nego- 
tiation between  the  parties,  it  was  agreed  that  Janei 
Nixon  should  grant  a  new  lease  of  the  lands  to  RMn* 
son^  at  the  reduced  rent  of  642.  9s.  lOd.  of  the  present 
currency  per  annum,  in  consideration  of  Bobinsoti  agree- 
ing to  grive  up  and  forego  his  claim  for  receiver's  fee&i, 
and  to  pay  the  balance  which,  after  excluding  that  demand 
from  the  account,  should  appear  to  be  due  by  him  on  foot 
of  the  profit  rent.  A  new  account  was  accordingly  made 
out,  dated  the  17  th  of  October,  1835,  whereby  it  ap- 
peared that  the  sum  of  35/.  10^.  7^^.  was  due  by  Robinson 
to  the  representative  of  Andrew  Nixon,  on  account  of  the 
profit  rent  of  the  land  up  to  the  1st  of  May,  1834;  which 
sum  Robinson  paid  to  Janet  Nixon  on  the  day  on  which 
^he  account  was  settled,  and  took  from  her  a  receipt  for 
Jthe  same,  in  full  for  all  rent  and  arrears  of  rent  due  out  of 
the  lands  to  her  as  executrix  of  Andrew  Nixon. 


Pursuant  to  this  agreement,  a  lease,  dated  the  3rd  of 
April,  1836,  was  executed  by  Janet  Nixon,  therein  de- 
scribed as  widow  and  executrix  of  Andrew  Nixon,  to  Tho^ 
mas  Robinson ;  and  thereby  she  demised  the  lands  to 
Robinson  and  his  heirs,  for  the  life  of  William  Atkinson 
(the  surviving  cestui  que  vie  in  the  lease  of  1799),  at  the 
yearly  rent  of  64/.  9«.  lOrf. 


In  July,  1836,  Janet  intermarried  with  Thomas  Todd. 
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By  aa  indenture  of  the  27th  of  October,  1842,  made 
upon  the  marriage  of  Janets  Locke  and  ifciry  Robinsons 
after  reating  the  above  lease  of  the  3rd  of  April,  1836, 
Tkmnm  Robinson  granted  and  conveyed  his  estate  and 
interest  in  the  lands  demised  thereby,  to  trustees,  upon 
trusts  for  the  benefit  of  Francis  Locke  and  his  intended 
wSb,  and  the  issue  of  their  marriage. 


1844. 


NiXOM 

0. 

ROBINSOW. 


Siattmtntt 


Upon  the  28th  of  April,  1843,  a  bill  was  filed  by  the 
children  of  Andrew  Nixon  against  Tkomas  Robinson^ 
Rands  Loeke^  Thomas  Todd  and  Janet  his  wife,  charg- 
iagcoilQMiMi  between  Robinson  and  Janet  Nixon  to  defeat 
the  rights  of  the  children  of  Andrew  Nixon  to  the  rent 
menred  by  the  lease  of  1810 ;  and  praying  that  the  trusts 
of  the  will  of  Andrew  Nixon  might  be  carried  into  execu* 
tbn,and  that  the  rights  of  the  plaintiffs,  under  the  same, 
might  be  declared ;  and  that  an  account  might  be  taken 
of  the  sums  due  and  owing  by  Thomas  Robinson  to 
the  plaintiffs,  and  also  by  Thomas  Todd  and  Janets  his 
wife,  after  all  just  credits  and  allowances ;  and  that  the 
lease  made  by  Janet  to  Robinson^  and  the  transfer  or 
assignment  from  Robinson  to  Locke  might  be  declared 
fraudulent  and  void  as  against  the  plaintiffs;  and  that  the 
defendants  might  be  directed  to  bring  same  into  Court  to  be 
cancelled ;  and  that  Tho7nas  Robinson  might  be  charged 
with  the  rent  of  1 00/.  Irish  a  year,  being  the  rent  reserved 
by  the  lease  of  the  29th  of  January,  1810,  from  the  time  of 
the  marriage  oi  Janet;  or  that  an  occupation  rent  might  be 
set  upon  said  lands  and  premises,  and  Thomas  Robinson 
charged  therewith ;  and  Francis  Locke  with  a  like  rent 
from  the  period  of  such  transfer  or  assignment :  and  that 
Francis  Locke  might  be  decreed  to  bring  into  Court,  for 
the  use  of  plaintiffs,  the  difference  between  such  rent  of 
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100/.  per  annum,  or  sodi  occapadoo  rent,  and  the  head 
rent  payable  in  respect  of  sach  lands,  from  the  time  of  the 
marriage  of  Jand  with  Todd;  and  that  what  should  be 
found  due  on  such  account  should  be  secured  for  the  benefit 
of  all  parties  interested  therein. 


The  defendant,  Robingomy  denied  that  he  had  any  notice 
at  the  time  of  the  execution  of  the  lease  of  1836,  that 
Janet  Nixon  contemplated  marrying  again  ;  but  admitted 
that  he  bad  notice  of  the  will  of  the  testator  at  the 
time  that  he  accepted  the  lease  of  1836  :  and  he  submitted, 
that  as  he  never  in  any  way  interfered  with  the  assets  of 
Andrew  Nixon^  he  ought  not  to  have  been  made  a  party  to 
the  bill ;  and  that  not  having  been  in  any  way  concerned 
or  connected  with  the  settlement  of  the  accounts  relating 
to  the  testator's  estate,  he  ought  not  to  be  involved  in  any 
litigation  respecting  the  same.  He  also  submitted  several 
matters  of  law,  as  to  which  he  had  been  interrogated  by  the 
bill,  to  the  consideration  of  the  Court. 

The  defendant,  Locke^  denied  notice  of  the  title  of  the 
plaintiffs,  or  of  the  will  of  the  testator. 

Argument.  Mr.  William  Brooke^  Mr.  A.  Gayer^  and  Mr.  B.  Lloyd^ 

for  the  plaintiffs. 

The  only  question  is,  whether  this  Court  has  jurisdiction 
to  g^ve  relief  in  this  case.  The  objection  that  the  bill  is 
multifarious  should  be  taken  by  demurrer ;  it  is  too  late  to 
make  it  at  the  hearing ;  Wynne  v.  Callander{a) ;  Ward  v. 
Cooke(b);  Cashell  v.  Kelly{c);  Raffety  v.  King(d).  It 
will  be  argued  that  the  remedy  of  the  plaintiff  is  at  law ; 


(a)  1  Rtus.  293. 
(6)  5  Madd.  122. 


(c)  2Dru.  &  War.  181. 

(d)  1  Keen.  601. 
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bot  first,  this  is  a  case  in  which  the  defendants  have,  by 
their  acts,  complicated  the  title  of  the  plaintiffs  to  relief; 
and  all  their  demands  against  the  defendants  could  not  be 
indaded  in  one  action  at  law :  therefore,  on  the  groond  of 
complication  of  title,  and  to  avoid  multiplicity  of  suits,  the 
Court  has  jurisdiction;  Trani  v.  Bury(a);  Kennington 
T.  Houghion(b).  In  Kennington  v.  Houghton  it  was  held 
that  the  submission  of  the  defendant  to  account  gave  the 
Court  jurisdiction ;  and  that  circumstance  exists  in  the  pre* 
sent  case.  The  plaintiflb  are  also  entitled  to  have  the 
lease  of  1836  delivered  up  to  be  cancelled ;  and  may  main- 
tain the  bill  on  that  ground. 


1844. 


ArffumtnU 


Mr.  Ross  Moore  for  the  defendant  Robinson. 

The  case  of  fraudulent  collusion  made  by  the  bill  is  un- 
sapported  by  evidence.  The  remedy  here  was  wholly  at  law. 
The  acceptance  of  the  lease  of  1836  was  a  surrender  in 
law  of  the  lease  of  1810;  Co.  Litt.  337  b:  even  though 
the  second  lease  were  voidable;  Shep.  Touch,  301:  and 
this  doctrine  applies  equally  to  freehold  leases ;  to  leases 
for  terms  of  years.  Lessee  of  Lynch  v.  Lynch(c);  and  to 
the  case  where  the  lessor  in  the  second  lease  has  only  a  de- 
feasible estate ;  Roe  d.  Berkeley  v.  The  Archbishop  of 
York{d);  Davison  v.  Stanley {e).  There  was  therefore 
nothing  to  prevent  the  plaintiffs  maintaining  an  ejectment 
on  the  title  for  the  recovery  of  the  lands.  The  bill  is 
sought  to  be  maintained  on  several  grounds.  There  is  not 
such  a  complication  of  title  or  accounts  in  this  case  as  there 
was  in  Kennington  v.  Houghton^  or  even  in  Trant  v.  Bury  ; 


(a)  LI.  &  Gould.  Tern.  Sug.  78  .   (d)   6  East.  86. 
(I)  2  Y.  &  C,  C.  C.  620.  («  )  4  Burr.  2210. 

(c)  6  It.  Law.  R.  181 


10 


CASES  IN  CHANCERY. 


1844. 


Arguwumt. 


and  in  the  latter  case,  the  bill  was  maiotainable  on  the 
ground  that  it  was  filed  against  the  representatiTes  of  the 
lessee  for  an  account  of  his  assets.  The  alleged  multipli- 
city of  suits  arises  from  the  necessity  of  bringing  two  actions 
fat  mesne  rated ;  and  as  to  the  submissions  in  the  answer, 
they  are  the  formal  conclusions  of  the  defendant  to  matters 
of  law  charged  in  the  bill.  .They  differ  from  the  submis- 
sion  in  Kennmgton  v.  UaughUm^  which  was  a  submission 
U^  hay^  the  aecount  sought  by  the  bill  tiUcen.  An  admis- 
sion of  a  fact  cannot  be  withdrawn;  but  an  admission  of 
law  may ;  Pearce  v.  Grave(a).  The  objection  that  the 
bill  is  multifarious  is  open  to  (he  defendant  on  diis  hear- 
ing. The  cases  which  have  been  cited  only  establish,  that 
when  the  Qbjection  can  be  taken  by  demurrer,  it  must  be 
raised  in  that  manner.  Here  it  could  not ;  for  the  plaintiffs, 
by  their  bill,  charged  collusion  between  Robinson  and  Janei 
Todd;  Ryan  v.  Roche(b);  AUayer  v.  Rowley{c):  and 
there  is  no  case  deciding  that  such  an  objection  must  be 
taken  by  plea.  Keogh  v.  Keogh{d),  and  Pultney  v.  War^ 
ren{e)y  were  also  referred  to. 


Mr.  Nelson  for  Locke^  AteA  Greenwood  v.  Churchill  {/) 
and  ScUvidge  v.  Uyde{g)  on  the  question  of  multifarious- 


ness. 


Mr.  A.  Gayer^  in  reply. 


(a)  3  Atk.  523. 
(p)  2  MoU.  437. 
(c)  6  Ves.  748. 
{d)  2  Moll.  91. 


(06  Ves.  72. 
(/)  1  M.  &  K.  546. 
C^)  1  Jac.  151. 
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Tm  Lord  CHAiip«i«LOR  ;— 

.   fittitittiaiteRJMUitrfgigai  iapoiliinoe  ff  I  wcpb  cdted 

jqNHrtedbraiJidie  JKMiittiiwde  »  A^  tof  theaxgiih 

mmU    "JAe  tettetor^  beiiigaitided  under  r  lease  fiir  Mvis 

4e  eertan  iudi,  in  IftiO/granteiimkmse  oftbeai  fortlK 

jifiof  the  ddendboil  f%Miiif  A»Nmm^  sCthe  mat  o£  lOiNL 

firttttmB^  and  WfieUif  at  ^lariiiiienindebM  to  i 

m1h^wamai4JBL,  Jl  was  by  Ji^  fx>llateral 

moEii  Ibsoit  amiaged  tha^ihe  bsseasimUi  after^^Mqfnleiit 

af  the  kmAxba^  taftaia  Oe  Tmiudnaer>£tke^merfad  naii 

la  onler^  igr  ^dia  pereeptioa  tiieiaof,^ifo/iqtt]r^l^^ 

4l5i.«ad:intanst.    Tliare<iHe,'iipov:l|iaI^2^^ 

JesK^Ae  lessee  iUkd  the  Uu^ad  ifliamet*  lof  aMMi|^^ 

asdlesafa.    The  lewrdiedrby  lin  vnUiin^tefy^ 

silatem  qoestaonta' his' wife,' let  hbr  iife^:iJrojrided.>fca 

dMMdd  ccmtiiiae  anniMrried ;  and  after  her  dealb  t>r  marri^fe 

to  his  dnldren.  The  widow  iiuurried  again ;  bat  before  ii€T 

lecond  marriage  she  made  a  new  lease  of  tlie  landu  to'  Mz. 

Robinson  (who  Iiad  full  notice  of  her  title  to  the  estate), 

for  the  life  of  the  then  surviving  cestui  que  vie  in  the  lease 

•of  1810,  at  a  reduced  rent;  and  a  receipt  has  been  proved, 

viva  vocSy  from  which  it  appears  that  previously  to  the  exe^ 

cation  of  the  lease,  the  widow,  who  was  tenant  for  life  and 

executrix,  settled  an  account  with  the  lessee ;  by  which, 

in  consideration  of  the  new  lease  granted  to  him,  the  lessee 

relmquished  certain  claims  to  receiver's  fees  to  which  he 

supposed  himself  entitled,  and  paid  to  the  executrix  the 

balance    of  the   account ;  which  closed  the   transaction 

as  to  the  mortgage.     So  that  the    relation  of  mortga^ 

gee  and  lessee,  under  the  original  dealing,    had  ceased 

before  the  filing  of  the  bill ;  but  it  is  not  stated  on  the 

pleadings  that  such  was  the  case ;  and  in  feet  the  receipt 
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now  relied  upon  was  not  ready  to  be  proved  at  the  hearing 
of  the  cause;  and  it  was  only  by  the  indulgence  of  the 
Court  that  it  has  been  proved.     Mr.  Robinson^  the  lessee, 
after  having  been  in  possession  of  the  lands  for  some  years, 
upon  the  marriage  of  his  daughter,  assigned  the  lease  to  his 
son-in-law,  Mr.  Locke;  and  though  Mr.  Robinson  admits 
that  he  was  aware  of  the  nature  of  the  widow's  title  when 
she  made  the  lease  to  him,  yet  Mr.  Locke  denies  that  he 
knew  anything  of  it  until  after  the  assignment;  and  he 
claims  to  be  a  purchaser  for  valuable  consideration.     It  has 
been  insisted  upon  by  the  plaintiffs,  who  are  the  children  of 
the  testator,  that,  in  consequence  of  their  mother  having 
married  again,  they  are  entitled  in  possession  to  the  pro- 
perty, subject  to  the  lease,  if  a  valid  one ;  and  they  con- 
tend, first,  that  this  transaction  was  a  mere  fraud  upon  their 
rights:  and  although  both  parties  have  argued  that  the 
new  lease  was  a  surrender  of  the  old  one — which  it  was — 
yet  it  is  contended  by  the  plaintifis  that  they  have  an  equity 
in  this  Court  to  set  up  the  original  lease ;  inasmuch  as  the 
tenant  for  life  had  no  right,  as  against  the  remainder-men, 
to  accept  a  surrender  of  the  lease  of  1810.     As  an  abstract 
proposition,  I  cannot  conceive  a  question  of  greater  impor- 
tance :  whether  a  surrender  by  operation  of  law,  by  reason 
of  the  acceptance  of  a  new  lease  from  a  person  having  a 
partial  interest  in  the  reversion,  can,  though  valid  at  law, 
be  impeached  in  this  Court.     This  is  a  case  which  must 
have  often  occurred.  Tenants  for  life  have  frequently  made 
leases,  which,  though  invalid  as  against  the  remainder-men, 
operated  as  surrenders  in  law  of  former  leases.     I  therefore 
called  for  some  authority  upon  this  point,  which,  I  believe, 
is  now  made  for  the  first  time.      If  a  person  has  an  estate 
enabling  him  to  do  an  act  which  may  be  beneficial  or 
prejudicial  to  the  property,  I  do  not  know  that  this  Court 
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has  jurisdictioii  to  annol  the  legal  consequences  of  his  act, 
done  by  virtue  of  that  estate.  It  does  not  follow  that  a 
surrender  accepted  by  a  tenant  for  life  is  injurious  to  the 
estate ;  it  may  be  a  provident  act ;  or,  on  the  other  hand, 
it  may  be  an  injurious  act  to  give  up  a  lease  on  which  a 
large  rent  is  reserved,  payable  by  a  solvent  tenant,  and  so 
destroy  the  interest  of  the  remainder-man.  I  can  hardly 
suppose  a  case  in  which  the  surrender  would  operate  thus 
injuriously,  in  which  fraud  or  collusion  would  not  appear. 
As  to  the  general  jurisdiction  of  the  Court  in  such  cases,  I 
do  not  think  that  I  have  authority  to  set  up  a  lease,  which, 
by  the  banAJide  exercise  of  the  power  vested  by  law  in  the 
tenant  for  life  to  gprant  a  new  lease,  has,  by  the  doctrine  of 
nrrender  by  operation  of  law,  been  determined ;  there 
being  no  firaud  or  collusion,  or  other  circumstance  to  jus- 
tify the  interference  of  the  Court.  I  am  of  opinion,  there- 
fore, that  this  ground  of  relief  cannot  be  maintained,  and 
1  shall  not  assume  the  jurisdiction  without  express  autho- 
rity. 


1844. 
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V. 
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Then  as  to  the  other  relief  prayed  by  the  bill.  First,  it 
is  said,  that  there  is  so  much  difficulty  and  complication  as 
10  the  remedy  of  the  children  under  the  new  lease,  and  the 
assignment  of  it,  that  I  have  jurisdiction  to  give  relief  in 
order  to  prevent  circuity  or  multiplicity  of  actions.  There 
is  no  doubt  that  this  Court  has  jurisdiction  to  grant  relief 
upon  that  ground,  if  the  case  be  made  out :  and  though 
the  remedy  would,  primd/aciey  be  at  law,  yet  if  it  could 
be  shown  that  it  would  be  necessary  to  bring  several  ac- 
tions to  establish  the  right,  or  that  there  was  much  diffi- 
culty as  to  the  mode  of  proceeding  at  law,  these  circum- 
stances would,  in  certain  cases,  justify  the  Court  in  assum- 
ing jurisdiction.     Here  the  tenant  for  life  did  an  improper 


14 


CASES  IN  CHANCERY. 


1844. 

1 ' 

Nixon 

BOBIM8ON. 


act  in  granting  the  new  lease  ;  not  in  granting  tlie  lease  if 
it  had  been  confined  to  her  own  life,  but  in  assuming  to  bind 
the  lands  by  an  absolute  lease  for  the  life  of  the  cestui  que 
vie^  although  her  interest  only  enabled  her  to  gprant  a  lease 
for  her  own  widowhood.  The  consequence  of  this  is,  that 
Mr.  RobinsQU^  who  originally  was  mortgagee  as  well  as 
lessee,  but  whose  first  character  has  ceased  by  a  dealing  with 
the  tenant  for  life,  whom  he  knew  to  be  such,  has  compli- 
cated considerably  the  title  of  the  remainder- men.  The 
lease  was  assigned  to  Locke,  not  as  a  lease  for  the  life 
of  the  widow,  but  as  an  absolute  lease  for  the  life  of  the 
lessee ;  and  the  assignee  now  sets  up  his  title  to  it  as 
a  purchaser  for  valuable  consideration,  without  notice; 
•insisting  upon  his  right  to  the  whole  term  purported  to  be 
demised.  It  is  manifest,  therefore,  that  the  original  lessee 
has  acted  improperly  in  concurring  with  the  tenant  for  life 
in  the  making  of  this  lease ;  which,  upon  the  face  of  it,  im- 
poses on  the  estate  an  interest  greater  than  that  which, 
within  the  knowledge  of  both  of  them  (although  that  knowr 
ledge  was  not  communicated  to  others  on  the  face  of  the 
instrument),  she  had  a  right  to  grant,  or  he  to  accept. 
They  have  complicated  the  title,  and  imposed  on  the  chil- 
dren the  di£Sculty  of  contesting  their  title  with  Mr.  Locke. 


Mr.  Robinson  admits  that  he  was  aware  of  the  title  of 
the  tenant  for  life  at  the  time  of  the  grant  of  the  new  lease. 
Mr.  Locke  says  that  he  had  not  any  notice  of  her  title ; 
but  he  clearly  had  notice  of  it  in  the  view  of  this  Court, 
because  in  the  lease  under  which  he  now  claims,  the  lessor 
is  stated  to  be  executrix  and  widow  named  in  the  will  of 
Alexander  Nixon,  the  original  lessor.  This,  therefore, 
fixes  Locke  with  notice  of  the  will ;  and  when  I  turn  to 
the  will,  I  find  that  this  property  is  devised  to  the  widow 
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yearly  r^it  of  100^;  and  this  fixes  Locke  witkiibtiet^ 
the  pienoos  lewoicy.  Therefore  he  was  bound  to  inquire 
iai»  Ife  cfatamMftinroft  MDhfcteft  with  tha  origiliaLhi^dBg; 
•ad  tf  he  had  diMfOy.  be  would  hay«  kaowa  that  lhe'oii;> 
giaal kaw JuullNwa propeily  gmnted ;  and Usavfeadnad^ 
Ihitlt^liad  toia-io %  virtoo  of  a  doOiag  witkihe  ^naot 
teltts  wlM^kad-^M^power  tognnt  tbekiiB^ 
io|rm.  I  shall  ijwi^s  hold  thosa  who  deal  whh  a  paiaoa 
catitka  to  4  pigiial  wrtenMit  incaiiettalay  nnjpwi^la Jsraujr 
deaUDg:  wilii  Uia:  paoper^^  ^idiich  |wbfcsagi  to  encambar 
aad.mbanssa  tte  d^ti^  of  theodifir  persoaa  olatattng 
anilertlMKsaaainatruiaeirt  with  the  ghMitor.  Thayareaottt 
iibcff^  todaal  with  itso  asto  embanaaa  the  persons  idaiw- 
ing  under  the  same  instrument.  Considering  the  originid 
relation  between  the  parties,  that  of  mortgagee  and  lessee, 
and  conmdering  the  abuse  of  taking  the  lease  for  an  abso- 
lute term,  and  the  use  to  which  the  lessee  has  applied  that 
lease  in  assigning  it  to  his  son-in-law  upon  his  marriage,  as 
a  lexise  for  an  absolute  term,  I  think  that  this  Court  has 
jurisdiction  to  give  relief  to  the  plaintiffs.  For  what  would 
be  the  remedy  of  the  plaintiffs  at  law  ?  They  might  bring 
an  ejectment :  but  that  would  not  give  them  possession  of 
the  lease.  They  would  be  obliged  to  institute  a  suit  la 
equity  in  order  to  have  the  lease  delivered  up  to  be  can- 
celled. Also  two  actions  at  law  would  be  necessary  for  thf 
recovery  of  the  mesne  rates;  one  against  Mr.  Robtfison 
and  the  other  against  Mr.  Locke^  for  the  times  they  were 
in  possession  of  the  lands  :  and  if  this  bill  be  not  maintain- 
able on  the  grounds  I  have  mentioned,  it  is  upon  the 
ground  that  the  plidntiff  is  entitled  to  a  decree  for  the  deli- 
very up  of  the  second  lease,  and  to  an  account  on  foot  of 
an  occupation  rent  from  the  time  of  the  marriage  of  the 
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widow ;  and  there  must  be  an  inquiry  when  that  n^arriag^ 
took  place. 

Upon  the  frame  of  the  pleadings  I  would  obserire, 
that  it  is  difficult  to  maintain  the  point  argued  by  the 
counsel  for  the  defendant ;  for  there  is  not  a  distinct  state- 
ment in  the  answer  that  the  bill  is  multifiEtrious.  I  am  not 
prepared  to  say  that  if  a  bill  be  so  framed  that  the  defendant 
cannot  demur  to  it,  he  is  bound  to  plead  to  it :  but  in  this 
case  that  question  does  not  arise :  the  objection  that  the 
bill  is  multifarious  is  not  insisted  on  in  such  a  way  as  to 
entitle  the  defendant  to  rely  on  it  at  the  hearing ;  and  even 
if  it  were,  as  I  am  of  opinion  that  the  plaintiflf  is  entitled 
to  relief,  on  the  grounds  1  have  mentioned,  that  removes 
the  objection. 


MACKEN,  Petitioner,  NEWCOMEN,  Respondent. 


November  25. 

^kl'tto^i     Petition  by  a  judgment  creditor  for  the  appointment 

^°*^J^;      of  a  receiver.  The  petition  set  forth  that  the  judgment  had 

lowed  in  ape-  been  recovered  in  Hilary  Term,  1844  :  and,  in  addition  to 
tition  matter. 

the  principal  money  and  interest  due  on  foot  of  it,  the  peti- 
tioner claimed  the  sum  of  1/.  for  the  costs  of  redocketing 
the  judgment. 


The  petition  had  been  directed  to  be  moved  before  the 
Lord  Chancellor. 

Mr.  Hughes^  for  the  petitioner. 


Mr.  George  and  Mr.  O'Hagan  for  the  respondent. 


CASES  IN  CHANCERY.  17 


Thb  Lord  Chancbllor: — 


1844. 


Macken 

V, 
NEWCOmEN. 


I  directed  this  petition  to  be  moved  before  me,  because 
I  perceived  that  the  petitioner  asked  for  R,  for  the  costs  of 
redocketing  the  judgment.  Where  was  the  necessity  of  J^dpment 
doing  that  ?  I  must  strike  out  that  sum.  The  costs  of 
redocketing  a  judgment,  where  that  proceeding  is  unneces- 
sary, should  not  be  allowed.  Let  the  sum  of  1/.  be  disal- 
lowed. 


CUFFE  V.  YOUNG. 

November  26. 

JjY   indenture  of  settlement    of  the   12th  of  October,  a  creditor  in- 

,  .^«  ,  ,  .  -  „rt      ,        ^        .  Btituted  a  euit 

1793,  executed  upon  the  mamage  of  Wheeler  Barnngton  agaimt  the  real 
with  Eleanor  Mary    O^NeiiL,   the  lands  of  Moneybane  p^eMnu^Welof 
and   Leitrim,    chattel  interests,   the  property  of  Eleanor  debtoV^and 
Mary    O'Neill,    were,    with  other    lands,    conveyed   to  ^P'"'*^  **r®  °^ 

^  '  '  '  ■'  the  sureties. 

trustees ;   upon   trust  (subject  to   a  jointure,   payable  to  ©"letting  the 

other  surety  ; 

Charlotte    O'Neill^  and   to  an  annuity  payable    to    the  and  obtained  a 

decree  to  ac- 

separate  use  of  Eleanor  Mary  O'Neill.,  during  the  joint  count.    lie  af- 

ter wards  filed  a 

lives  of  her  and  her  intended  husband),   to  permit  Wheeler  supplemental 
Barrington  to  receive  the  rents  thereof  during  the  joint  representatives 
lives  of  himself  and  Eleanor  Mary  O'Neill;  and  after  the  ^,^,^,*;^.f  ^    i„. 
death  of  either,  in  trust  for  the  survivor  during  his  or  her  ^™"^^  d^riv^ 
life;  and  after  the  death  of  the  survivor,  upon  trust  to  eon-  |;"y  benefit 

•  from  the  pro- 

vey  the  said  lands  unto  the  children  of  the  marriage,  if  ceedings  in  the 

original  suit, 

more  than  one,  as  tenants  in  common ;  and  if  but  one  child,  and  as  the  cre- 

ditor  might 

to  such  only  child,  for  the  residue  of  the  respective  terms  of  have  framedhis 

original  suit  so 

years  therein.  as  to  have 

had  in  it  the 
relief  sought  by 

the  supplemental  bill : — Heid^ihai  the  plaintiff  was  not  entitled,  as  against  the  representatives 

of  the  second  surety,  to  the  costs  of  the  original  suit. 

VOL.  11.  C 
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There  was  issue  of  that  marriage  one  daughter  only, 
namely,  Charlotte  Maria  Barrington^  who  afterwards 
married  William  Palliser  Nolan;  and,  having  survived 
him,  died  intestate,  leaving  three  children,  Wheeler  NolaUj 
Fitzunlliam  NolaUy  and  Charlotte  Nolan^  her  surviving. 


In  1819,  Heeler  Barring ton^  Charlotte  Maria  Nolan^ 
then  Charlotte  Maria  Barrington^  and  Eleanor  Mary 
Barringtofij  the  wife  of  Wheeler  Barrington^  executed  to 
Henry  Cuffe  their  joint  bond  and  warrant  of  attorney  ;  upon 
which  a  joint  judgment  was  afterwards,  in  Easter  Term, 

1837,  entered  against  all  the  conusors.  The  money  secured 
by  the  bond  was  the  proper  debt  of  Wheeler  Barrington. 

Wheeler  Barrington  having  survived  his  daughter,  Char- 
lotte  Maria  Nolan^  died  in  January,  1837 ;  and  in  January, 

1838,  William  Cuffe,  the  administrator  of  Henry  Cuffe^ 
filed  an  original  bill  against  Eleanor  Mary  Barrington^ 
the  widow  and  personal  representative  of  Wheeler  Barring^ 
ton^  and  Wheeler  Nolan,  a  minor,  his  heir-at-law ;  praying 
the  usual  accounts  of  the  real  and  personal  estate  of  Wheeler 
Barrington,  and  that  ssud  estate  might  be  applied  in  a  due 
course  of  administration  :  and  that  if  same  were  not  suffi- 
cient for  the  payment  of  the  plaintiiF's  demand,  that  an 
account  might  be  taken  of  the  separate  estate  of  Eleanor 
Mary  Barrington;   and  for  payment  thereout. 


Eleanor  Mary  Barrington,  by  her  answer,  set  forth  the 
limitations  in  the  settlement  of  1 793 ;  and  submitted  that 
the  plaintiff  was  not  entitled  to  relief  as  against  her  sepa- 
rate estate.  At  the  hearing,  the  bill,  as  to  that  portion  of 
the  relief  prayed,  was  dismissed  :  and  the  usual  accounts 
of  the  real  and  personal  estate  of  Wheeler  Barrington 
were  directed. 
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In  proceeding  under  this  decree,  it  appeared  that  the 
real  and  personal  estate  of  Wheeler  Barrington  would  not 
be  8u£Scient  for  payment  of  the  plain tiflf's  demand;  and  the 
suit  having  become  abated  by  the  deaths  of  both  of  the 
defendants,  the  plaintiff,  on  the  10th  of  March,   1842, 
filed  a  supplemental  bill  and  bill  of  revivor,  against   the 
personal  representatives  of  Wheeler  Barrington^  Eleanor 
Mary  Barrington^   and    Charlotte    Maria  Nolan;   and 
also  against  FitzmUiam  Nolan,  and  his  sister,  Charlotte 
Nolan  J  minors;  which  FitzmUiam  Nolan  was  the  bro- 
ther and  heir-at-law  of  Wheeler  Nolan,  and  also  heir-at- 
law  of  Wheeler  Barrington  and  Charlotte  Maria  Nolan ; 
and   also    against  the   representatives    of   the  surviving 
trustee  in  the  settlement  of  1793,  charging,  that  in  the 
events  which  had  happened,  Charlotte  Maria  Nolan  be- 
came absolutely  entitled  to  the  chattel  interests  in  the  lands 
of  Moneybane  and  Leitrim ;  and  that  the  same  were  sub- 
ject to  her  debts  ;  and  praying  that  the  original  suit  might 
be  revived ;  and  that  an  account  might,   if  necessary,  be 
taken  of  the  personal  estate  of  Eleanor  Mary  Barritigton; 
and  also  an  account  of  the  debts  due  by  Charlotte  Maria 
Solan  at  the  time  of  her  decease,  and  of  her  personal  estate; 
and  that  same  might  be  applied  in  a  due  course  of  adminis- 
tration ;  and  that  in  case  same  should  be  insufficient  for 
payment  of  such  debts,  that  an  account  might  be  taken  of 
ber  real  and  freehold  estates  ;  and  that  same  might  be  sold, 
and   the  plaintiff  and  the  other    creditors    of    Charlolte 
Maria  Nolan  paid  thereout. 


1844. 

CUFFB 
V. 

Young. 
Statement, 


In  this  supplemental  suit  it  was  decreed  that  the  ac- 
counts directed  to  be  taken  by  the  decree  in  the  original 
suit  should  be  carried  on  :  and  also  that  an  account  should 
be  taken  of  the  real  and  personal  estate  of  Charlotte  Maria 

Solan. 

c2 
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COFFB 

V. 
YOUNO. 

Argumtwt, 
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The  iiccounta  having  been  taken,  and  a  large  finm  re- 
ported due  to  the  plaintiiT^  the  caufte  now  eame  on  to  be 
heard  on  report  and  merits. 

Mr.  Brooke^  for  the  plaintiiF,  inristed  that  he  was  en- 
tided  to  be  paid  the  €0StB  of  the  original  suit  o«t  of  the  estate 
of  CharloUe  Maria  Nolan;  and  cited  Reilg  ▼.  Murphy{a)^ 
and  the  decrees  in  Beckett  v.  MicUetkwaite{b)i  and  Greeii- 
dde  Y.  Bims(m(c). 


Mr.  B.  Llopd^  for  the  personal  representative  ahd  chil- 
dren of  Charlotte  Maria  Nolan. 


Judgment.        ThB  LoRD  CHANCELLOR  : — 

This  ease  hardly  involves  the  general  question.  The 
representatives  of  the  surety,  t^ho  had  property,  might 
have  been  made  defendants  to  the  original  suit,  in  respect 
of  it.  Instead  of  doing  so,  the  plaintiiF  passed  them  by, 
and  proceeded  against  the  property  of  the  principal  debtor, 
and  of  another  surety.  He  then  filed  this  supplemental 
bill  against  the  representatives  of  the  surety :  which,  as  to 
them,  is  an  original  bill.  They  were  not  bound  by  the  ac- 
counts taken  in  the  original  suit ;  and  as  they  were  minors, 
it  was  necessary  that  the  accounts  should  be  again  taken  as 
against  them.  They  have  not  derived  any  benefit  from  the 
former  suit ;  and  are,  therefore,  I  think,  only  bound  to  pay 
the  costs  of  the  suit  to  which  they  have  been  made  defen- 
dants. 


(a)  6  Mod.  199. 

(b)  3  Atk.  248. 


(c)  Sau.  &  Sc.  479. 
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HATCHELL  n.  SUTTON. 

Nov.  14.  25. 

U  December  2. 

NDER  a  decree  to  account,  made  in  a  suit  instituted  to  Ajoint  judg. 

ment  against 

administer  the  real  and  personal  assets  of  Caesar  Sutton^  two  cannot  be 
deceased,    the  Master   reported    that,  in    1828,  Martin  decree  to  ac- 
Da^  obtained  a  joint  judgment  against  Sutton  and  one  bsUtuted^to" 
Pigottj  opoD  a  joint  and  sereral  bond  executed  by  them  ;  J^'^J^oJ* 
and  that  Pigott  was  the  principal  debtor,  and  Sutton  a  ^^o'^jf^grst  • 
surety  only.    Pigott  was  living;  he  was  a  party  to  the  thesuryiving 
suit  merely  as  a  trustee,  having  the  legal  estate  in  some  of  being  a  party  to 

the  suit  as  such. 

the  lands  mentioned  in  the  bill  vested  in  hinu     He  had    The  case  does 
suffered  the  bill  to  be  taken  as  confessed  against  him.  the  28th  Ge- 

neral  Rule  of 
March,  1B43. 

Under  these  circumstances,  the  Master  submitted  to  the 
Court,  whether  Martin  Day  was  entitled  to  prove  his 
demand  under  the  decree  in  the  cause. 


Mr.  Glascott  and  Mr.  Otway^  for  Martin  Day.  Argument. 

Though  a  joint  judgment  survives,  as  to  personalty,  it  is 
otherwise  as  respects  real  estate ;  and  if  one  of  the  conu- 
sors die,  the  plaintiif  may  proceed  to  execution  against  the 
estate  of  the  deceased(a).  The  creditor  may  therefore 
file  a  charge,  and  obtain  a  report  and  decree  for  payment 
of  his  demand  in  a  suit  to  administer  the  assets  of  the  party 
dying  first. 

Mr.  Brewster  for  the  representatives  of  Cwsar  Sutton 
At  law,  the  creditor  cannot  sue  the  heir  and  terrc-ten<u 

{a)  2Wm.  Saund.  51. 
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1844.  of  the  party  dying  first,  without  joining  the  survivor  in  the 
8uit(a) ;  and  he  ought  not  to  have  a  more  extended  relief 
in  equity.  Here  the  principal  debtor  is  not  a  party  to  the 
suit  as  such. 

Argument* 


Judgment.       ThB  LoRD  ChaNCBLLOR  : — 

I  do  not  recollect  any  case  like  the  present ;  and  I  must 
have  an  authority  for  doing  what  I  am  now  asked, — to 
allow  this  person  to  prove  his  demand  against  the  estate  of 
the  deceased,  the  surety.  The  judgment  being  joint,  the 
creditor  might,  at  law,  have  proceeded  against  the  surviving 
conusor  and  the  heir  and  terre-tenants  of  the  deceased; 
but  here  he  desires  to  come  in  under  the  decree  for  the 
administration  of  the  assets  of  the  surety,  the  principal 
debtor  not  being  a  party  to  the  suit  as  such.  To  do  so 
would  be  to  give  him  a  remedy  in  this  Court  fietr  beyond 
his  legal  right;  and  the  legal  right  is  themeasureof  his  equity. 
If  no  authority  in  equity  for  the  creditor  can  be  cited,  I  must 
leave  him  to  file  his  bill.  The  only  authority  referred  to  is 
one  at  law,  which  states  that  the  survivor  must  be  a  party 
to  the  writ  against  the  heir  of  the  deceased  conusor.  Here  the 
party  applies  for  payment  of  his  demand  out  of  the  estate 
of  the  surety,  in  the  absence  of  the  principal  debtor. 
Could  the  creditor  file  a  bill  on  foot  of  this  judgment 
against  the  surety  without  bringing  the  principal  debtor 
before  the  Court  ?  1  must,  if  no  authority  be  cited,  rule 
the  special  point  against  the  creditor.  I  only  decide  that 
the  creditor  has  not  a  right  to  be  paid  his  demand  in  this 
suit. 

(a)  2  Wm.  Saund.  51. 
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The  case  wa^  again  mentioned. 


1844. 


Mr.  GUucoti  and  Mr.  Otway  urged  that  the  case  came    Hatchsll 

r. 

within  the  operation  of  the  twenty-eighth  General  Rule  of  Sutton. 
the  27th  of  March,  1843 ;  that  it  being  established  that  Ar^iiZnt. 
the  creditor  might,  at  law,  obtain  judgment  against  the 
survivor  and  the  heir  and  terre-tenants  of  the  deceased,  and, 
conseqnently,  sue  out  execution  against  either,  the  demand 
was,  in  contemplation  of  a  Court  of  Equity,  a  joint  and 
several  demand. 

Mr.  Brewster. — The  creditor  has  not  proceeded  at  law 
to  obtain  judgment  against  the  survivor  and  the  heir  and 
terre-tenants  of  the  deceased :  he  has  chosen  to  found  his 
demand  upon  the  judgment,  which  is  joint,  and  therefore 
the  case  is  not  within  the  rule. 


The  Lord  Chancbllor  : — 

This  is  the  case  of  a  joint  and  several  bond  given  by  a 
principal  and  a  surety,  and  a  joint  judgment  entered  upon  it 
against  both.  The  creditor  now  seeks  to  prove  his  demand 
against  the  real  estate  of  the  surety,  under  a  decree  in  a  suit 
which  relates  only  to  the  assets  of  the  surety,  and  to  which 
the  principal  is  not  a  party.  The  28th  General  Rule  of  1843 
gives  to  a  person  having  a  joint  and  several  demand  against 
several  persons,  liberty  to  proceed  against  any  one  of  them 
without  bringing  the  others  before  the  Court.  But  this  is 
a  joint  judgment;  and  though  there  is  process  at  law  in 
such  a  case  to  obtain  payment  out  of  the  estate  of  the  de- 
ceased, yet  the  survivor  must  be  made  a  party  to  the  action, 
in  order  that  there  may  be  contribution.     That  is  not  de- 


Judyment, 
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1844.       nied.     It  therefore  appears  to  ne  tbat  ihia  is  net  a  ease  in 

"^  which  the  creditor  can  proceed  against  the  estate  of  the 

surety  alone.     But  I  must  take  care  that  the  assets  are  not 
Sutton. 
— ;        distributed  so  as  to  destroy  the  remedy  of  Ihe  creditor 

against  the  estate  of  the  surety. 

It  was  proposed  that  the  assets  should  not  be  distributed 
without  notice  to  the  creditor ;  and  an  order  was  made  ac- 
cordingly. 


r 

Uatchbll 


Judgment* 


Nov,  18,  19, 
20,  21. 

Dec.  2.  TAYLOR  V.  HUGHES. 

A  joint  stock      t 

Banking  Com-  IN  the  year  1834}  the  Agricultural  wid  Commerdal  Bank 

pany  stopped 

payment.  Cer-  of  Ireland,  consisting  of  branch  banks  in  various  parts  of  Ire- 
sharehoiderf,     land  with  a  Central  oflSce  in  Dublin,  was  established,  in  pur- 

who  afterward! 
obtained  the 
management  of 

the  affairs  of  the  Company,  contributed,  in  proportion  to  the  number  of  shares  held  by  th^m,  toa 
common  fond,  which  was  to  be  applied  for  the  protection  of  the  oontribiitore,  in  payraeat  of  the 
debts  of  the  Bank ;  and  they  called  on  all  the  shareholders  to  contribute  to  this  Amd.  Some  did  not ; 
and,  for  the  purpose  of  carrying  out  tl^  object  of  the  contvibntor^  an  airaa^e^ant  wm  entered 
into  between  them  and  a  creditor  of  the  Company,  that  the  creditor  should  obtain  a  judgment 
against  the  Company,  to  be  used  agaiuAt  such  of  tlie  shar^hokieKs  ••  Hm  o«iitribBlor«  ahouM 
select.  Accordingly,  a  creditor  obtained  a  judgment  by  confession  against  the  public  olQcer, 
and,  at  the  instance  of  the  coatributora,  issued  a  tcire  /beia$  againM  the  plaintiff,  who  had  baao 
a  shareholder,  but,  before  the  contract  upon  which  the  judgment  had  been  obtained  waa  en- 
tered into,  had,  by  informal  transfers,  assigned  his  shares  to  a  tmslae  for  the  Gonpany.  This 
transaction  is  fraudulent,  in  the  view  of  a  Court  of  Equity : — and  the  creditor  waft  rmtraiinwl 
proceeding  at  law  against  the  plaintiff. 

The  6  Geo.  IV.,  c.  42,  does  not  prerent  or  interfere  with  the  bond  fide  retirenenft  fnm 
the  co-partnership  of  any  member ;  and  the  Company  may  buy  out  a  partner  notwithstanding 
the  Act. 

Where  a  transfer  of  shares  is  made  by  a  member  to  the  Company,  the  latter  may,  as  between 
the  parties  to  the  transfer,  dispense  with  the  machinery  which  the  Leglslatuva  haii  gendered 
necessary  to  transfers  in  general ;  and  the  Company  cannot  afterwards,  as  between  them- 
selves and  the  partner  with  whom  they  contracted,  impeach  the  tmnnnrtinn 

Semble,  1.  That  a  person  who,  de  facto,  is  a  partner,  and  who  appears  to  be  so  on  the  books 
of  the  co-partnership,  and  whose  name  is  registered  as  such,  cannot  dSaoharge  h<ii»|f  of  kla 
liability  to  creditors  by  showing  that  the  transfer  to  him  was  informally  executed. 

2.  That  the  registry  of  the  name  of  the  plaintiff,  after  the  Bank  had  stopped  payment,  aa  a 
partner  **  concerned  in  the  co-partnership,  as  the  same  appears  on  the  books  of  the  Company,'* 
was  not  authorized  by  the  Act,  even  at  law  ;  where  he  had  ceased  to  appear  aa  a  partner  on 
the  books  for  seven  years,  and  his  name  had  been  withdrawn  from  the  register,  and  no  new 
contract  had  been  entered  into  with  him,  but  entries  merely  had  been  made  that  the  transfers 
by  him  were  invalid. 
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wanoe  and  under  the  veguktUm^  of  (he  6  Geo.  IV.  c.  42, 
wi  1  WiU,  IV.^  c.  33.  Tbe  capital  stock  of  tbe  Bauk 
wa9  divided  into  Miar^  paya))lQ  by  instalments.  The  Irish 
st^iw  werO)  for  ^  post  pact,  of  the  amount  of  51.  each, 
payable  by  ivstalmopO  of  U.  each.  Many  persons  became 
m^embers  of  the  Cwipany.  In  March,  1835,  proposals 
were  pablisbed  by  %h^  Bank  foir «  person  to  fill  the  ofl&ce 
of  cadiierin  jPubUn ;  and  it  was  required  by  those  proposals 
that  the  person  to  be  appointed  should  deposit  ^000/.  in 
tbe  establishment,  on  which  he  was  to  reoeive  interest ; 
part  of  which  was  to  be  appropriated  to  the  purchase  of 
300  shares  (on  whiah  the  finyt  ini^talment  only  was  then 
payable) ;  and  the  person  to  be  appointed  was  to  receive  a 
salary  of  200(.  per  year  foj?  his  servicesi.  The.  plaiatiff, 
Despard  Taylor^  having;  oomplied  with  the  tcurms  of  the 
proposal,  was  appointed  oashier ;  the  duties  of  which  office 
he  conUnued  to  discharge  until  the  31st  of  May,  1836, 
when  he  was  elected  one  of  the  Board  of  Directors  or 
CoDsolting  Committee,  ^(ho,^  in  conjunction  with  Jame^ 
DwyeTj  the  managing  Director,  conducted  the  affairs  of 
the  Bank.  At  this  time,  in  consequence  of  the  very  great 
irregularity  with  which  the  books  of  the  Company  were 
kepi,  tbe  affairs  of  the  Bank  appeared,  and  were  believed 
to  be,^  in  a  very  flourishing  state;  and,  at  a  meeting  of  the 
shareholders,  on  the  17th  of  October,  1836,  a  statement 
of  accounts  was  submitted,  whereby  it  appeared  that  the 
amooBt  of  paid-up  capital  was  375,029/.,  and  of  private  de- 
posits, 366, 182/.  Shortly  afterwards,  on  the  14th  of  Novem- 
ber, 1836,  in  conseqijience  of  a  panic,  and  of  a  sudden  de- 
mand for  large  sums  of  money,  made  on  the  Agricultural 
and  Commercial  Bank  by  tbe  Provincial  Bank  and  the 
Bauk  of  Ireland,  tbe  Agricultural  Bank  suspended  pay- 
ments; and,  upon  the  17th  of  the  same  month,  the  Board 
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of  Directors  passed  a  resolution,  which  was  entered  on 
the  minute  book  of  their  proceedings,    <<  That  no  transfer 
of  stock  be  sanctioned  by  the  Board  until  the  resumption  of 
business  by  the  Company ;''  which  resolution  was  not  at 
any  time  afterwards  altered  or  rescinded.      Mr.  Taylor^  in 
conjunction  with  his  co-directors  and  others^  exerted  him- 
self to  procure  funds  to  discharge  the  pressing  liabilities  of 
the  Bank^     In  consequence  of  those  exertions,  and  by 
means  of  the  directors  pledging  the  assets  of  the  Bank, 
and  personally  guaranteeing  their  payment,  the  immediate 
pressure  on  the  Company  was  removed,  and  the  credit  of 
the  Bank,  in  some  degree,  restored.   Mr.  Dtvyer,  and  some 
of  the  shareholders,  then  became  desirous  that  the  business  of 
the  Bank  should  be  resumed ;  to  which  others  of  the  share- 
holders objected.     Before  the  16th  of  October,  1837,  some 
steps  were  taken  by  the  Directors  towards  the  resumption 
of  business,  from  which  it  did  not  appear  that  Mr.  Taylor 
dissented ;  and  on  that  day,  at  the  half-yearly  meeting  of 
the  Company,  a  resolution  was  adopted  by  the  majority  of 
the  shareholders,  that  the  business  of  the  Bank  should  be 
resumed;  in  consequence  of  which   Mr.    Taylor^  as  he 
alleged,  resolved  to  withdraw  from  the  Company,  and  to 
discontinue  his  connexion  therewith.    On  the  6th  of  No- 
vember, 1837,  he  ceased  to  be  a  director  of  the  Com- 
pany. 


There  were  two  classes  of  shares  standing  in  the  books 
of  the  Company  in  the  name  of  Mr.  Taytor,  which  were  the 
subject  of  diiFerent  consideration  in  this  suit.  The  first 
class  consisted  of  1 100  shares,  and  the  dealings  with  respect 
to  them  were  the  following :  Upon  the  24th  of  March, 
1835,  Mr.  Taylor  became  the  purchaser  of  300  of  those 
shares,  as  before  mentioned:  audon  the  11th  of  August,  1836, 
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he  became  the  purchaser  of  150  other  shares.  On  the  22nd 
of  April,  1837,^.  C«  CAodtmrit,  in  consideration  of  the  sum 
of  30/.,  transferred  to  the  plaintiff  300  other  shares,  upon 
which  one  instalment  only  had  been  paid  up ;  and  the  same 
were  entered  in  the  stock  ledger  of  the  Company,  pursuant 
to  an  order  in  the  handwriting  of  Mr.  Taylor^  and  signed 
by  three  of  the  Directors,  as  reduced  or  made  equivalent  to 
150  shares,  upon  which  two  instalments  had  been  paid; 
and  on  the  22nd  of  September,  1837,  500  other  shares  were 
(ransferred  to  Mr.  Taylor  by  Mr.  Hime^  under  the  circum- 
stances after  mentioned. 
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The  other  class  consisted  of  3000  shares,  and  was  thus 
circumstanced.  The  Directors,  for  the  purpose  of  selling 
the  shares  of  the  Company,  and  thereby  extending  the 
proprietary,  in  the  months  of  March  and  April,  1836, 
allotted  about  20,000  shares  amongst  themselves  and  others 
of  the  officers  of  the  Company,  to  be  disposed  of  by  them 
for  the  benefit  of  the  Bank ;  and  the  transaction  took  this 
&hape :  The  director  or  officer  made  a  written  application 
for  shares  to  the  Board  of  Directors,  who  acceded  to  it ; 
and  thereupon  the  number  of  shares  applied  for  was  allotted, 
in  the  books  of  the  Company,  to  the  party  applying,  who 
accepted  a  bill  as  a  security  for  the  amount  of  the  shares  so 
allotted  to  him,  at  par,  and  one  shilling  per  share,  in  addi- 
tion, which  was  called  outfit:  the  person  to  whom  the 
«ihares  were  so  allotted  then  disposed  of  them  in  the  market, 
and  any  profit  which  he  could  make  on  the  transaction  was 
to  belong  to  him,  as  a  remuneration  for  his  trouble.  Ac- 
cordingly, on  the  4th  of  April,  1836,  the  plaintiff,  then 
being  the  cashier  of  the  Bank,  made  a  written  application 
to  the  manager  for  3000  shares  of  the  stock ;  and  the  Board 
of  Directors  having  acceded  thereto,  the  stock  was  allotted 
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to  bim;  and,  on  the  l$th  of  April,,  1836,  the  plaintiff  ac- 
cepted a  bill  (entitled  in  the  books  of  the  Company 
No.  516),  nt  twelve  months,  for  3150/.,  being  the  amount 
of  the  value  of  3000  shares  at  par,  and  outiit.  The  dealing 
with  these  3000  shares  appeared,  from  entries  in  the  cash 
and  otl^r  books  of  the  Company.  The  plaintiff  traosferred 
500  of  then^  to  J.  B.  Hime,  on  the  15th  of  April,  1836 ; 
500  of  them  to  Peier  Jones^  on  the  19th  of  April,  1836  ; 
100  of  them  to  Mr.  CurriCj  on  the  2l8t  of  April,  1836,  and 
100  of  them  to  Henry  Campion,  on  the  same  day.  The 
application  by  Peter  Jones  was  made  by  him  to  the  Direc- 
tors ;  but,  when  approved  of  by  them,  the  shares  were  trans- 
ferred to  him  by  Mr.  Taylor^  and  not  directly  out  of  the 
stoclk  of  the  Company.  All  the  shares  wer^  sold  by  Mr. 
Taylor  at  U.  68.  per  share;  wd  in  June>  1836,  he  ac« 
counted  with  the  Bank  for  (he  3000  sha,r^,  and  paid  them 
1260/.,  being  the  amount  of  13(00  shares,  at  par  and  outfit, 
retaining  the  profits  ojb  the  sales  of  the  shares  for  his  own 
benefit ;  aud  W  entiy  was  made  in  the  cfish  book  of  the 
Compasxy,  uuder  date  of  the  4th  of  June,;  1836>  not  accord- 
ing to  the  real  feature  of  the  transaction,  but  as  if  the  3000 
shares  had  beeq  repurc^i^flied  from  Mr.  Taylor  by  the  Com- 
pany, they  returning  to  Mr.  Taylor  his  bill  for  3150/. 
The  bill  was,  in  £act,  given  up  to  Mr.  Tayhr;  but  no 
transf(9r  of  th^  1800  shares^  ree^u^e  of  the  3000  shares,  was 
ever  actually  made  by  M9.  Taylor  to  the  Comply.  The 
account,  however,  ^hich  had  be^P  opeaed  in  the  ledger 
with  Mr.  Taylor^  on  foot  of  the  3000  shares  (and  which  was 
distinct  from  that  opened  witji  him  on  foot  of  the  other 
shares),  was  balanced  by  an  entry  of  3000  shares  re-pur- 
chased from  him  by  the  Company. 


After  the  Bank  had  stopped  payment^,  in   Noveniber, 
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1836,  Mr.  Hime  commenced  an  action  against  Mr.  Taylor 
to  reoorer  damages  for  alleged  misrepresentations  in  the 
matter  of  the  sale  of  ^  500  shares  to  him  :  and  Mr. 
Ttigior^  in  order,  as  he  alleged,  to  prevent  disclosures  of 
the  afiiirs  of  the  Bank,  accepted  a  transfer  of  these  500 
shares,  at  par,  from  Mr.  HivM^  as  before  mentioned. 
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In  March,  1837,  the  Bank  desired  to  raise  money  upon  a 
bill  of  Mr.  </•  R.  Pirn,  and  it  was  proposed  that  Mr.  Taylor 
should  discount  it :  this  he  agreed  to  do,  provided  the  Bank 
would  accept  a  transfer  of  450  of  the  shares  belonging  to  him, 
St  the  price  he  had  paid  for  the  sailie,  he  alleging  that  300 
of  the  shares  had  been  purchased  by  him  to  qualify  himself 
to  become  cashier ;  and  the  directors  having  assented  to 
that  offer,  an  indenture  of  the  3rd  of  March,  1837,  was 
executed  between  Despard  Taylor^  of  the  one  part,  and 
William  Hodges^  Philip  JcmeSy  and  John  Chambers^  '*  trus- 
tees acting  for  and  on  behalf  of  the  Agricultural  and  Com- 
mercial Bank  of  Ireland,  under  and  by  virtue,  or  in  execu- 
tion of  the  trusts  and  powers  contained  in  an  indenture  or 
deed  of  settlement,  dated  on  or  about  the  10th  day  of  Au- 
gust, 1836,"  of  the  other  part ;  whereby,  in  consideration 
of  the  sum  of  450/.,  Despard  Taylor  assigned  to  the  par- 
ties of  the  second  part  450  shares  of  and  in  the  capital 
stock  and  funds  of  the  bank.  This  deed  was  executed  by 
Mr.  Taylor  only ;  and  did  not  purport  to  have  been  ap- 
proved of  by  any  of  the  directors  for  the  time  being. 
Under  the  same  date  entries  were  made  in  the  cash-book 
and  stock-ledger  of  the  Company,  stating  the  re-purchase 
of  the  450  shares  from  Mr.  Taylor  at  the  price  of  450/. 


In  September,  1837,  the  Bank  entered  into  another  ne- 
gociation  with  Mr.   Taylor  for  the  discount  of  3000/.,  on 
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the  security  of  certain  bills  of  exchange  then  in  the  Bank. 
The  following  entry,  taken  from  the  minute-book  of  the 
Board  of  Directors,  under  the  date  of  the  28th  of  Septem- 
ber, 1837,  will  explain  the  nature  of  the  transaction: 
^^  The  Committee  of  Correspondence  communicated  to  the 
Board  that  it  would  be  very  serviceable  to  the  Company's 
interests  to  obtain  a  discount  of  the  Company's  bills  to  the 
amount  of,  say  3000/.,  so  as  to  liquidate  some  claims  which 
had  been  authenticated ;  and  that  Mr.  Despard  Taylor  had 
consented  to  obtain  this  discount  or  advance  upon  certain 
term  specified  in  a  memorandum  signed  by  him,  and  now 
submitted ;  as  follows :  ^  Having  taken  h  transfer  from 
Mr.  Hime,  of  Gardiner-street,  of  500  shares,  sold  him,  as 
I  conceive,  to  benefit  the  Bank,  in  April,  1836,  and  Mr. 
Hime  having  commenced  an  action  against  me  for  the  full 
value  of  the  shares,  stating  he  had  a  personal  claim  upon 
me,  I,  to  prevent  a  publicity  of  bank  afiairs,  which  Mr. 
Hime  threatened,  and  for  the  advantage  of  the  Bank,  took 
a  transfer  back  from  Mr.  Hime^  at  par :  and  I  hold  the  Bank 
should  take  the  half  thereof;  and  if  the  Bank  do,  I  shall 
procure  for  them,  without  commission,  at  51,  per  cent.,  a  dis- 
count of  3000/.  29th  September^  1837.  (Signed,)  Dbspard 
Taylor.*  Ordered, — That  the  proposition  of  Mr.  Taylor 
(as  better  terms  cannot  be  had),  be  agreed  to  and  confirmed. 
The  shares  to  be  transferred,  free  from  charge  of  outfit,  and  no 
dividend  to  be  claimed  on  the  250  shares  so  transferred." 
Accordingly,  on  the  30th  of  September,  1837,  bills  to  the 
amount  of  2117/.  5«.  Ad.  were  delivered  to  Mr.  Taylor ^ 
and  he  was  debited  in  account  with  the  amount  thereof ; 
and  on  the  2nd  of  October,  1837,  a  deed  of  assignment 
was  executed  by  Mr.  Taylor  alone,  whereby  he  assigned 
250  shares  of  the  Agricultural  and  Commercial  Bank  to 
the  same  trustees,  as  in  the  former  deed ;  and  entries  were 
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marie  in  the  books  of  the  Bank,  stating  the  re-purchase  of 
the  250  shares  by  trustees  for  the  Bank  from  Mr.  Taylor, 
in  consideration  of  the  sum   of  250/.     This  transfer  ap« 
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peared  to  have  been  approved  of  by  three  of  the  Direc-         

tors. 


At  the  several  times  when  this  and  the  former  transfer 
were  made,  the  market  price  of  the  shares  of  the  Company 
was  &r  below  par. 


Mr.  Taylor  afterwards  applied  to  the  Directors  to  re- 
purchase the  remaining  400  shares  which  he  held ;  and  on 
tbe  10th  of  November,  1837,  this  entry  was  made  in  the 
minute  book  of  the  Board  of  Directors :  <<  Upon  reference 
by  Mr.  Hodges^  cashier,  as  to  Mr.  Taylor's  transactions, 
the  Board  are  unanimously  of  opinion  that  they  cannot 
entertain  any  question  as  to  the  stock  transactions  until 
his  check  is  paid,  for  which  he  got  value ;  then  the  Board 
will  entertain  all  questions  as  they  deserve."  The  check 
referred  to  was  for  the  sum  of  600/.,  the  balance  due  by  Mr. 
Taylor^  on  account  of  the  discount  transaction  of  the  28th 
of  September,  1837.  He  afterwards  paid  the  600/. ;  and 
on  the  16th  of  November,  1837,  it  was  ordered  by  the  Di- 
rectors, "  that  Mr.  Taylor's  stock  be  taken  from  him  at 
Is.  6d.  per  share,  he  re-conveying  it  to  the  trustees,  and 
handing  over  the  order  which  he  holds  for  the  third  instal- 
ment, as  also  taking  a  bill  at  three  months  for  the  value.*' 
Accordingly,  by  indenture  of  the  16th  of  November,  1837, 
Despard  Taylor,  in  consideration  of  150/.,  assigned  to  the 
trustees,  as  in  the  former  deeds,  400  shares  in  the  stock 
andfiinds  of  the  Bank;  and  the  re-purchase  of  those  shares 
was  duly  entered  in  the  books  of  the  Company.  This 
transfer  was  also  approved  of  by  three  of  the  Directors  of 
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the  Company  :  bat  none  of  the  transfers  irer^  executed  by 
the  transferee!!,  nor  were  they  registered  pursuant  to  the 
6  Geo.  IV.  e.  42,  s.  22. 

After  Mr.  Taylor  had  thus  parted  with  his  shares  in  the 
Bank,  a  registry  of  persons  who  had  ceased  to  be  members 
of  the  Company,  in  the  form  prescribed  by  the  second 
schedule  of  the  6  Geo.  IV.,  c.  42,  was,  on  the  23rd  of 
November,  1837,  filed  by  the  Bank  at  the  Stamp  Office, 
stating  therein  that  Mr.  Taylor  had  ceased  to  be  a  mem- 
ber of  the  Bank ;  and  also  (he  having  been,  during  his 
connexion  with  the  Bank,  registered  as  one  of  the  public 
officers  thereof),  that  he  had  ceased  to  be  a  public  officer 
of  the  Company ;  and  from  thenceforth^  until  May,  1843, 
the  name  of  Mr.  Taylor  was  omitted  in  the  annual  regis- 
ters of  the  members  of  the  Company  filed  at  the  Stamp 
Office. 


It  appeared  from  the  books  of  the  Bank,  and  from  the 
reports  from  time  to  time  made  by  the  Directors  to  the 
half-yearly  meetings  of  the  Company^  that  the  Director^ 
were  in  the  habit  of  acc^ting  transfers  of  shares  from  memr 
bers  to  trustees  for  the  Bank,  when  the  circumstatiees,  in 
their  opinion,  rendered  it  a  proper  measure  to  be  adopted  : 
and  the  stock  so  repurchased  was  carried  to  an  account,  en- 
titled. Reverted  or  Re-purchased  Stock.  This  mode  of  deal- 
ing with  the  stock  of  the  Company  was  particularly 
brought  under  the  notice  of  the  proprietaiy  a^t  a  general 
meeting  held  the  17th  of  April,  1837. 


On  the  2nd  of  March,  1837,  and  the  28th  of  June, 
1837,  bills  were  filed  in  this  Court  by  shareholders  of  the 
Company  against  Mr.    Taylor  and  the  other  Directors; 
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the  object  of  which  suits  was,  inter  aliay  to  restrain  the 
Directors  levying  the  amount  of  certain  calls  ;  and  by  the 
latter  bill  an  injunction  was  prayed  to  restrain  the  Direc- 
tors from  re-purchasing  shares  of  the  Company  out  of  its 
Amds.  This  latter  suit  continued  pending  until  the  12th 
of  June,  1838,  when  it  was  dismissed  by  order  of  the 
Court. 


1844. 


Taylor 
Hughes. 
Statemtnt. 


At  the  half-yearly  meeting  of  the  Company,  held  on  the 
16th  of  October,  1837,  the  Directors  presented  a  Report, 
which  represented  the  nett  assets  of  the  Company,  after 
providing  for  all  the  liabilities  of  the  Bank,  as  amounting 
to  the  sum  of  277,071/.  At  this  meeting  the  proprietary 
resolved  to  resume  business ;  and  also  passed  the  following 
resolution :  *<  That  we  hereby,  in  addition  to  the  powers 
given  to  the  Directors  by  the  deed  of  settlement,  authorize 
and  instruct  the  Board  of  Directors  for  the  time  being,  as  may 
to  them  seem  expedient  and  for  the  interest  of  the  proprie- 
tors, to  accept  transfers  of,  and  to  purchase  the  shares  or 
stock  of  the  Company  for  the  benefit  of  the  other  co-part- 
ners, at  the  current  or  market  price." 


The  deed  of  settlement  did  not  expressly  authorize  or  for- 
bid the  Directors  to  re-purchase  or  accept  transfers  of  shares 
for  the  benefit  of  the  Company:  it  provided,  that  the 
laws  constituting  the  Company  should  not  be  altered,  unless 
by  the  vote  of  two  meetings  specially  called  for  that  pur- 
pose ;  and  that  two  successive  extraordinary  general  assem- 
blies, specially  called  for  the  purpose,  in  the  manner  therein 
mentioned,  should  have  power  to  make  new  laws,  or  amend 
the  existing  laws  of  the  Company.  The  resolution  of  the 
meeting  of  the  IGth  of  October,  1837,  was  not  passed  in 
conformity  with  these  provisions. 
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The  Bank  having  resumed  business,  as  before  mentioned; 
the  Directors  made  reports  to  the  half-yearly  meetings  of 
the  Company,  wUeh  were  adopted  by  them.  These  re^ 
ports  represented  the  affairs  of  the  Company  to  be  in  a 
solvent  state  ;  and  some  of  them  referred  to  the  purchase 
of  reverted  stock,  as  a  matter  beneficial  to  the;  interest 
of  the  Company. 


In  July,!  1838,  the  Board  of  Directors  entered  into  a 
negotiation  with  certain  persons  in  London,  to  raise  a  sum 
of  50,000/.,  for  the  purposes  of  the  Bank ;  and  with  that 
object  they  issued  debentures,  or  promissory  notes,  pay- 
able in  three  and  four  years  after  date,  and  transmitted 
them  to  the  parties  in  London,  by  whom  they  were  put  iit 
circulation;  and  Mr.  Lang  ford  Lovel  Hodge,  one  of  the 
defendants  in  this  suit,  having  advanced  money  on  the 
security  of  some,  of  the  debentures,  became  thereby  a  cr&r 
ditor  of  the  Company  to  a  large  amount. 


By  the  official  report  of  the  debts  and  liabilities  of  th^ 
Bank,  made  by  the  Directors  to  the  shareholders  at  th« 
half-yearly  meeting  held  on  the  20th  of  April,  1840,  it  was 
stated  that  the  profit  on  the  business  transacted  at  the 
branches  for  the  last  half-year  was  more  than  double  that 
of  the  preceding  half-year,  and  that  there  was  a  surplus 
of  assets  over  liabilities  of  204,932/.  i  but,  notwithstanding 
the  prospects  thus  held  forth,  the  Bank  again  got  into  dif- 
ficulties; and  on  the  18th  of  June,  1840,  it  finally  sus* 
pended  payments.  This  circumstance  was  next  day  aui- 
nounced  to  the  proprietary  by  a  circular  letter  from  the 
Board  of  Directors ;  and  on  the  3rd  of  July,  1840,  a  comr 
mittee  of  shareholders  was  appointed  to  examine  into  the 
affairs  of  the  Company.     They  made  their  report  on  the 
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28tfa  of  August,  1843,  and  stated  that,  allowing  largely  for 
bad  and  doubtful  debts,  with  other  losses,  the  assets  ap- 
peared ample  for  to  meet  the  liabilities.  At  the  half-yearly 
general  meeting  of  the  shareholders  of  the  Company,  held 
on  the  19th  of  October,  1840,  it  appearing  that  more  than 
ui64timdk  of  tlie  paid-up  eapital  had  been  actu^ly  lost,  it 
was  resolved  to  discontinue  the  Company ;  and  a  committee 
of  nine  persons  (called  the  Winding-up  Committee), 
was,  in  aceordance  with  the  provisions  of  the  deed  of 
partner^ip  in  that  behalf,  duly  appointed  for  the  pur- 
pose of  winding-up  its  affairs.  A  special  general  meet- 
ing of  the  shareholders  of  the  Company  was  held  upon 
the  6th  of  March,  1841,  at  which  a  report  of  the  Directors 
was  read,  stilting  that  the  liabilities  of  the  Company,  on 
the  27 th  of  January,  1841,  amounted  to  103,203/.;  and  it 
was  resolmed  that  a  call  of  51.  per  share  should  be  made  on 
the  British  stock,  and  lOs.  per  share  on  the  Irish  stock,  of 
the  Company.  In  the  meantime  suits  were  instituted  in 
the  Court  of  Chancery  by  creditors  of  the  Company,  for 
payment  of  their  demands  out  of  the  personal  estate  of  the 
Company,  pursuant  to  the  provisions  of  the  Bankers*  Act, 
(33  Geo.  II.,  c.  14),  and  for  a  receiver:  and,  on  the  25th 
of  June,  1841,  a  receiver  was  appointed  in  the  cause  of 
Ackeson  v.  Hodges^  to  collect  and  receive  the  personal 
estate  of  the  Company(a). 


1844. 


Taylor 

V, 

Hughes. 
Statement, 


On  the  20th  of  November,  1841,  a  meeting  was  held  by 
cert^n  of  the  shareholders  of  the  Company  (but  which 
was  not  convened  pursuant  to  any  provision  in  the  deed), 
at  which  it  was  resolved  :  That  for  the  purpose  of  protect- 
ing individuals  who  were  willing  to  join  in  creating  an  in- 
demnity fund,  certain  persons  therein  named  should  form  a 
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Taylor 

V, 

Hughes. 
Statement, 


committee  of  shareholders,  distinct  from,  and  independent 
of  the  Directors  of  the  Company ;  and  that  the  share- 
holders be  requested  to  contribute  towards  such  indemnity 
fund  10^.  on  each  61.  share  standing  in  their  names,  and  5/. 
on  each  25/.  share,  to  be  paid  to  the  credit  of  three  trus- 
tees therein  named :  and  that  the  said  trustees  be  autho- 
rized to  distribute  the  fund,  from  time  to  time,  under  the 
written  authority  of  the  Committee;  it  being  distinctly  un- 
derstood that  such  fund  should  not  be  applied  except  in  the 
protection  of  the  subscribers  to  it,  and  to  discharge  the  neces- 
sary expenses  of  the  trustees  and  Committee.  The  Committee 
(which  was  known  by  the  name  of  the  Shareholders'  Commit- 
tee) accordingly  addressed  a  circular  letter  to  the  shareholders 
of  the  Company,  enclosing  a  copy  of  the  above  resolutions ; 
stating  that  they  were  adopted  because  it  had  been  found 
that  the  creditors  were  proceeding  at  law  against  some  of 
the  shareholders,  notwithstanding  the  appointment  of  a 
receiver  over  the  assets  of  the  Company ;  requesting  the 
party  to  pay  the  contribution  mentioned  in  the  resolu- 
tions ;  and  stating  that  <<  the  Committee  had  good  reason 
to  believe  that  the  principal  creditors  of  the  Bank  would 
forward  their  views  by  selecting,  asobjects  of  their  proceed- 
ings, those  members  only  who  did  not  contribute  to  the  fund 
proposed  to  be  collected ;  and  that  some  of  them  had  stayed 
their  proceedings  for  the  present,  with  a  view  to  their  being 
continued  against  the  defaulting  members  of  the  Bank, 
and  such  as  should  not  contribute  to  the  proposed  fund." 


In  May,  1842,  an  order  was  made  in  the  cause  of  Ache-^ 
son  V.  Hodgesj  whereby  it  was  ordered,  that  such  persons 
as  certain  of  the  shareholders  therein  named  (some  of 
whom  were  members  of  the  Shareholders'  Committee, 
and  others  of  the  Winding-up  Committee)  should  nomi- 
nate in  writing,  should  have  access  to  the  books  of  the 
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Company,  for  the  purpose  of  investigating  the  accounts 
generally  of  the  Company,  and  ascertaining  the  amount 
and  particulars  of  the  assets  and  liabilities  thereof.  In  June, 
1842,  three  vacancies  having  occurred  in  the  Winding-up 
Committee,  three  of  the  Shareholders'  Committee  were 
duly  elected  by  the  Winding-up  Committee  to  fill  their 
places ;  and  a  letter  was  shortly  afterwards  addressed  by 
the  Shareholders'  Committee  to  such  of  the  shareholders 
as  had  not  subscribed  to  the  indemnity  fund,  calling  on 
them  to  pay  their  contributions ;  stating  to  them  the  ap- 
plication of  the  money  already  received,  and  informing 
them  that  three  members  of  the  Shareholders'  Committee 
had  been  appointed,  as  above,  so  that  the  assets  of  the 
Bank,  and  the  winding-up  of  the  affairs  of  the  Company 
were  placed  in  the  hands  of  persons  in  whom  the  share- 
holders might  have  full  confidence.  From  thenceforward  it 
appeared  that  the  two  Committees  acted  in  unison. 


1844. 


Tatlob 

HUGHKS. 
Statement. 


On  the  2 1  St  of  June,  1842,  the  Shareholders'  Committee 
having  paid  off  the  demand  and  costs  of  the  plaintiff  in 
the  cause  of  Acheson  v.  Hodges^  the  bill  in  that  cause  was 
dismissed,  and  the  receiver  discharged,  and  the  books  were 
delivered  to  the  Winding-up  Committee.  They  immediately 
caused  the  accounts  and  transactions  of  the  Company  to 
be  investigated  :  and  having  discovered  many  transfers  of 
shares,  which  they  were  advised  were  illegal,  the  Com- 
mittee, acting  under  the  advice  of  counsel,  revised  the 
stock  ledgers  of  the  Company,  and  caused  entries  to  be 
made  therein,  in  an  ink  of  a  different  colour  from  that  in 
which  the  former  entries  had  been  written  (not  obliterating 
or  altering  any  original  entry),  and  so  as  thereby  to  show 
who  were  the  members  of  the  Company,  The  result  of 
his  revision  was,  that  the  names  of  eighty-four  persons. 
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1844. 
Taylor 

V. 

Hughes. 
Statement, 


holding  several  thousand  shares,  and  who  had  been  consi* 
dered  shareholders  and  registered  as  such  in  the  last  regis- 
try of  the  Company,  were  removed  from  the  stock  ledgers 
as  shareholders  of  the  Company,  in  consequence  of  their 
shares  having  been  ficquired  either  by  illegal  transfers,  or  by 
hand-entries  made  in  the  books  of  the  Company,  without 
any  transfers  having  been  executed  to  them  :  and  the  names 
of  1178  persons,  holding  3784  shares,  were  entered  in  the 
stock  ledgers  as  shareholders,  such  persons'  names  having 
been  extracted  from  the  branch  books  and  other  documents 
of  the  Bank,  but  whose  names  had  never  been  entered  in 
the  books  of  the  head  office  as  shareholders:  and  the 
names  of  1221  persons  were  restored  to  the  stock  ledger  as 
shareholders,  in  consequence  of  illegal  transfers,  or  no 
transfers  having  been  executed  by  them.  Amongst  the 
latter  class,  the  name  of  Mr.  Taylor  was  inserted  as  the 
proprietor  not  only  of  the  1 100  but  also  of  the  SOOO  shares: 
and  on  the  5th  of  May,  1843,  a  registry  of  the  shareholders 
of  the  Company,  prepared  according  to  the  revised  stock 
ledger  of  the  Company,  was  verified  by  affidavit,  and  filed 
in  the  Stamp  Office. 


In  September,  1842,  Mr. LansfordLovelJSodge became 
pressing  for  the  settlement  of  his  demand:  and  in  that 
month,  the  Winding-up  Committee  requested  him  to  for- 
bear pressing  them  for  payment  of  the  sum  due  to  him, 
and  proposed  that  he  should  obtain  a  judgment  against  the 
public  officer  of  the  Company  for  the  amount  of  his  de- 
mand, to  be  used,  when  obtained,  only  against  the  default- 
ing shareholders  of  the  Company.  This  proposition  was  ac- 
ceded to  by  Mr.  Langford Lovel  Hodge;  without  prejudice, 
however,  to  his  right  to  proceed  as  he  might  be  advised 
against  any  of  the  shareholders,  for  the  recovery  of  his 
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deteandy'if  hefthould  think  it  necessary  tado  so:  and  judg* 
ment  by  confession  was  obtained  by  him  against  WilUam 
HupAe^f  the  public  officer  of  the  Company,  for  the  sum  of 
520/.  Afier  the  revised  registry  of  the  Company  had  been  filed, 
Mr.  Lang/brd  Land  Hodge  applied  to  the  secretary  of  the 
Shareholders'  Committee  to  be  famished  with  the  nanieii  of 
shareholders  against  whom  he  should  proceed  ;  arid  he  was 
girai  the  names  of  several  persons  appearing  on  the  revised 
registry,  som6  of  whom  denied  their  liability,  and  all  of 
whom  were  defaulting  shareholders. 


1844. 
Tatjlor 

HUGHEfl. 

Statement, 


On  the  2dth  of  May,  1843,  an  order  was  made  in  the 
cause  of  Hodge  r.  Hughes,  that  the  plaintiff  should  be  at 
liberty  to  issue  a  xire  facias  on  the  judgment  against  seve- 
ral persons  therein  named,  and,  amongst  others,  against 
Mr.  Ttq^ry  upon  a  suggestion  that  h^  was  a  partner  in 
'  the  Company.  This  was  followed  by  a  letter  of  the  18  th 
of  December,  1843,  from  the  solicitor  of  Mr.  Hodge  to 
Mr.  Taylor  J  not  disclosing  the  name  of  his  client,  but  stat- 
ing that  his  client  had  obtained  a  judgment  for  520/.  against 
the  public  officer  of  the  Bank,  and  that  he  ^was  instructed 
to  apply  to  him,  as  one  of  the  shareholders,  for  payment; 
and  if  not  paid,  to  proceed  for  the  recovery  of  that  sum. 
Mr.  Taylor  replied,  denying  his  liability  ;  and  on  the  5th  of 
January,  1844,  he  was  served  with  a  ^ctrc^cio*  on  the  judg- 
ment obtained  by  Langford  Lovel  Hodge  against  the  public 
officer  of  the  Bank.  He  thereupon,  on  the  19  th  of  January, 
1844,  filed  the  present  bill  against  William  Hughes^  as  such 
public  officer,  and  Langford  Lovel  Hodge,  praying  that 
the  Bank  might  be  declared  to  have  accepted  the  several 
transfers  of  the  shares  so  purchased  by  the  Bank  from  him, 
and  that  the  Bank  might  be  decreed  to  cause  the  necessary 
acts  to  be  done  for  the  purpose  of  registering  and  complet- 
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Tatlob 

9. 

Hughes. 
Statement, 


ing  the  transfers:  and  that  the  list  so  registered  at  the 
Stamp  Office  by  the  Bank,  on  the  6th  of  May,  1843,  and 
the  entry  of  the  plaintiff's  name  therein,  might  be  declared 
to  be  fraudulent  and  void:  and  that  the  entries  in  the 
books,  lists,  and  documents  of  the  Bank,  under  their  con- 
trol, in  which  the  plaintiff's  name  had  been  introduced  as  a 
partner  thereof,  since  he  ceased  to  be  a  shareholder,  might 
be  declared  to  be  fraudulent  and  void  as  to  the  plaintiff; 
and  that  the  same  might  be  brought  into  Court,  and  the 
plaintiff's  name,  so  inserted  therein,  might  be  erased  there- 
from; and  that  the  Bank  might  be  restrained  from  continu- 
ing the  plaintiff's  name  on  the  said  registered  list  as  a 
shareholder  thereof:  and  that  the  defendant,  Hodge^  might 
be  restrained  from  producing  or  giving  in  evidence  agmnst 
the  plaintiff  in  his  proceedings  at  law,  or  any  other  pro- 
ceedings to  be  instituted  by  him  against  the  plaintiff  upon 
foot  of  his  demands,  the  said  list,  or  any  certificate  founded 
thereon,  or  the  said  books  and  documents:  and  that  fur- 
ther proceeding^  on  the  vinioi  scire  facias  m\^i  be  stayed* 


Mr.  Hughes  relied,  in  his  answer,  upon  the  conduct  of 
Mr.  Taylor,  as  cashier,  in  not  keeping  regular  accounts  of 
the  transactions  of  the  Bank  (as  to  which  evidence  was 
read) ;  and  also  upon  the  unjustifiable  advantage  he  took  of 
the  Directors  and  Bank,  in  forcing  the  transfers  of  his 
shares  upon  them  at  par,  at  a  time  when  the  stock  of  the 
Company  was  almost  unsaleable  in  the  market ;  and  also 
upon  his  conduct  in  respect  of  the  3000  shares,  which  he 
sold  at  a  premium  and  did  not  account  for  the  profit  to 
the  Company,  as  disentitling  him  to  relief  in  equity.  He 
insisted  that  Mr.  Taylor  still  continued  a  shareholder  in 
the  Company,  and  liable  to  the  demands  of  Mr.  Hodge,  as 
his  shares  had   never  been  legally  transferred  by  him: 
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1.— because  the  Directors  were  not  authorised  to  accept 
a  transfer  in  trust  for  the  Bank;  2. — because  the  trans- 
fers were  not  executed  by  the  transferees;  3. — because 
one  of  them  was  not  approved  of  by  three  of  the  Directors  ; 
4.— because  they  had  not  been  registered  pursuant  to  the 
6  Geo.  IV^  c.  42,  s.  22 ;  6, — because  no  transfer  had 
cYcr  been  made  by  him  of  the  1800  shares,  the  residue 
of  the  3000  shares. 


1844. 
Taylob 

V, 
Hl7GH£8« 

Statement* 


fidr.  Langford  Lovel  Hodge  denied  unlawful  collusion 
with  the  Bank  or  the  Shareholders'  Committee ;  but  ad- 
mitted the  arrangement  before  mentioned,  and  that  he  was 
indemnified  agmnst  costs. 

The  Solicitor' General  (Mr.  Greene),  Mr.  Marileyj  and     Argument, 
Mr.  C  Haig,  for  the  plaintiff. 

The  Cheltenham  Railway  Company  v.  Daniel{d) ;  and 
The  London  Grand  Junction  Railway  Company  v.  Free^ 
man{b)j  were  cited. 

Mr.  William  Brooke^  Mr.  Monahan^  and  Mr.  Arthur 
Pakenham,  for  the  defendant  William  Hughes. 

First — The  facts  show  that  Mr.  Taylor  is  not,  by 
reason  of  his  conduct,  entitled  to  relief  in  a  Court  of 
Equity.  Secondly — The  transfers  by  Mr.  Taylor  to 
the  Company  are  illegal^  informal,  and  invalid.  The 
Directors  were  not  authorized  to  re-purchase  stock  with 
the  funds  of  the  Company ;  such  a  proceeding  is  con- 
trary to  the  spirit  of  the  6  Geo.  IV.,  c.  42,  the  object  of 
which,  as  especially  appearing  from  sections  2  and  22,  was 
the  establishment  of  co-partnerships   of  many  members, 


in)  2  Railway  Cases,  728. 


{}))  2  Railway  Cases,  468. 
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Taylor 

V. 

Hughes. 
Argument 


all  of  whom  would  be  liable :  and  it  was  not  authorized  by 
the  deed  of  co-partnership,  but  was  impliedly  forbidden  by 
it.  This  is  apparent  from  the  clauses  in  the  deed,  which 
prohibit  more  than  a  certain  number  of  shares  being  held 
by  one  individual, — and  persons  jointly  interested  are  con- 
sidered as  one  person ;  from  the  power  given  to  the  Direc- 
tors to  accept  transfers  of  stock  by  way  of  mortgage  or 
security,  but  purchase  is  not  mentioned ;  from  the  form  of 
transfer  given  in  the  schedule  to  the  deed  being  manifestly 
adapted  only  to  a  transfer  from  one  party  to  another ;  and 
from  such  shares  being  omitted  in  the  enumeration  of  the 
several  matters  of  which  the  property  of  the  Company 
should  consist,  though  forfeited  shares  are  included  in  it. 
Thirdly — Affecting  to  act  as  a  corporation  (as  by  purport- 
ing to  create  a  stock,  assignable  by  the  partners),  is  illegal, 
unless  authorized  by  Act  of  Parliament ;  Kinder  v.  Tay^ 
lor(a);  Ellison  v.  Bignold{b);  Blundell  v.  fVinsor(c);  Jo- 
seph8y.Pebrer(d);  Duvergier  v.  FeUows{e);  therefore,  such 
transfers  only  which  are  authorized  by  the  6  Geo.  IV., 
c.  42,  are  legal  and  valid.  To  constitute  a  valid  transfer 
under  that  Act,it  must  be  so  made  that  the  transferee  shall 
stand  in  place  of  the  transferor ;  but  the  22nd  section  shows 
that  it  is  only  the  person  to  whom  such  transfer  (that  is,  a 
transfer  registered  pursuant  to  the  directions  of  the  Act),  is 
made,  who  shall  stand  in  the  place  of  the  transferor.  Here 
it  does  not  even  appear  that  the  transferees  have  accepted 
the  transfers;  they  have  not  executed  them,  as  by  the  deed 
of  partnership  they  are  bound  to  do,  before  they  become 
members  of  the  Company.  Also,  it  is  provided,  that  no 
transfer  shall  take  place  without  the  consent  of  the  Direc- 
tors ;  and  that  no  transfer  shall  be  valid  unless  signed  by  a 


(a)  Coll.  on  Part.  App.  917. 
{h)  2  J.  &  W.  503. 
Cr)8  Sim.  601. 


(f/)3B.  &  C.  639. 
{e)  5  Bing.  248. 
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Director,  in  testiinony  that  the  Directors  have  consented 
to  such  transfer.  Here,  as  to  some  of  the  transfers,  there 
is  no  assent  by  the  Directors  appearing  on  the  face  of  the 
transfer.  A  transfer  which  does  not  conform  with  the 
requisites  of  the  Act  is  a  mere  nullity ;  Preston  v.  The 
Collier  Dock  Company{a);  Hibblewhite  v.  M^Morine(b). 
As  to  the  specific  relief  prayed,  that  the  Bank  may  be 
restrained  from  continuing  the  plaintiff's  name  on  the 
rq^istry  as  a  shareholder  of  the  Company,  it  would  be  diffi- 
cult to  grant  it;  for  the  6  Geo.  IV.,  c.  42,  obliges  the 
Company  to  register  their  shareholders  as  they  appear 
io  the  books  of  the  Company,  and  the  Bank  cannot  take 
notice  of  an  illegal  transfer. 


1844. 


It  was  also  argued  that  if  the  transfers  were  legal,  the 
plaintiff  had  a  good  defence  at  law,  and  ought  not  to  come 
into  equity  for  relief.  Wallworth  v.  Holt{c)  was  re- 
ferred to. 


Mr.  Pigot  and  Mr.  Wall  for  Langford  Lovel  Hodge. 

Admitting  that  Mr.  Hodge  has  lent  himself  to  aid  the 
objects  of  the  Shareholders'  Committee,  that  does  not  de- 
prive him  of  his  right,  as  a  bond  fide  creditor  of  the  Bank, 
to  sue  any  member  of  it.  The  plaintiff's  complaint  is  that 
his  name  has  been  improperly  put  on  the  registry  of  May, 
1843;  but  supposing  it  were  not  put  there,  yet  Mr. 
Hodge  might  and  can  show  that  Mr.  Taylor  is  liable  to 
him,  as  a  shareholder  of  the  Company,  who  has  never 
parted  with  his  shares.  The  registry,  though  made  evi- 
dence by  the  1  Will.  IV.,  c.  32,  is  not  conclusive,  or  the 
only  evidence  of  membership ;  Edwards  v.  Buchanan{d); 


(«)  '2  Railway  Cases,  335. 
(/•)  lb.  151. 


(t)4  M.  &C.  619. 
{d)  3  B.  &  Ad.  788. 
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1844.  Morgcai  v.  0'Beime{a).     It  may  be  proper  to  restrain  Mr. 

TAYL09  fliwtyc  from  using  the  registry  of  1843  as  evidence;  but 

HuoHss,  t^^^^  18  no  ground  to  restrain  him  from  proceeding  at  law. 

Harwood  v.  lMw{b)  was  referred  to. 

Mr.  Hartley  in  reply. 

Mr.  Hodge  is  identified,  in  this  suit,  with  the  Company. 
He  is  not  a  creditor  who,  of  his  own  mere  motion,  has 
chosen  to  pursue  his  claim  against  the  plaintiff;  nor  is  this 
the  case  of  a  creditor  who  has  been  put  in  motion  by  some 
of  the  shareholders,  to  enforce  his  claim  against  another 
shareholder,  whose  liability  is  unquestionable ;  but  this  b 
the  case  of  a  creditor,  who,  at  the  instance  of  the  Company, 
and  on  their  indemnity,  and  for  their  benefit,  has  permitted 
his  name  to  be  used,  to  sue  a  party  who,  long  before  the 
time  when  the  debt  was  contracted  and  the  judgment 
against  the  public  officer  was  obtained,  appeared  upon  the 
registry  of  the  Company  to  have  ceased  to  be  a  share- 
holder ;  the  Company,  in  favour  of  itself,  creating  a  prim& 
facie  case  agdnst  the  party,  by  means  of  entries  in  their 
books  and  registers  improperly  and  irregularly  made  by 
them.  As  between  Mr.  7Viy/d/*andthc  Company  the  transfers 
are  valid.  The  Cheltenham  Railway  Company  v.  Daniel^ 
and  the  other  cases  which  have  been  cited,  establish  that  the 
parties  to  a  transfer  may,  as  between  themselves,  dispense 
with  the  formalities  required  by  the  Act.  Here  the  Com- 
pany is,  by  its  own  acts,  estopped  denying  that  there  has 
been  a  transfer. 

As  to  the  3000  shares,  the  evidence  has  established,  in 


(a)  2  Hud.  &  B.  281. 


(/O  7  M.  &  W.  203. 
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opposition  to  the  answer  of  the  defendant,  that  this  was  an 
a^ncy  transaction,  and  that  those  shares  never  were  the 
property  of  Mr.  Taylor.  It  is  said  that  Mr.  Taylor  sold 
some  of  them  to  persons  who  applied  for  shares  at  the  Bank 
house,  and  that  his  conduct  in  that  respect  was  a  fraud  upon 
the  Company ;  but  it  is  plain  that  the  Bank  did  not  desire 
to  appear  publicly  in  the  selling  of  shares ;  and  even  were 
it  otherwise,  Mr.  Taylor's  conduct  in  that  respect  would 
not  make  him  a  partner. 


ArgMfnent, 


As  to  the  1100  shares: — it  is  said  that  the  Direc- 
tors were,  by  the  deed,  impliedly  prohibited  re-purchasing 
them.  They  were  not  authorized,  in  terms,  to  re-purchase 
shares;  but  by  the  87th  clause  it  was  provided,  that  the 
Board  of  Directors  should  have  the  entire  superintendence 
and  control  over  the  affairs  and  concerns  of  the  Company ; 
and  should,  in  all  cases  provided  for,  act  in  strict  confor-^ 
mity  to  the  laws  and  regulations  established  by  the  deed  of 
settlement;  but  in  all  cases,  for  the  time  being,  unprovided 
for  by  the  deed,  it  should  be  lawful  for  the  Board  of  Direc- 
tors to  act  in  such  manner  as  should  appear  to  them  best 
calculated  to  promote  the  welfare  of  the  Company.  It  is 
stated  by  Mr.  Duryer^  in  his  evidence,  that  the  rc-purchase 
of  the  plaintiff's  stock  was  a  bond  fide  transaction,  agreed 
to  by  the  Directors,  because  they  thought  it  to  be  a  mea- 
sure conducive  to  the  welfare  of  the  Company  :  and  when 
the  subject  of  re-purchasing  stock  was  brought  before  the 
meeting  of  the  shareholders,  they  approved  of  the  conduct 
of  the  Directors  therein. 


The  assent  of  the  Directors  was  only  required  in  cases  of 
transfers  from  one  individual  to  another  ;  here  the  Direc- 
tors have,  on  the  face  of  the  transfers,  assented  to  all  of 
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Tatlob 

V. 

Hughes. 
Ar^meuM, 


tbem  except  that  for  450  shares ;  and  it  appears  from  the 
minute  book  of  their  proceedings,  that  they  did,  in  fact, 
assent  to  that  transfer  also.  It  was  the  duty  of  the  Com- 
pany to  have  bad  the  transfers  properly  registered ;  and 
having  neglected  to  do  so,  they  cannot  now  take  advantage 
of  their  own  wrong.  The  6  Geo.  IV.,  c.  42,  requires  a 
registry  of  persons  who  have  ceased  to  be  members,  t»  bt 
made  from  time  to  time — that  is,  according  as  they  cease 
to  be  members  :  but  it  is  to  be  inferred  from  the  same  Act, 
as  amended  by  the  1  Will.  IV.,  c.  32,  that  the  registry  of 
transfers  is  only  to  be  made  once  a  year.  This  skows, 
that,  as  between  the  parties  to  the  transfers,  registry  of  the 
transfer  is  not  essential  to  the  validity  of  the  transaction. 


As  to  the  relief  prayed,  even  though  Mr.  Taylor  may 
be  liable  at  law  to  third  persons,  yet  he  is  entitled,  in 
equity,  to  restrain  the  Company  using  the  names  of  such 
persons  to  enforce  that  legal  liability.  He  is  also  entitled 
to  have  the  r^stry  reformed  by  having  his  name  erased 
therefrom;  for  the  registry  of  1837,  and  the  subsequent 
ones,  in  which  his  name  was  omitted,  were  according  to  the 
truth ;  and  nothing  was  afterwards  done  to  alter  his  liabi- 
lity. A  creditor  of  the  Company  may  be  entitled  to  sue 
Mr.  Taylor,  but  he  can  have  no  right  to  use  against  him 
the  evidence  afforded  by  this  fraudulent  r^^try. 


jMdjfment.        XhE  LoRD  CHANCELLOR  : — 

In  this  case  the  plaintiff,  who  was  a  shareholder  in  the 
Agricultural  and  Commercial  Bank,  seeks  a  declara- 
tion that  the  Bank  accepted  the  several  transfers  of  the 
shares  which  he  held  ;  and  that  the  registry  of  his  name,  in 
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May,  1843,  as  a  member  of  the  co-partnership,  may  be  de* 
citred  fraudulent ;  and  that  certain  recent  entries  in  the 
books  maybe  erased ;  and  that  Mr.  Hodge  may  be  enjoined 
from  u»iig  the  eyidenee  afforded  by  the  raster,  and  by  the 
books  as  altered.  The  plaintiff  was  originally  the  cashier 
of  the  eompany,  and  subsequently  became  a  Director.  He 
acquired  two  glasses  of  shares — one  to  the  number  of  3000) 
iMrely  as  an  agent  for  the  sale  of  them,  with  the  profit  ci 
any  premium  which  he  could  obtain.  His  case  is,  th^t  he 
Bold  1200  of  this  class,  and  accounted  for  the  price  to  the 
Bank ;  that  they  accepted  the  rest  as  part  of  their  stock  \ 
and  a  bill  which  he  had  given  for  the  amount  of  all  the 
shares,  3150/.  was  returned  to  him,  and  that  account  was 
balanced  in  the  books.  The  other  elass^  1100  in  number, 
consisted  of  shares  which  he  acquired,  and  which  he  sold  to 
the  Bank,  and  of  which  they  took  transfers  to  trustees ; 
and  that  account  was  also  closed  and  the  balance  paid% 
The  balance  due  from  him  as  cashier  was  duly  paid  to  his 
successor,  and  accounted  for:  and  the  balance  of  the  gene- 
ral account  must  also,  I  think,  be  considered  to  have  been 
finally  settled  and  paid  in  1837. 


1844. 
Tatlob 

HlTOBE». 
Judgment, 


The  plaintiff  had,  under  the  6  Geo.  IV.,  c.  42,  been  re- 
turned to  the  Stamp  Office  as  a  public  officer,  and  also 
as  a  member  of  the  Bank;  and  in  November,  1837,  in 
compliance  with  the  Act,  his  name  was  returned  to  the 
Stamp  Office  as  having  been  removed  from  his  office,  and 
also  as  having  ceased  to  be  a  member ;  and  for  the  five 
succeeding  years,  his  name  was  kept  off  the  returns,  although 
returns  of  the  actual  members  were  regularly  made. 


After  the  difficulties  of  the  Bank  had  ended  in  insolvency, 
the  shareholders  named  a  committee  to  investigate  the  con- 
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Taylor 

V. 

Hughes. 
Judgment. 


ccrn.  They  found  it  necessary  to  require  a  contribution 
from  the  members.  A  committee  was  appointed  by  the 
shareholders;  and  the  latter  were  requested  to  contribute 
according  to  certain  proportions  agreed  upon.  The  Com- 
mittee, by  their  circular  of  the  1st  December,  1841,  to  the 
shareholders  individually,  while  they  held  out  hopes  to  the 
contributors  that  they  would  only  have  to  pay  a  rateable 
proportion,  stated  that  they  had  good  reason  to  believe  that 
the  principal  creditors  of  the  Bank  would  forward  their 
views  by  selecting,  as  objects  of  their  proceedings,  those 
members  only  who  did  not  contribute  to  the  proposed  fund : 
and  that  some  of  the  creditors  had  stayed  their  proceedings 
with  that  view.  In  pursuance  of  this  plan,  new  Directors 
were  appointed;  the  books  were  examined  and  new  entries 
made  in  a  different  coloured  ink,  and  with  true  dates,  by 
which  upwards  of  2400  persons,  who  had  ceased  by  common 
consent  to  be  members  of  the  Bank,  including  the  plain- 
tiff who  had  refused  to  contribute  to  the  fund,  were  brought 
forward  as  continuing  members  on  various  gprounds;  and, 
as  far  as  relates  to  the  plaintiff,  upon  the  ground  that  some 
of  the  transfers  of  his  shares  were  informal,  and  void  in 
law.  His  name  was  thus,  in  1843,  again  returned  to  the 
Stamp  Office  as  a  member ;  and  the  name  of  a  purchaser 
of  some  of  his  shares,  which  had  been  on  the  register  ever 
since  his  had  been  taken  off,  was  actually  omitted  by  the 
Committee.  The  Court  cannot  but  regret  that  this  ren- 
dered an  oath  necessary  on  the  part  of  the  officer  by  whom 
the  return  was  made,  and  that  the  officer  was  induced  to 
take  it. 


Mr.  HodgCy  the  defendant,  became  a  creditor  of  the 
Bank  subsequently  to  the  withdrawal  of  the  plaintiff's 
name  as  a  member.     I  shall  not  stop  to  consider  the  vali- 
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dity  of  the  debentures  which  he  claims.  It  appears,  clearly, 
from  his  answer,  which  has  been  read  by  the  plaintiff,  that 
the  Company  g^ve  him  a  judgment  by  confession  against 
their  public  officer,  in  order  to  enable  him  to  go  against  a 
member  for  his  demand,  under  the  6  Geo.  IV.;  and  that 
this  was  by  an  arrangement  with  him,  that  they  should 
select  the  victims  from  the  contumacious  alleged  share- 
holders, he  being  indemnified  against  costs,  and  reserving 
his  right  to  go  against  any  other  person  in  case  he  should 
be  defeated.  Now  this  was  a  proceeding  contrary  to  the 
spirit  of  the  Act,  which  gave  the  right  of  selection  to  the 
creditor;  and  not  to  the  majority  of  the  partners,  to  enable 
them  to  throw  the  burthen  on  the  minority  :  and  alike  con- 
trary to  the  letter;  for  the  19th  section  of  6  Geo.  IV.  ex- 
pressly provides,  that  any  person  against  whom  execution 
b  issued,  shall  be  reimbursed  all  loss  and  costs  out  of  the 
fiinds  of  the  co-partnership  ;  or  in  failure  thereof,  by  con- 
tribution from  the  other  members,  as  in  the  ordinary  cases 
of  co-partnership.  And  by  the  thirty -first  article  of  the  deed 
of  settlement  of  1834,  it  is  in  like  manner  provided,  that 
where  execution  upon  any  such  judgment  is  issued  against 
any  member,  he  shall  be  reimbursed  out  of  the  funds 
of  the  Company  all  his  loss  and  expenses;  and  he  is  to 
have  a  right  of  action  against  any  officer  or  other  mem- 
ber of  the  Company  for  what  he  shall  have  paid.  In 
Const  V.  Harris(a)j  Lord  Eldon  laid  it  down,  that  al- 
though the  majority  might  bind  the  minority  fairly  in 
a  partnership,  yet  that  an  agreement  by  a  majority  to 
overrule  the  minority,  without  reference  to  merits,  would 
W  rescinded  by  this  Court.  The  parties  must  not  abuse 
even  a  legal  right.  Here  the  whole  was  a  contrivance  to 
enforce   indirectly  against   the    plaintiff  the   contribution 


VOL.    II. 


(a)  T.  &  R.  518. 
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which  they  did  not  venture  directly  to  impose  upon  him. 
This  was,  I  think,  a  fraud  in  the  view  of  equity ;  and  I 
feel  no  difficulty  in  declaring  that  Mr.  Hodge  cannot  avail 
himself  of  it :  and  therefore  the  injunction  against  him 
must  be  made  perpetual.  He  was  the  mere  tool  of  the 
Company ;  and  he  could  not,  in  any  view  of  the  case,  claim 
a  higher  right  than  they  possess. 


This  leads  me  to  the  consideration  of  their  case.  It  was 
argued  that  they  stood  on  higher  grounds  than  Mr.  Hodge 
did.  They  insist  that  the  plaintiff  never  ceased  to  be  a 
member,  although  his  name  was  improperly  withheld  from 
the  register,  from  1837  until  they  restored  it  in  1843. 


The  3000  shares,  it  was  urged,  were  to  be  treated  as  the 
property  of  the  plaintiff.  His  application  for  them,  and 
the  compliance  of  the  Company  with  the  application  were 
proved:  he  sold  1200  of  them  at  a  profit,  which  profit 
he  retained  for  his  own  use ;  although,  as  to  some  of  them, 
the  purchaser  went  direct  to  the  banking-house  for  them, 
and  the  plaintiff  sold  them  across  the  counter :  and  no 
re-transfer  was  executed  of  the  remaining  1800  shares: 
therefore,  it  was  said,  he  was  still  a  member  of  the  Com- 
pany. Now  the  case  which  was  proved  is,  that  the  Direc- 
tors allotted  20,000  shares  amongst  themselves  and  the 
other  officers  for  sale  at  par,  with  one  shilling  a  share  for 
outfit ;  and  any  premiums  were  to  be  for  their  own  benefit. 
The  parties  gave  bills  for  the  amount  as  a  security,  and 
not  as  payment;  and  the  forms  of  an  application  and  ac- 
ceptance of  this  security  were  gone  through.  10,000 
shares  were  allotted  to  Mr.  Palmer^  the  Director ;  and  he, 
not  having  sold  any,  re-transferred  them  all,  and  got  his 
bill  back :  and  Hughes  himself,  the  defendant,  who  now 
seeks  to  fix  the  plaintiff  with  his  3000  shares,  had  5000 
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shares  allotted  to  him ;  and  he,  in  like  manner,  re-transferred 
them.  The  only  difference  between  these  cases  and  the  pre- 
sent is,  that  the  plaintiff  sold  1200  of  the  3000,  and  did  not 
re-transfer  the  rest.  But  he  regularly  paid  to  the  Bank 
1260/.  the  price  agreed  upon  for  the  shares  which  he  sold  ; 
and  although  no  actual  transfer  of  the  remaining  shares  was 
executed,  yet  his  bill  for  the  3150/.  was  returned  to  him, 
and  is  regularly  entered  in  the  books  as  for  the  re-purchase 
from  him  of  the  3000  shares,  and  the  account  was  regularly 
closed.  T  think  it  clear  that  this  transaction  cannot  now 
be  opened,  but  is  binding  in  equity,  notwithstanding  the 
provisions  of  the  Act  of  Parliament  and  of  the  deed  of 
settlement.  If  the  plaintiff,  in  the  sale  of  the  1200  shares, 
obtained  any  undue  advantage  which  he  is  not  at  liberty  to 
retain,  that  would  not  constitute  him  a  partner  as  to  those 
shares,  or  justify  the  attempt  made  to  compel  him  to  pay 
Mr.  Hodges  demand. 


1844. 

Taylor 

r. 
Hughes. 

Judgment, 


I  now  come  to  the  transactions  as  to  the  1100  shares. 
As  to  the  portion  of  these  shares  bought  by  the  plaintiff  of 
Chadivickf  it  was  objected  that  they  were  consolidated  so 
as,  in  effect,  to  give  a  premium  upon  them  to  the  plaintiff; 
but  this  objection,  if  well  founded,  cannot  constitute  the 
plaintiff  a  continuing  member  of  the  Company. 


The  1100  shares  were  purchased  by  the  Company  at 
three  several  periods  :  the  last  purchase  of  400  shares  was 
at  the  market  price ;  but  the  two  previous  ones  were  at 
par,  whilst  the  price  in  the  market  was  greatly  depreciated. 
But  both  these  purchases  were  bargains  regularly  made  in 
consideration  of  the  plaintiff  discounting  bills  for  the  Com- 
pany ;  and,  although  the  terms  are  JiUeged  to  he  unreason- 
able, yet  that  would  not  justify  the  proceedings  against 
the  plaintiff,  for  which    he   seeks   the  injunction  of  this 
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Tatlor 

V. 
HUGHBS. 

Judgmtnt, 


Court.  No  actual  fraud  is  attempted  to  be  proved ;  and 
Mr.  Dwyery  the  Director,  proves  that  all  the  three  pur- 
chases and  transfers  were  made  bond  fide.  They  were  all, 
I  may  observe,  regularly  entered  in  the  books.  It  was 
said,  besides,  that  the  purchases  were  made  during  the 
stoppage  and  insolvency  of  the  Company.  But  business 
was  resumed  by  the  Bank;  and  favourable  reports  were  made, 
and  large  amounts  of  surplus  assets  taken  credit  for,  during 
the  years  which  followed  the  plaintiff 's  retirement  from 
the  partnership.  These  general  objections  cannot,  I  think, 
prevail. 


It    was    then    objected, — 1.     that    the    Directors    had 
no   power   to   purchase   shares:     2.    that   in    November, 
1836,  they  had  resolved  not  to  make  any  purchases  until 
business  was  resumed:   3.  that  if  they  could  purchase, 
some  of  the  assignments  were  not  valid :  4.  that  if  valid, 
they  were  not  registered:  from  which  it  was  concluded  that 
the  plaintiff  was  still  a  partner.     All  these  shares  were 
transferred  by  the  plaintiff,  by  deeds,  to  three  persons,  who 
were  described  as  trustees  acting  for  and  on  behalf  of  the 
Bank,  under  the  trusts  or  powers  contained  in  the  deed  of 
settlement  of  1836.     In  support  of  the  first  objection,  it 
was  said,  that  a  purchase  by  the  Company  was  contrary  to 
the  6  Geo.  1 V.,  c. 42,  sections2  and  22 ;  for  all  the  individuals 
composing  the  co-partnership  were  made  liable  by  sec.  2 ; 
and  they  could  only  discharge  themselves  of  the  liability 
by  a  transfer  to  another,   under  sec.  22 :  and  the  assignee 
under  that  section  must  be  a  bond  fide  holder,  and  not  a 
trustee  for  the  Company.     1  think  that  the  Act  of  Parlia- 
ment did  not  prevent  or  interfere  with  the  bond  fide  retire- 
ment from  the  co-partnership  of  any  member;  and,  there- 
fore, that  the  Company  might  buy  out  a  partner  notwith- 
standing the  Act.     It  was  said  that  such  a  purchase  was 
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also  struck  at  by  the  deed  of  settlement  of  1836.  It  was 
admitted  that  it  was  not  expressly  forbidden ;  but  the  con- 
text of  the  deed  was  resorted  to,  in  order  to  make  out  a 
case  of  exclusion  ;  and  the  prohibition  in  clause  10  against 
any  individual  holding  more  than  a  limited  number  of 
shares  was  relied  upon.  After  an  attentive  consideration  of 
the  deeds,  I  do  not  think  that  they  prohibit  the  Company 
from  buying  out  a  partner ;  and  the  mode  in  which  they 
thought  fit  to  execute  their  purchases  is,  I  think,  unimpor- 
tant. The  prohibition  in  clause  10  cannot  apply  to  the 
Company ;  and  other  clauses,  which  were  referred  to,  show 
that  the  Company  might  become  possessed  of  a  much 
larger  number  of  shares.  The  power  in  the  87  th  clause  to 
the  Directors  or  Consulting  Committee  to  act,  in  cases  un* 
provided  for,  in  such  manner  as  they  should  think  best  cal- 
culated to  promote  the  welfare  of  the  Company,  would,  I 
think,  fully  warrant  the  acts  which  they  have  done.  Great 
numbers  of  shares  were  thus  purchased  ;  and  the  Company 
are  not  at  liberty  now  to  say  that  the  Directors  were  not 
authorized  to  make  the  purchase.  They  cannot  claim  a 
privilege  higher  than  any  other  co-partnership.  Lord 
Eldon,  in  Const  v.  Harrisy  to  which  I  before  referred, 
9aid(a),  that  articles  which  had  been  agreed  on  to  regulate 
a  partnership,  could  not  be  altered  without  the  consent  of 
all  the  partnesr,  but  that  if  alterations  were  made  by  some 
of  the  partners,  and  acquiesced  in  by  all,  the  Court  would 
hold  that  to  be  an  adoption  of  new  terms.  This,  I  may 
observe  is  a  rule  always  acted  upon.  Now,  in  this  case, 
purchases  were  openly  made,  and  regularly  entered  in  the 
books ;  the  stock  accounts  explain  the  transactions ;  and 
ihe  purchases  were  adopted  by  the  Company  at  large  after 
full  notice.     The  reports  which  have  been  put  in  evidence 


1844. 
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54 


CASES  IN  CHANCERY, 


1844. 

Taylor 

V, 

Hughes. 
Judgment, 


expressly  refer  to  the  extensive  purchases  of  shares  by  the 
Company ;  and  in  1837  a  general  meeting  g^ve  a  direct 
authority  to  purchase  without  complaining  of  previous  pur- 
chases. In  1837  a  bill  was  filed  for  the  express  purpose  of 
impeaching  purchases  by  the  Directors ;  but  the  plaintiff 
allowed  that  bill  to  be  dismissed. 


The  second  objection  cannot,  I  think,  be  supported :  for 
the  resolution  of  November,  1836,  was,  that  no  transfer  of 
stock  should  be  sanctioned  by  the  Board  till  the  resumption 
of  business  by  the  Company ;  which  did  not,  I  think,  pre- 
vent the  Board  itself  from  purchasing,  but  referred  to  trans- 
fers between  party  and  party :  at  all  events,  the  Directors 
were  competent  to  rescind  their  resolution.  The  resolution 
of  the  general  meeting,  October,  1837,  authorizing  and  in- 
structing the  directors  to  make  such  purchases,  is  stated  to 
be  in  addition  to  the  powers  given  to  them  by  the  deed  of 
settlement.  But  that  would  be  correct  if  the  deed  did  in- 
vest them  with  the  power :  for  a  direction  to  them  to  do 
the  act  was  an  addition  to  the  power  vested  in  them  to 
execute  it.  This  resolution,  besides,  was  manifestly  occa- 
sioned by  the  bill  of  1837  to  enjoin  such  purchases,  and 
clearly  proves  the  intention  of  the  Company. 


As  to  the  third  objection,  I  think  that  cannot  prevail : 
for  the  transfer  was  in  effect  to  the  Company,  and  they 
thought  fit,  in  some  instances,  to  dispense  with  the  machi- 
nery which  the  legislature  rendered  necessary  in  such  a 
case.  This  they  were  at  liberty  to  do,  even  at  law,  accord- 
ing to  the  Cheltenham  Railway  Case{a)  ;  and  they  can- 
not now,  as  between  themselves  and  the  partners  with 
whom  they  contracted,  impeach  the  transaction. 

(«)  2  Rail.  Ca.  728. 
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The  fourth'  objection  is  of  the  same  nature :  but  an 
assignment  may  be  valid,  aild  a  meniber's  name  duly  regis- 
t^rtd  in  Ken  of  the  idler's,  although,  by  the  9tTi  sec.  of 
1  Will.  IV.,  the  transfer  is  not  registered  until  a  later 
period.  The  duty,  moreover,  of  making  a  return  of  trans- 
fers seems,  under  the  Act,  to  devolve  on  the  Company ; 
aad  if  so,  they  cannot  take  advantage  of  their  own  neglect. 
The  evidence  proves  that  transfers  were  constantly  accepted 
by  the  Company,  and  that  some  were  defective  from  want 
of  attention  on  the  part  of  their  officers. 
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In  conclusion,  it  appears  to  me  that,  under  the  6  Geo.  IV., 
the  return  to  be  made  is  of  the  names  of  the  partners  as  the 
same  appear  on  the  books  of  such  Society;  and  consistently 
with  the  principle  of  the  Act,  and  the  decided  cases,  it 
may  be  found  difficult  for  a  person  who,  defactOj  is  a  part- 
ner, and  who  appears  to  be  soon  the  books  of  the  co-partner- 
ship, and  whose  name  is  registered  as  such,  to  discharge 
himself  of  his  liability  to  creditors  by  showing  that  the 
transfer  to  him  was  informally  executed.     And  I  am  not 
satisfied  that  the  return  of  the  plaintiff 's  name  in  1843  was 
authorized  by  the  Act,  even  at  law  ;  for  after  he  had  ceased 
to  appear  as  a  partner  on  the  books  for  seven  years,  and  his 
name  had  been  withdrawn  from  the  register,  it  can  hardly 
be  maintained  that  new  entries,  made  for  the  mere  purpose 
of  charging  him,  can  be  deemed  an  entry  of  his  name  "  as 
a  partner  concerned  in  the  co-partnership,  as  the  same  ap- 
pears on  the  books;''  for  by  the  books  it  appears,   that  for 
seren  years  he  had  ceased  to  be  a  partner,  and  that  no 
new  contract  had  been  entered  into  with  him,  but  an  entry 
hadbe^  made,  that  the  tranfers  by  him  were  invalid,  in 
order  to  create  a  continuing  liability.       But  however  this 
may  be  at  law,  I  think  that  in  equity  this  was  a  transaction 
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which  cannot  be  maintained,  and  that  I  must  consider  all 
parties  bound  by  the  acts  of  the  former  Directors.  I  am 
bound,  therefore,  to  give  the  relief  prayed;  and  as  I  can* 
not  approve  of  this  mode  of  attempting  to  make  a  person, 
who  had  for  so  many  years  ceased  to  be  a  member  of  the 
co-partnership,  liable  for  transactions  to  which  he  was  no 
party,  I  think  that  the  decree  should  be  with  costs. 


Decree.  Declare  that  the  several    transfers    of  shares  by    the 

plaintiff  to  the  society  or  co-partnership  called  the  Agri- 
cultural and   Commercial  Bank   of  Ireland,  or  the   trus- 
tees thereof  in  the  pleadings  mentioned,  were  accepted  by 
the  said  Society ;  and  declare  that  the  list  registered  by  the 
said  Society  on  or  about  the  5th  May,  1843^  in  the  plead- 
ings mentioned,  is  fraudulent  and  void  as  to  the  insertion  of 
the  plaintiff's  name  therein ;  and  declare  that  the  entries 
in  the  books,  lists,  and  documents  of  the  said  Society  or 
co-partnership,  in  which  the  plaintiff's  name  has  been  in- 
troduced as  a  shareholder  thereof,  since  the  date  of  the  last 
of  said  transfers  of  shares  on  or  about  the  14  th  day  of  No- 
vember,  1837,  are  fraudulent  and  void  as  to  the  plaintiff. 
And  let  all  such  books,  lists,  and  documents  of  said  Society, 
in  their  custody,  possession,  or  control,  be  brought  into  the 
office  of  Edward  Litton,  Esq.,  one  of  the  Masters  of  this 
Court,  on  oath ;  and  let  the  said  Master  erase  the  plain- 
tiff's name  therefrom :  and  let  an  injunction  issue  to  re- 
strain the  said  Society  or  co-partnership  from  continuing 
the  plaintiff's  name  on  the  registered  list  of  the  shareholders 
of  the  said  Society  or  co-partnership  :  and  let  the  said  So- 
ciety or  co-partnership  do  all  necessary  acts  remaining  to 
be  done,  for  the  purpose  of  completing  said  transfers  of 
shares  by  plaintiff,  and  also  the  registry  of  the  several  other 
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transfers  of  shares  by  plaintiff  in  the  pleadings  mentioned, 
and  the  registry  thereof  at  the  Stamp  Office :  and  in  case 
the  parties  differ  respecting  the  form  in  which  such  trans- 
fers are  to  be  completed  and  registered,  refer  it  to   the 
Master  to  settle  the  same.    And  let  the  injunction  which 
issued  in  this  cause  to  restrain  the  defendant,  Langfard 
Lovel  Hodge,  from  all  further  proceedings  on  foot  of  the 
writ  oi  scire  facias  sued  out  by  him  against  the  plaintiff,  in 
the  pleadings  mentioned,  be  made  perpetual.     And  let  the 
defendant  pay  to  the  plaintiff  his  costs  of  this  cause,  when 
taxed  and  ascertained,  and  refer  it  to  the  Master  to  tax  the 
same.     And  the  defendant,    William  Hughes,  so  desiring, 
let  the  Master,  in  taxing  such  costs,  ascertain  whether  the 
costs  of  the  schedules  to  the  answer  of  the  defendant,  Wil" 
Ham  Hughes,  were  improperly  or  unnecessarily  incurred  by 
reason  of  the  plaintiff's  requiring  such  schedules  ;  and  if  so, 
disallow  to  the  plaintiff  all  such  costs  so  improperly  incurred ; 
and  in  that  case,  let  the  plaintiff  pay  to,  or  set  off  agsdnst 
the  defendant,  William  Hughes,  the  costs  of  the  said  defen- 
dant, caused  by  such  unnecessary  schedules. 

Reg.  Lib.  vol.  91.,/^.  169. 
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Sov.   22,   23. 

Dec,  2. 

Two  persons, 
equally  entitled 
to  certain  un- 
enclosed slobs, 
agreed  to  allot 
certain  parts 

thereof  to  each  ^0  grant  to  Thotnas  Isaac  Dimsdale,  the  plaintiff,  a  lease 
em,  m        ^^  certain  waste  lands,   mud  banks,  or  slobs  of  Lough 
Foyle,  of  which  they  were  seised  in  fee-farm,  for  a  term  of 
100  years,  from  the  1st  of  January,   1837,  at  the  yearly 


xN  1836,  the  Governor  and  Assistants,  London,  of  the 
New  Plantation  in  Ulster,  within  the  realm  of  Ireland, 
commonly  called  the  Irish   Society,  came  to  a  resolution 


severaltj;  and 
to  refer  it  to 
arbitrators  to 
award  what 


portions  of  the 

unaUotted  slobs  rents  therein-mentioned ;  with  a  provision  for  the  extension 

should  be  al- 
lotted to  each    of  the  term  for  two  further  separate  terms  of  100  years 
of  them  for  ,  /.     •      /.  ,  , 

owelty  of  parti-  ^^ch,  upon  payment  of  the  fines  and  at  the  rents  in  the 
ti^ttheins'uffi- *^&'^°^®"^  "'^^"^^^"^^^^  audit  was  by  this  resolution  ex- 
St^ed  dobs  P^'^^^'y  stipulated  that,  unless  20,000/.  should  be  expended 
cme**?th°****.  ^"  reclaiming  the  waste  lands  therein  specified,   on  or  be- 

ties  for  defi- 
ciency of  his 

part  of  the  allotted  lands,  arising  from  a  matter  which  occttrred  subsequently  to  the  arrange- 
ment between  them,  but  which  was  in  their  contemplation  at  the  time,  did  not  give  him  an 
equity  to  have  compensation  out  of  the  lands  allotted  to  the  other  party. 

An  agreement  to  refer,  and  arbitrators  named,  and  a  covenant  not  to  sue,  and  a  power  to 
examine  witnesses  upon  oath,  and  to  mal&e  the  submission  a  rule  of  Court,  prevent  a  party 
from  filing  a  bill  with  the  view  of  withdrawing  the  case  from  the  arbitrators. 

A  party  to  a  suit  cannot  set  up  an  objection  which  grew  out  of  his  own  conduct. 

Two  arbitrators  were  named  in  a  submission  to  refer  ;  and  they,  or  other  the  persons  ap- 
pointed in  their  place,  were,  before  they  proceeded,  to  appoint  a  third  arbitrator  :  any  two 
of  the  arbitrators  for  the  time  being,  might,  at  any  time,  or  from  time  to  time,  make 
awards  or  orders,  provided  the  last  of  such  awards  should  be  made  before  the  let  of  July, 
1S43,  or  before  such  other  later  time  as  any  two  of  the  arbitrators  for  the  time  being, 
should  appoint:  and  any  two  of  the  arbitrators  for  the  time  being,  might  extend  the  time 
for  making  the  last  award,  whether  such  time  should  have  previously  expired  or  not.  And 
it  was  provided  that  X,  should,  as  soon  as  conveniently  might  be,  appoint  an  umpire ;  and 
that  if  no  two  of  the  arbitrators  for  the  time  being,  should  be  able  to  agree  in  making  an 
award  or  order  concerning  any  matter  which  ought  to  be  awarded  or  ordered  by  them,  tnoh 
matter  should  be  awarded  or  ordered  by  the  umpire:  and  if  at  any  time  before  the  several 
powers,  authorities,  covenants,  and  provisions,  in  the  deed  of  submission  were  executed, 
either  of  the  arbitrators  named  by  the  parties  should  refuse  to  act,  the  party  whose  arbi- 
trator so  refused,  should  appoint  another  in  his  place ;  and  if  he  did  not  do  so  within  four- 
teen days,  then  that  the  third  arbitrator,  and  if  none  such,  the  umpire  should  appoint  such 
arbitrator. 

The  plaintiff 's  arbitrator  refused  to  act,  and  nothing  was  done  in  the  matter  of  the  refe- 
rence before  the  1st  of  July,  1843.  The  plaintiff  having,  after  that  day,  refused  to  ap- 
point an  arbitrator,  the  defendant  procured  X.  to  appoint  an  umpire,  who  appointed  an 
arbitrator  on  behalf  of  the  plaintiff,  and  the  two  arbitrators  appointed  a  third,  and  then  the 
time  was  extended  by  the  three  arbitrators :   Ueld^  that  the  time  was  duly  extended. 
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fore  the  1st  of  January,  1840,  the  same  should  be  null  and        1844. 
void.  ^ 

Dim 8D ALE 

r. 

ROBBRTSON. 


Having  become  thus  interested  in  the  slobs  of  the  Foyle, 
Mr.  DimsdaUy  with  the  sanction  of  the  Society,  applied 
to  Parliament,  in  the  session  of  1837,  for  an  Act  to  enable 
bim  to  embank  and  drain  them,  and  also  certain  other 
waste  lands,  mud  banks,  and  slobs  of  Lough  Swilly,  the 
property  of  the  Crown ;  and  as  to  which  the  Commissioners  of 
Woods  and  Forests,  on  behalf  of  the  Crown,  had  intimated, 
by  letter,  to  Mr.  Dimsdale,  that  they  would  recommend  the 
Lords  of  the  Treasury  to  grant  them  to  him  in  fee,  upon  cer- 
tain conditions:  and  a  bill  was  accordingly  introduced  into  the 
House  of  Commons  for  that  purpose.  That  bill  passed  the 
House  of  Commons ;  but  while  it  was  in  Committee  in  the 
House  of  Lords,  the  Session  suddenly  terminated  by  the 
death  of  King  William  the  Fourth. 

By  reason  of  the  opposition  made  to  the  bill,  Mr.  Dims- 
dak  was  put  to  great  expenses,  and  became  indebted  in 
large  sums  of  money,  advanced  by  J.  G.  Booths  F.  Sted- 
man,  F.  W.  Stai?ies,  T.  Edge,  J.  Whiskin,  and  C.  H. 
Stedmany  and  others,  upon  thesecurity  of  the  undertaking; 
and,  his  own  resources  being  exhausted,  he  was  introduced 
to  the  defendant,  John  Robertson,  as  a  person  of  such 
means  and  influence  as  would  likely  be  of  service  to  him 
in  obtaining  the  passing  of  the  intended  bill ;  and  an  agree- 
ment, in  writing,  dated  the  Slst  October,  1837,  was  en- 
tered into  between  them,  whereby  Mr.  Dimsdale,  amongst 
other  things,  agreed  to  deposit  with  Mr.  Robertson  the 
grant  from  the  Irish  Society  relating  to  the  slobs  of  Lough 
Foylc,  and  all  other  evidences  and  muniments  of  title  re- 
Wng  thereto,   upon  which  he  had  founded  his  application 
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to  Parliament  for  the  drainage  and  reclamation  of  the  slobs 
in  Lough  Foyle  and  Lough  Swilly,  and  all  papers  relating 
to  that  application  :  and  it  was  agreed  that  Mr.  Dimsdale 
should  immediately  proceed  to  Ireland  for  the  purpose  of 
giving  the  notices  required  by  the  standing  orders  of  both 
Houses,  in  order  to  enable  a  bill  to  be  brought  into  Par- 
liament in  the  then  next  session  for  the  same  purpose : 
that  Mr.  Robertson  should  be  at  all  the  expense  attending 
the  journey  of  Mr.  Dimsdale  to  Ireland,  and  of  giving  the 
notices,  to  the  extent  of  about  200/.  That  it  should  be  at  the 
option  of  Mr.  Robertson  (such  notices  having  been  given 
and  paid  for),  to  elect,  on  or  before  the  1st  of  February, 
1 838,  whether  or  not  he  would,  in  co-operation  with  Mr. 
Dimsdaley  cause  a  bill  to  be  brought  into  Parliament,  and 
prosecuted  during  the  then  next  or  any  succeeding  Session, 
for  the  purposes  for  which  the  former  application  had  been 
made.  That  in  case  he  should  elect  to  do  so,  the  bill 
should  be  prosecuted  upon  the  following  terms  and  condi- 
tions;— that  Mr.  Robertson  should,  whenever  required,  after 
such  election  made,  pay  and  satisfy  the  outstanding  claims 
of  the  parliamentary  agents,  counsel,  and  engineer,  upon  Mr. 
Dimsdale^  or  the  solicitor  employed  in  the  prosecution  of 
the  bill  of  the  last  session,  up  to  the  extent  of  1500/. ;  that 
he  should  also  pay  and  defray  all  the  expenses  of  the  bill  to 
be  brought  in :  that  in  case  the  bill  should  pass,  Mr. 
Robertson  should  be  entitled  to  three -fourth  undivided 
parts  of  all  the  land  to  be  reclaimed,  and  of  all  the  benefits 
and  advantages  derivable  from  the  measure;  which  he 
should  be  at  liberty  either  to  hold  and  enjoy  himself,  or  to 
distribute  among  other  persons  as  he  might  think  fit;  and 
that  one-fourth  undivided  part  thereof  should  belong  to 
Mr.  DifHsdaUy  with  the  same  power  of  distribution  :  that 
all  incidents  to  the  possession  of  the  property,   such  as 
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votes  as  to  measures  to  be  determined  upon  in  the  prosecu-        1844. 
tion  of  the  object,  should  be  used  and  enjoyed  in  the  same 
relative  proportions ;  that,  on  the   Act  passing,  Mr.  Ro- 
herUon  should  immediately  pay  such  amount  as,  together 
with  the  sums  amounting  to  1500/.,  paid  by  him  on  making 
bis  election  to  proceed  with  the  bill,  should  amount  to 
3000/.,  to  the  solicitor,  engineers,  witnesses,  and  other  per- 
sons concerned  in  prosecuting  the  bill  of  the  last  session,  in 
discharge  of  their  respective  claims  ;  the  payment  and  ap- 
plication thereof  to  be  under  the  order  and  direction  of  Mr. 
Dimsdale;  the  same  to  be  exclusive  of  the  expenses  of  the 
notice.     That,  upon  the  passing  of  the  Act,  the  funds  ne- 
cessary for  carrying  the  same  into  effect,    for  the  reclama- 
don  and  drainage  of  the  slobs  in  question,  should  be  pro- 
vided by  Mr.  Robertson^  and  such  persons  as  he  might  ad- 
mit to  a  participation  of  his  shares  in  the  undertaking  ;  but 
such  funds  and  advances,  and  likewise  all  the  previous  ad- 
vances made  and  to  be  made  by  Mr.  Robertson^  under  the 
terms  of  this  agreement,  including  the  notices  and  the  ex- 
pense of  any  survey  which  Mr.  Robertson  might  require  to 
betaken  previously  to  his  making  his  election,  should  be  a 
charge  upon  all  the  reclaimed  lands  and  all  the  profits  of  the 
undertaking,  and  should  be  first  paid  thereout  to  the  parties 
advancing  the  same.  That  from  and  after  the  passing  of  the 
Act,  Mr.  Dimsdale  should  be  entitled  to  receive  from  Mr. 
Robertsouy  and  such  other  parties  as  might  be  admitted  to 
the  undertaking  as  aforesaid,  the  sum  of  700/.  annually  for 
management ;  but  the  same  to  be  deducted  by  them  out  of 
the  pro6ts  of  the  undertaking  in   the  same  manner  as  the 
other  advances  before  provided  for.  That  upon  all  advances 
made  by  Mr.  Robertson,  and  such  other  persons  as  afore- 
^id,  interest  should  be  computed  at  the  rate  of  5/.  per  cent. 
per  annum,  from  the  respective  times  of  the  payment  and 
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advance  thereof;  and  such  interest  should  be  added  to  the 
principal  sums  advanced,  and  l)ecoine  a  charge  upon  the 
undertaking,  and  be  repaid  in  the  same  manner  as  was 
thereinbefore  provided  with  regard  to  the  aforesaid  pay- 
ments and  advances. 


After  the  execution  of  this  agreement,  a  treaty  was  set 
on  foot  by  Mr.  Dimsdale  and  Mr.  Robertson  with  the 
Irish  Society  for  an  extention  of  the  time  limited  for  the 
expenditure  of  the  20,000/.  mentioned  in  the  resolution  of 
1836;  and  on  the  21st  of  May,  1838,  an  agreement  was 
made  and  executed  between  the  Governor  and  Assistants  of 
the  new  plantation  in  Ulster,  of  the  one  part,  and  Mr. 
Dimadale  and  Mr.  Robertson  of  the  other  part,  whereby 
the  former  agreed  to  grant,  and  the  latter  agreed  to  accept, 
a  lease  of  the  waste  lands,  mud  banks,  and  slobs  of  Lough 
Foyle,  for  the  term  in  the  resolution  of  1836,  mentioned : 
and  it  was  provided,  that  if  the  sum  of  20,000/.  were  not 
expended  by  Mr.  Dimsdale  and  Mr.  Robertson  upon  the 
premises,  within  four  years  from  the  1st  of  January,  1837, 
the  agreement  should  be  void. 


In  the  session  of  1838,  the  application  for  an  Act  was 
renewed;  and  a  bill  having  been  introduced,  it  passed  both 
Houses,  and  received  the  royal  assent  on  the  27th  of  July, 
1838.  It  enacted,  amongst  other  matters,  that  J.  O.  Booths 
Thomas  J.  Dimsdale^  F.  Edge^  John  Robertson^  F.  Sted- 
manj  F.  fV.  Staines^  and  J,  Whishin^  their  heirs  and 
assigns,  should  be  undertakers  for  executing  the  purposes 
of  the  Act,  so  far  as  the  same  related  to  the  Loagh  Swilly 
and  the  waste  lands,  mud  banks,  and  slobs  thereof:  and 
that  the  same  persons,  their  executors,  &c.,  should  be  un- 
dertakers for  the  purpose  of  executing  the  purposes  of  the 
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Act  so  far  as  the  same  related  to  Lough  Foyle,  and  the        1844. 
waste  lands,  mud  banks,  and  slobs  thereof:  and  the  un- 
dertakers were  thereby  empowered  to  embank  from  the  sea, 
drain  and  otherwise  improve,  all  and  singular,  and  so  many 
and  such  part  and  parts  of  the  waste  lands,  mud  banks,  and 
slobs,  in  Lough  S willy  and  Lough  Foyle,  as  lie  below 
high-water  mark  at  ordinary  spring  tides,  except  as  therein 
excepted,  and  within  the  boundaries  therein  particularly 
described ;  and  also  (with  the  consent  of  the  owners,  or  re- 
puted owners,  of  the  adjoining  estates)  any  other  of  the  waste 
lands,  mud  banks,  or  slobs,  situate  in  Lough  Foyle;  subject, 
amongst  other  provisoes,  that  nothing  in  the  Act  should  ex- 
tend to  give  any  power  to  the  undertakers  to  do  any  act 
which,  in  theopinionofacompetentengineer,  to  be  appointed, 
jointly,  by  the  Lords  of  the  Admiralty  and  the  undertakers, 
would  injure  the  present  navigable  channel   of  Lough 
Foyle :  and  it  was  declared  that  nothing  therein  should  ex- 
tend to  confirm,  alter,  weaken,  or  in  any  manner  prejudice 
or  affect  the  agreement  of  the  21st  of  May,  1838  :  and  it  was 
declared,  that  upon  the  terms  and  conditions  therein-men- 
tioned, the  waste  lands,  mud  banks,  and  slobs,  in  Lough 
Foyle  should  vest  in    the  undertakers,    their    executors, 
&c.,  for  a  term  of  300  years,  from  the  1st  of  January,  1837 ; 
and  the  waste  lands,    mud  banks,  and   slobs   of  Lough 
Swilly,  should  vest  in  the  undertakers  and  their  heirs  for 
ever.     And  it  was  further  enacted,  that  in  case  the  em- 
bankment should  not  be  commenced  within  two  years  after 
the  passing  of  the  Act,  and  in  case  20,000/.  should  not  be 
expended  on  the  level  of  the  Foyle,  and  3000/.  on  the  Swilly 
level  before  the  31st  of  December,  1841,  then,  in  either 
of  such  cases,  the  powers,  authorities,  and  privileges  thereby 
given  in  reference  thereto,  should  absolutely  cease ;  and 
the  respective  waste  lands,   mud  banks,  and  slobs  should 
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1844.  revert  to  the  persons  or  corporations  who  would  have  been 
entitled  thereto  if  the  Act  had  not  been  passed.  And  it 
was  further  provided,  that  nothing  in  the  Act  should  extend 
to  authorize  the  making  or  erecting  any  work  below  the 
ordinary  high-water  mark  at  spring  tides,  without  the  assent 
of  the  Lords  of  the  Admiralty  having  been  first  obtained 
for  that  purpose,  to  be  signified  in  the  manner  therein 
mentioned.  The  Irish  Society  afterwards  extended  the 
time  mentioned  in  the  agreement  of  the  2l8t  May,  1838, 
for  expending  the  sum  of  20,000/.,  to  the  31st  December, 
1841,  so  as  to  make  it  correspond  with  the  time  limited 
for  that  purpose  by  the  Act. 

The  undertakers  agreed  amongst  themselves  that  all  the 
waste  lands,  mud  banks,  and  slobs,  in  the  Act  mentioned, 
should  be  divided  amongst  themselves  in  equal  shares; 
and  J,  G.  Booths  F.  Stedman^  F.  W.  Staines^  J.  Edge^ 
and  J.  Whiskin^  agreed  to  sell  their  shares  to  Mr.  Dims- 
dale  and  Mr.  Robertson  :  and,  by  indenture  of  the  24th  of 
August,  1839,  Mr.  Dimadale  and  Mr.  Robertson  conveyed 
the  Lough  Swilly  slobs  to  Messrs.  Booths  Stedman^ 
StaineSy  Edge^  and  Whiskin^  and  their  heirs,  and  the 
Lough  Foyle  slobs  to  them  and  their  executors,  &c.,  sub- 
ject to  redemption  upon  payment  of  the  sum  of  424  U.  13*., 
with  interest.  This  mortgage  was  afterwards  paid  off  by 
Mr.  Robertson;  and  by  indenture  of  the  20th  of  November, 
1840,  the  mortgagees  conveyed  the  Lough  Swilly  slobs  to 
Mr.  DimsdcUe  and  Mr.  Robertson^  and  their  heirs,  dis- 
charged of  the  sum  of  4241/.  13*.;  as  to  one  undivided 
moiety  thereof,  to  such  uses  as  Mr.  Dimsdale  should  ap- 
point ;  and  in  default  of  appointment,  to  the  use  of  Mr. 
Dimsdale  for  life ;  with  remainder  to  Mr.  Robertson  and 
his  heirs  during  the  life  of  Mr.  Dimsdale^  in  trust  for  him; 
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lemainder  to  the  use  of  the  heirs  and  assigns  of  Mr.  Dims-  1844. 
dale:  and  as  to  the  other  moiety  thereof,  to  similar  uses  in  ^^^^^J^^^^  " 
bar  of  dower  in  favour  of  Mr.  Robertson.  And  by  another 
deed  of  the  21st  of  November,  1840,  made  between  the 
same  parties,  the  Lough  Foyle  slobs  were  assigned  to  Mr. 
Dimsdak  and  Mr.  Robertson^  in  equal  shares  as  tenants 
in  common. 

In  October,  1840,  it  was  alleged  by  Mr.  Robertson,  and 
admitted  by  Mr.  Dimsdale,  that  the  sum  of  16,600/.  had 
been  expended  by  the  former  in  the  prosecution  of  the  un- 
dertaking, and  the  preliminary  expenses;  out  of  which  Mr. 
Robertson  had  received  and  been  paid  the  sum  of  6000/.,  leav- 
ing 10,500/.  for  which  he  was  entitled  to  credit  as  against  the 
undertaking :  and  disputes  having  arisen  between  the  par- 
ties, a  deed  of  covenant  and  submission  to  arbitration,  dated 
tbe  18th  of  June,  1841,  was  executed  by  and  between 
them,  whereby,  after  reciting,  among  other  things,  that 
it  was  lately  agreed  between  the  parties  that  Mr.  Dimsdale 
should,  on  the  18th  of  September,  1841,  pay  to  Mr.  Jf2o- 
hertson  the  sum  of  5250/.,  being  one  moiety  of  the  said 
sum  of  10,500/.,  and  that  by  way  of  securing  the  payment 
thereof,  Mr.  DimsdcUe  should  deliver  to  Mr.  Robertson 
his  promissory  notes  for  the  amount  thereof,  payable  with 
interest,  and  also  give  a  warrant  of  attorney,  or  cognovit, 
toenable  Mr.  Robertson  to  obtain  judgment  against  him  in 
the  Courts  of  Queen's  Bench  at  Dublin  and  at  Westminster, 
for  the  sum  of  5250/. ;  and  that  Mr.  Dimsdale  had  accord- 
ingly given  ten  promissory  notes  to  Mr.  Robertson  for 
sums  amounting  in  the  whole  to  5250/. :  and  after  reciting 
that  Mr.  Dimsdale  claimed,  by  virtue  of  an  agreement 
made  between  the  parties,  to  be  entitled  to  the  annual  sum 
ofTOO/.  for  management  of  the  undertakings:  and  that  it 
had  been  agreed  that  any  two  of  the  arbitrators,   for  the 
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time  being,  acting  in  execution  of  the  powers  or  authorities 
therein  expressed,  might  determine  how  much,  or  what  part 
of  the  annual  sum  of  700/.  should  cease,  and  also  what  com- 
pensation in  land,  if  any,  should  be  awarded  to  Mr.  Dims- 
dale  in  lieu  thereof:  and  after  reciting  that  the  parties 
had  lately  agreed  that  a  fair  and  equal  partition  should  be 
made  between  them  of  the  waste  lands,  mud  banks,  and 
slobs  in  Lough  Foyle,  in  manner  after  mentioned ;  and  that 
each  of  the  'parties^  apart  from  the  other  of  them,  might 
embank  and  reclaim  his  own  part  thereof,  for  his  own  sole 
and  separate  use  and  benefit :  and  after  further  reciting  that 
all  and  every  the  disputes  and  differences,  matters  and 
things  which  were  not  thereby  agreed  to  be  referred  to 
such  award  as  thereinafter  mentioned,  had  been  finally 
settled  and  determined  between  the  parties ;  and  that  Mr. 
Dimsdale  had  nominated  George  Smithy  and  Mr.  RoberUon 
had  nominated  William  Titey  to  be  arbitrators  for  the  pur 
poses  therein  mentioned;  and  that  it  was  agreed  that  the 
arbitrators  for  the  time  being,  acting  in  the  execution  or 
performance  of  the  powers  or  authorities  therein  expressed^ 
should  have  all  and  every  of  the  several  powers  and  autho- 
rities therein  expressed  or  contained  :  It  was  witnessed 
that  the  parties  mutually  covenanted  with  each  other  that 
the  whole  of  the  waste  lands,  mud  banks,  and  slobs  ii| 
Lough  Foyle,  lying  to  the  north-east  side  of  the  Bally- 
kelly   canal,   and   on  the  south-east  side  of  the  Lough, 
should  become   and  be  the  property  of  Mr.  Robertson; 
and  should  be  assigned  to  him,   in  severalty,  discharged 
of  all  incumbrances  created  by  Mr.  Dimsdaley  but  never- 
theless  subject,    amongst   other  things,   to    the  several 
compensations  to  the  proprietors  of  the  adjoining  lands 
therein  mentioned,  so  far  as  the  same  related  to  the  waste 
lands,    mud  banks,   and  slobs    to  be  assigned   to   him, 
and  to  a  moiety  of  the  yearly  rent  reserved  by  the  agree- 
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mentofthe  2l8t  of  May,  1838:  and  that  the  whole  of        1844. 
the  waste  lands,  mud  banks,  and  slobs,  in   Lough  Foylc,   "^        ^        ' 
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south-east  side  of  the  Lough,  should  become  and  be  the  1 — 
property  of  Mr.  DimsdaU;  and  should  be  assigned  to  him 
discharged  of  all  incumbrances  created  by  Mr.  Robertson^ 
but  subject  as  above  mentioned.  And  it  was  further  wit- 
nessed that  the  parties  mutually  covenanted  and  agreed 
with  the  other  of  them,  that  George  Smiih  and  William 
Tiie  should  be  two  of  the  arbitrators  for  the  purposes  and 
with  all  the  powers  and  authorities  therein  expressed  or  con- 
tained ;  and  that  they,  or  other  the  persons,  for  the  time 
being,  appointed  and  acting  in  the  places  or  stead  of  them 
respectively,  should,  as  soon  as  conveniently  might  be  and 
before  proceeding  with  the  business  of  reference  thereby 
agreed  to  be  made,  by  writing,  signed  by  them,  appoint  u 
third  arbitrator  for  the  purposes,  and  with  all  and  every  of 
the  powers  and  authorities  therein  contained  or  expressed ; 
and  that  the  said  three  arbitrators,  for  the  time  being,  acting 
in  the  execution  or  performance  of  the  powers  and  authori- 
ties therein  contmned  or  expressed,  or  any  two  of  the  same, 
should  or  might,  from  time  to  time,  make  or  publish  all  and 
every  or  any  one  or  more  of  such  awards,  orders,  direc- 
tions, and  determinations  as  therein  mentioned :  that  is  to 
say,  that  any  two  of  the  arbitrators  for  the  time  being, 
should,  as  soon  as  conveniently  might  be,  award  whether 
the  whole  or  any,  and  what  part,  and  if  any,  how  much  or 
what  part  of  the  annual  sum  of  700/.  should  cease  to  be 
paid ;  and  how  much,  and  what  quantity,  if  any,  of  the 
slobs  in  Lough  Swilly,  or  of  the  profits  to  arise  by  the 
embankment  or  draining  the  same,  should  be  allotted  to 
Mr.  Dimsdale  in  satisfoction  of  any  claims  of  his  upon  all 
or  any  of  the  slobs  in  Lough  Swilly,  or  upon  or  against 
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1844.  Mr.  Robertson,  in  respect  of  the  said  annual  sum  of  700/., 
or  any  part  thereof:  and  also,  that  any  two  of  the  arbitra* 
tors  for  the  time  being,  should  ascertain  the  value  of  the 
part  of  each  of  the  parties  in  the  slobs  lying  on  the  south- 
east  of  Lough  Foyle^  and  thereby  agreed  to  become  and 
be  his  property ;  such  arbitrators  making  due,  fair,  and 
proper  allowances  and  deductions  in  respect  of  the  ex- 
penses attending  the  embanking  and  reclaiming  thereof 
respectively,  and  also  in  respect  of  compensations,  charges, 
matters,  and  things,  as  to  them  should  seem  fit ;  provided 
that  the  arbitrators  for  the  time  being,  should  not  be 
obliged  to  take  the  actual  sums  which  might  have  been  ex- 
pended in  embanking  and  reclaiming  the  said  slobs  in 
Lough  Foyle,  or  the  actual  quantity  of  such  slobs  which 
should  or  might  be  embanked  or  improved  by  both  or 
either  of  the  parties,  as  any  criterion  or  restriction  upon 
them  in  ascertaining  such  value.  And  further,  that  for  the 
purpose  of  ascertaining  any  such  value  as  aforesaid,  any 
two  of  the  arbitrators  for  the  time  being,  should  them- 
selves ascertain  the  value  of  the  several  parts  of  the  slobs 
to  be  valued  as  aforesaid,  according  to  their  own  know- 
ledge, skill,  or  judgment;  or  should  receive  such  evidence 
of  the  same  as  to  them  should  seem  fit;  or  should  cause  the 
value  thereof  to  be  ascertained  by  such  person  as  to  any  two 
of  them  for  the  time  being,  should  seem  proper  :  and  that 
any  two  of  the  arbitrators  for  the  time  being,  should  award 
how  much,  if  any,  of  the  slobs  in  Lough  Foyle,  which  the 
undertakers  were,  by  the  Act  of  Parliament,  authorized  to 
embank  and  reclaim  with  the  consent  of  the  owners  of  the 
adjoining  estates,  and  of  the  slobs  on  the  north-west  side 
of  Lough  Foyle  should  be  allotted  to  either  of  the  parties 
for  equality  of  partition,  and  by  way  of  compensation  for 
the  amount,  if  any,  by  which  the  value  of  the  share  of 


CASES  IN  CHANCERY.  69 

either  of  them  in  the  slobs  on  the  south-east  side  of  Lough        1844. 
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how  much  of  the  slobs  in  Lough  Swilly,  or  of  the  moiety 
of  either  of  the  parties  therein,  should  be  allotted  to  the 
other  of  them,  for  equality  of  partition,  and  by  way  of 
compensation  for  the  amount,  if  any,  by  which  the  value 
of  the  shares  of  either  of  the  parties  in  the  slobs,  lying  on 
the  south  east  side  of  Lough  Foyle,  not  otherwise  compen- 
sated for,  should  exceed  the  value  of  the  share  of  the  other 
of  them  in  said  last  mentioned  slobs.  And  it  was  agreed 
and  declared,  that  the  part  of  the  slobs  in  Lough  Foyle, 
thereinbefore  agreed  to  become  and  be  the  property  of  Mr. 
DimsdcUcy  with  all  such  parts  and  shares  in  the  slobs  of 
Lough  Foyle  and  the  slobs  of  Lough  Swilly  which  should 
be  awarded  to  him  by  way  of  equality  of  partition  or  com- 
pensation, or  otherwise,  pursuant  to  this  agreement,  should 
be  accepted  by  him  in  lieu  and  full  satisfaction  of  all  his 
claims  and  demands  upon  or  against  Mr.  Robertson^  and  of 
all  his  rights,  claims,  estates,  and  interests  in  or  to  the  slobs 
in  Lough  Foyle ;  and  a  similar  provision  was  made  as  to  the 
parts  to  be  allotted  to  Mr.  Robertson.  The  deed  of  submis- 
sion then  authorized  any  two  of  the  arbitrators  for  the  time 
being,  to  make  an  award  as  to  the  custody  of  the  title- 
deeds  of  the  slobs ;  and  how  the  compensations,  to  be  made 
parsuant  to  the  Act,  should  be  borne  between  the  parties ; 
and  to  award  all  necessary  acts  to  be  done  by  the  parties : 
and  it  contained  covenants  by  the  parties  for  further  assu- 
rance ;  and  to  produce  all  deeds  and  documents  in  their  pos- 
session relating  to  the  matters  thereby  referred  :  and  every 
or  any  two  of  the  arbitrators  for  the  time  being,  were 
authorized  to  examine  upon  oath  all  pen»ons  produced  a$ 
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1844.       witnesses  by  either  of  the  parties;  and,  if  they  should^ 
think  proper,  to  examine  the  parties  themselves  upon  oath: 
and,  that  in  case  of  the  non-attendance  of  either  of  the  par- 
ties, or  his  counsel,  attorneys,  agents,  or  witnesses,  after  ten 
days'  previous  notice  in  writing  given  to  such  person,  noti- 
fying the  time  and  place  of  meeting,  to  proceed  in  the  mat- 
ter of  the  arbitration;  or  in  case  either  of  the  parties  should, 
in  the  opinion  of  any  two  of  the  arbitrators  for  the  time 
being,  without  sufficient  cause  or  excuse,  by  non-attendance 
or  non-production  of  witnesses,  or  otherwise  hinder,  delay, 
or  impede,  or  attempt  to  hinder,  delay,  or  impede,  the  arbi- 
trators for  the  time  being,  or  any  two  of  them,  in  the  busi- 
ness of  the  reference,  or  in  the  making  of  any  award  after 
such  ten  days'  notice,  then  and  in  any  such  case  it  should 
be  lawful  for  the  arbitrators  for  the  time  being,  or  any  two 
of  them,  to  proceed,  ex  parte^  in  the  reference.     And  also, 
that  any  two  of  the  arbitrators  for  the  time  being,  should 
or  might,  at  any  time  thereafter,  make  and  publish  such 
award,  order,  direction,  or  determination,  or,  from  time  to 
time,  make  or  publish  such  awards,  orders,  directions,  or 
determinations,  of  or  concerning  all  or  any  one  or  more 
of  the  several  matters  and  things  thereby  referred  and  sub- 
mitted, as  to  them  or  any  two  of  them,  the  said  arbitrators 
for  the  time  being,  should  seem  fit  or  proper :  provided  that 
the  last  of  such  awards,  orders,  directions  and  determi- 
nations, should  be  made  and  published  on  or  before  the  1st 
of  July,  1843,  or  before  such  other  later  or  other  time  as 
any  two  of  the  arbitrators  for  the  time  being,  should,  by 
writing,  appoint  for  that  purpose :  and  that  every  two  of  the 
arbitrators  for  the  time  being,  should  have  power,  from 
time  to  time,  by  writing,  to  enlarge  or  extend  the  time 
therein  mentioned  for  the  making  of  their  last  award,  order, 
direction,  or  determination,  as  to  them  respectively  should 
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seem  fit  or  proper,  and  that  whether  such  time  should  have        1844. 
prenously  expired  or  not.     And  it  was  agreed,  that  the 
senior  Master,  for  the  time  being,  of  the  Court  of  Queen's 
Bench,  at  Westminster,  should,  as  soon  as  conveniently 
mig^t  be,  afier  the  execution  thereof,  by  writing  under  his 
hand,  appoint  a  fit  and  proper  person  to  be  umpire  for  the 
purposes  after  mentioned :  and  also,  from  time  to  time, 
apon  each  racancy  in  the  office  of  umpire,  by  death,  resig- 
oation,  neglecting  or  declining  to  act,  or  otherwise,  in  like 
manner,  to  appoint  another  umpire :  and  it  was  agreed,  that 
if  no  two  of  the  arbitrators  for  the  time  being,  should  be 
able  to  agree  upon  or  make  any  award,  order,  or  determina- 
tion of  or  concerning  any  matter  or  thing  whatsoever,  which 
ought  to  be  or  might  be  awarded,  ordered,  or  determined 
by  any  two  of  the  arbitrators  for  the  time  being,  in  pur- 
soance  of  the  submission,  then  such  matter  or  thing  should 
or  might  be  awarded  or  ordered  by  the  umpire  for  the  time 
being:  and  it  was  agreed,  that  immediately  after  such 
disagreement  between  the  arbitrators  for  the  time  being, 
respecting  any  matter  or  thing  referred  to  them  by  virtue 
or  in  pursuance  of  the  deed  of  submission,  it  should  be  law- 
ful for  the  umpire  for  the  time  being,  forthwith  to  make 
and  publish  his  award  concerning  such  matter  and  thing  ; 
and  that  in  every  case  of  such  disagreement,  the  umpire 
for  the  time  being,  should  have  and   possess,  as   to   all 
and  every   the  matters  and  things  respecting  which  the 
arbitrators  for  the  time  being,  should  have  disagreed,  the 
same  powers  and  authorities  given  to  any  two  of  the  arbi- 
trators; and  that  in  every  such  case,  all  and  every  the 
agreements  and  provisions  therein  contained  respecting  the 
arbitrators  for  the  time  being,  and  every  two  of  them,  or 
respecting  their,  or  any  of  their  awards,  should  extend  and 
apply  to  the  umpire  for  the  time  being,  and  his  awards  and 
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Statement, 


acts.     It  was  then  provided,  that  the  costs  of  the  convey*- 
ances  should  be  borne  by  the  parties  entitled  to  the  lands 
conveyed ;  and  that  the  costs  and  expenses  incurred  pending 
the  arbitration^  in  embanking  and  reclaiming  the  slobs,  and 
the  costs  of  the  reference,  should  be  borne  by  the  parties 
equally.     And  it  was  agreed,  that  if  at  any  time  before  the 
several  powers,  authorities,  covenants,  and  provisions  therein 
expressed  or  contained,  were  fully  executed  and  performed, 
George  Smithy  or  any  person  who  should  be,  or  ought  to 
be,  appointed  arbitrator  by  Mr.  Dimsdalef  should  die,  or 
refuse,  or  become  incapable  to  act,  Mr.  Dimsdale  should, 
within  fourteen  days  after  such  death,  or  of  such  refusal  or 
incapacity  to  act,  by  writing,  appoint  some  other  fit  person 
to  be  arbitrator  in  the  place  or  stead  of  the  arbitrator  so 
dying,  or  refusing,   or  becoming  incapable:  and  if  Mr. 
Dimsdale  should  in  any  case  fail,  within  fourteen  days  after 
such  death,  refusal,  or  incapacity  to  act,  to  appoint  some  fit 
person  to  be  arbitrator,  then  the  third  arbitrator,  for  the  time 
being,  if  there  were  such,  or  if  there  were  no  such  arbitra- 
tor, then  the  umpire,  for  the  time  being,  should,  by  writing 
under  his  hand,  appoint  some  fit  person  to  be  arbitrator  in 
the  place  and  stead  of  any  such  arbitrator  so  dying,  or  re- 
fusing or  becoming  incapable  as  aforesaid :  and  a  similar 
provision  was  made  in  case  of  the  death,  refusal,  or  incapa- 
city of  the  arbitrator  appointed  by  Mr.  Robertson.     The 
parties  then  covenanted  that  they  would  abide  by  the  awards 
to  be  made  pursuant  to  the  submission  ;  and  that  neither  of 
them,  his  heirs,  executors,  administrators,  or  assigns,  should 
or  would  bring  or  prosecute  any  action  or  suit  at  law,  or  in 
Equity,  against  the  other  or  others  of  them,  touching  the 
matters  thereby  referred  or  submitted,  or  do  or  suffer  any 
act,  matter,  or  thing,  to  hinder  or  delay  the  arbitrators  for 
\\i9  time  being,  or  any  of  them,  or  the  umpire  for  the  time 
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being,  from,  in,  or  about  the  making  or  publishing  any        1944, 

awaid,  order,  direction,  or  determination,  by  virtue,  or  in    '       ^        ' 

D1M8DALB 
pursuance  of  the  submission.     And  Mr.  Robertson  cove-  v. 

naDted  that,  on  payment  of  the  sum  of  5260/.  by  Mr. 
Dimsdalcj  he  would  indemnify  him  against  all  costs  and  stattment. 
charges  which,  before  the  23rd  of  March,  1841,  had  been 
jmntly  incurred  by  the  parties  as  such  undertakers :  and  it 
was  provided  that  in  case  either  of  the  parties  should  fail 
or  neglect,  before  the  27th  of  July,  1846,  in  a  proper  and 
sufficient  manner,  and  in  pursuance  of  and  according  to  the 
provisions  of  the  Act  of  Parliament,  to  embank,  drdn,  and 
improve  the  whole  or  any  part  of  the  slobs  in  Lough  Foyle, 
80  agreed  to  become  and  be  his  property  as  aforesaid,  or 
which  should  be  allotted  to  him  in  pursuance  of  this  sub- 
misaion,  then  it  should  be  lawful  for  the  other  of  them  to 
embank,  drain,  and  improve  any  part  of  the  slobs  which 
either  of  them  should  have  so  failed  or  neglected  to  em- 
bank, drain,  or  improve ;  and  such  parts  of  the  slobs  of 
Lough  Foyle  should  become  and  be  the  property  of  the 
party  so  embanking,  draining,  and  improving  them,discharged 
of  all  the  claims,  estates,  rights,  and  demands  of  the  other 
of  them:  and  it  was  provided  that  the  submission  might  be 
made  a  rule  of  the  superior  Courts  of  Westminster  and 
Dublin  respectively.  This  submission  was  afterwards  made 
a  rule  of  the  Courts  of  Queen's  Bench  at  Dublin  and  West- 
minster respectively. 

Upon  the  execution  of  the  deed  of  submission,  Mr. 
Dimsdale  executed  his  warrant  of  attorney,  authorizing 
judgment  to  be  entered  against  him  for  the  sum  of 
5250/.;  and  by  indenture  of  mortgage  of  the  21st  of 
June,  1841,  be  granted  and  released  to  Mr.  Robertson 
his  undivided  moiety  of  the  slobs  in  Lough  Swilly,  sub- 
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ject  to  redemption,  upon  payment  of  the  sum  of  5250/.  and 
interest. 

By  another  indenture  of  the  21st  of  June,  1841,  made 
between  the  same  parties,  after  reciting,  amongst  other  mat- 
ters, that  the  parties  had  agreed  to  make  partition  of  the 
waste  lands,  mud  banks,  and  slobs,  on  the  south-east  side 
of  Lough  Foyle,  and  that  the  partition  to  be  thereby  made 
should  be  good  and  valid,  notwithstanding  any  inequality 
whatsoever  in  the  value  of  the  several  shares  of  the  said 
waste  lands,  mud  banks,  and  slobs,  thereby  assigned  to 
them  respectively ;  and  that  James  Walker,  civil  engineer, 
had  been  appointed,  as  well  by  the  Lords  of  the  Admiralty 
as  by  the  parties,  to  be  engineer  for  the  purpose  of  ascer- 
taining the  lines  of  the  proposed  embankments  in  Lough 
Foyle;  and  that  it  had  been  agreed  that  any  dispute  which 
should,  at  any  time  thereafter,  arise  between  the  parties 
thereto,  relating  to  the  proposed  embankments,  or  to  any 
act,  work,  matter,  or  thing,  which  might  injure,  or  be  likely 
to  injure,  the  then  present  navigable  channel  of  Lough 
Foyle,  or  the  making  or  erecting  any  work  below  high 
water  mark  at  spring  tides,  without  the  assent  of  the  Lords 
of  the  Admiralty  first  obtained,  contrary  to  the  provisions 
of  the  Act,  should  be  referred  to  the  arbitration  of  James 
Walker :  It  was  witnessed,  that  Mr.  Robertson  assigned  and 
released  to  Mr.  Dimsdale  that  part  of  the  waste  lands, 
mud  banks,  and  slobs  in  Lough  Foyle,  lying  to  the  south- 
west of  the  Ballykelly  canal,  and  on  the  south-east  side  of 
Lough  Foyle,  more  particularly  delineated  on  the  map  an- 
nexed thereto ;  subject,  according  to  the  provisions  of  the 
Act,  and  to  the  several  compensations  to  which  the  same 
were  subject  by  the  Act,  and  to  one  moiety  of  the  rents, 
fines,  and  fees,  payable  pursuant  to  the  agreement  of  the 
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2 1  si  of  May,   1838  :  and  Mr.  Dimsdale  declared  that  he       1844. 

accepted  the  same  in  lieu  of  all  his  shares,  estates,  and    "T     *       " 

rights  in  or  to  the  slobs  on  the  south  side  of  Lough  Foyle  ^' 

o  i^         Robertson. 

and  in  satisfaction  of  all  his  rights,  claims,  and  estates  to 
the  slobs  on  the  south  east  side  of  Lough  Foyle ;  without 
pnjudice,  however  to  such  shares  of  the  slobs  in  Lough 
Swilly  which,  by  virtue  of  any  agreement  already  made  be- 
tween the  parties,  should  be  awarded  or  allotted  to  him 
by  way  of  eompensation,  or  for  inequality  in  value  of  the 
slobs  thereby  assigned  to  him :  and  Mr.  Dimsdale  cove- 
nanted to  expend  10,000/.  before  the  31st  of  October,  1841, 
in  embanking  and  draining  the  slobs  assigned  to  him ;  and 
that  he  would,  before  the  27th  of  July,  1846,  effectually  em- 
bank and  drain  said  slobs:  and  Mr.  Dimsdale^  in  like 
manner,  assigned  and  released  to  Mr.  Robertson  that  part 
of  the  slobs  in  Lough  Foyle,  lying  to  the  north-east  of  the 
Ballykelly  canal,  and  on  the  south-east  side  of  Lough 
Foyle,  more  particularly  delineated  on  the  map  annexed 
thereto ;  and  provisions  were  contained  in  the  deed,  with 
respect  to  the  premises  assigned  to  Mr.  Robertson^  similar 
to  those  inserted  therein  with  respect  to  the  premises 
assigned  to  Mr.  DimsdtUe. 


When  the  last  mentioned  deed  was  executed,  the  rela- 
tive proportion  which  the  several  parts,  so  partitioned, 
bore  to  each  other  had  not  been  ascertained:  but  after- 
wards Mr.  Walker^  the  engineer  appointed  by  the  Lords 
of  the  Admiralty,  and  by  the  parties,  ascertained  the 
boundary  line  within  which  the  embankment  and  reclama- 
tion of  the  slobs  of  Lough  Foyle  should  be  made  ;  which 
line  differed  materially  from  the  line  described  on  the  map 
annexed  to  the  deed  of  the  21st  of  June,  1841,  and  cut  off 
much  more  from  the  part  allotted  to  Mr.  Dimsdale  than 
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1844.       from  that  allotted  to  Mr.  Robertson :  and  the  result  of  Mr. 
^       '        '    Walker's  survey  was,  that  about  1 0,250  acres  were  contained 
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7780  acres  only  in  that  portion  allotted  to  Mr.  Dimsdale. 

Statement, 

On  the  29th  of  November,  1 84 1,  Mr.  Dimsdale  filed 
his  original  bill  against  Mr.  Robertson^  and  amended  the 
same  on  the  1st  of  November,  1842,  charging,  that  the 
slobs  on  the  north-east  side  of  Lough  Foyle,  and  the  slobs 
in  Lough  Swilly,  would  be  an  insufficient  fund  for  making 
compensation  to  him  for  the  inequality  in  the  partition  of 
the  slobs  on  the  south-east  side  of  Lough  Foyle,  and  for 
the  annual  sum  of  700/. ;  and  that  it  would  be  impossible 
for  the  arbitrators  to  do  him  justice  in  consequence  of  their 
confined  powers  under  the  deed  of  submission :  and  further 
stating,  as  the  facts  were,  that  Mr.  Smith  having  declined  to 
act,  Mr.  Dimsdale  had  nominated  J(Wob  Owen,  Esq.,  the 
Government  engineer  in  Ireland,  as  his  arbitrator  in  his 
place ;  and  that  in  reply  to  a  letter  from  the  plaintiff,  dated 
the  Ist  of  October,  1842,  Mr.  Tite  sdidhe  would  be  happy 
to  meet  Mr.  O  wen  in  London  on  the  subject  of  the  arbi- 
tration:  that  on  the  8th  of  October,  1842,  Mr.  Owen 
wrote  to  Mr.  Tite,  requesting  him  to  nominate  a  third 
person  as  arbitrator,  that  being  the  first  step  to  be  taken 
under  the  deed  of  submission ;  in  reply  to  which  Mr.  Tite, 
by  letter  of  the  24th  of  October,  stated  that  he  would  have 
great  pleasure  in  meeting  him  on  the  matter  of  the  arbitra- 
tion, it  being  distinctly  provided  for  that  the  arbitration 
was  to  continue,  as  it  commenced,  a  London  one;  and  pro- 
posing that  the  consideration  of  the  relative  values  of  the 
allotments  of  the  Foyle  should  be  postponed  until  the  then 
next  summer ;  and  suggested  a  Mr.  U.  as  the  person  to  be 
appointed  third  arbitrator:  and  that  on  the  26th  of  October, 
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1842,  the  plaintiff  was  arrested  at  the  suit  of  the  defendant,        1844. 
OD  foot  of  the  judgment  entered  pursuant  to  the  warrant  of  '        *     ^ 

DOCSDALB 

attorney^  and  was  then  a  prisoner  confined  for  debt :  and  the  v. 

bill  prayed  for  a  reference  to  report  the  sum  due  to  the  plaintiff        

on  foot  of  the  annual  sum  of  700/. ;  and  whether  the  whole, 
or  any  part,  and  if  any,  then  how  much,  or  what  part 
thereof,  should  cease  to  be  paid  and  payable ;  and  from 
what  time ;  and  to  report  what  quantity  of  the  slobs  in 
Lough  Swilly  should  be  allotted  to  the  plaintiff  in  satisfac- 
tion of  his  claim  in  respect  of  the  annual  sum  of  700/. :  and 
for  an  account  of  the  difference  in  value  between  the  several 
shares  of  the  plaintiff  and  defendant,  taking  into  account  the 
difference  of  soils  and  lands,  the  facilities  for  reclaiming 
them  respectiveTy,  and  the  compensations  to  be  made  there- 
oat  :  and  that  if  the  defendant's  share,  under  the  deed  of 
partition,  exceeded  the  plaintiff's  share  thereunder,  that  the 
Master  should  report  what,  in  money,  was  the  amount  of 
such  excess;  and  should,  in  such  case,  take  an  account  of 
the  value  of  the  defendant's  interest  in  the  Swilly,  and  the 
lands  on  the  north-east  side  of  the  Foyle  ;  and  if  the  same 
should  be  more  than  sufficient  to  make  up  the  deficiency  in 
the  plaintiff's  share  of  the  Foyle,  under  the  deed  of  parti- 
tion, that  a  sufficiency  thereof  should  be  allotted  to  him  as 
compensation  for  such  deficiency  ;  and  that  a  commission  of 
partition  should  issue  for  the  purpose :  and  in  case  the  de- 
fendant's interest  in  the  Swilly,  and  the  lands  on  the  north- 
east of  the  Foyle,  were  insufficient  to  make  up  such  defici- 
ency, that  the  defendant  might  be  decreed  to  make  up  the 
deficiency  out  of  his  share  of  the  Foyle  slobs,  under  the 
deed  of  partition,  without  prejudice  and  regard  being  had 
toany  contracts  bon&Jide  entered  into  by  the  defendant  in 
respect  of  his  share,  before  the  filing  of  the  original  bill ;  or 
otherwise  to  pay  the  plaintiff  in  money  the  deficiency  so 
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'        "*       ^  creed  to  be  made  up  out  of  the  defendants  lands  in  the 
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V.  Foyle,  under  the  deed  of  partition,  then,  that  a  commission 

Robertson.  ,  ,        i      n  •          /.       i 

of  partition  should  issue  for  the  purpose. 


Statement, 


After  the  filing  of  the  amended  bill  of  the  Ist  of  Novem- 
ber, 1842,  Mr.  Dimsdalej  by  memorandum  of  the  27th  of 
July,  1843,  agreed  to  assign  and  convey  his  entire  in- 
terest in  the  slobs,  situate  on  the  south-east  side  of 
Lough  Foyle,  to  Samuel  Fleming^  in  consideration  of  the 
sum  of  14,500/.,  and  for  other  considerations  therein  men-» 
tioned.  In  July  and  August,  1843,  a  correspondence  took 
place  between  the  solicitors  of  the  parties,  touching  a  re* 
newal  of  the  submission  to  arbitration  :  Mr.  Robertson  in- 
sisting that  the  arbitration  should  continue,  as  it  had  com- 
menced, a  London  one;  Mr.  Dimsdale  objecting  to  an 
arbitration  in  England,  but  offering  to  refer  the  questions 
in  the  Chancery  suit  in  Ireland  to  arbitration  in  the  coun- 
try where  the  suit  was  instituted,  and  the  property  was 
situate ;  and  each  party  accused  the  odier  of  delay  in  pro- 
ceeding with  the  arbitration.  Not  having  come  to  any 
arrangement  on  the  subject,  the  solicitors  of  Mr.  RoberU 
tfon,  on  the  5th  of  October,  1843,  served  Mr.  Dimsdale 
with  a  notice,  requiring  him  to  appoint  an  arbitrator  in  the 
place  of  Mr.  Smith;  and  apprising  him,  that  if  he  did  not 
do  so  within  the  time  limited  by  the  deed  of  submission, 
they  would  take  the  necessary  steps  for  appointing  one  on 
his  behalf*  To  this  Mr.  Dimsdal^s  solicitor  replied,  on 
the  14th  of  October,  1843,  insisting  that  it  was  impossible, 
except  by  mutual  consent,  to  carry  out  the  arbitration,  as 
the  time  limited  by  the  deed  of  submission  had  expired 
without  any  meeting  of  the  arbitrators  thereunder  having 
taken  place ;  and  stating  that  Mr.  Dimsdale  never  would 
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consent  to  give  vitality  to  that  expired  deed,  but  would       1844. 

proceed  with  his  suit ;  and  cautioning  them  against  nam-     ^ 

ing  an  arbitrator  on  behalf  of  Mr.  Dimsdale.    Notwith-  _      «»• 

Robertson. 

Standing  this  reply,  the  defendant  proceeded  in  the  matter 
of  the  arbitration  ;  and,  on  the  13th  of  November,  1843, 
the  senior  Master  of  the  Queen's  Bench,  Westminster, 
appointed  Richard  Chamochy  to  be  umpire  for  the  pur- 
poses in  the  deed  of  submission  mentioned ;  and,  on  the 
24th  of  November,  1843,  the  umpire  appointed  Bryan 
Donkin  to  be  arbitrator  in  the  place  of  George  Smith  and 
Jacob  Owen;  and  on  the  llth  of  December,  1843,  William 
Tite  and  Bryan  Donkin  appointed  W.  C.  Mylin  to  be  the 
third  arbitrator  for  the  purposes  in  the  deed  of  submission 
mentioned.  On  the  same  day,  the  three  arbitrators  ex- 
tended the  time  for  making  their  last  award  to  the 
31st  of  January,  1845.  An  order  for  extending  the  time, 
made  by  Burton^  J.  in  Chamber,  was,  by  order  of  the 
Court  of  Queen's  Bench,  Ireland,  of  the  8th  of  May, 
1844,  made  on  the  application  of  Mr.  Dimsdale^  discharged 
without  costs  :  and  a  similar  order,  made  in  Chamber  by 
Mr.  Justice  Williams^  was,  on  the  24th  of  May,  1844,  dis- 
charged by  consent,  by  the  Court  of  Queen's  Bench,  West- 
minster. 

The  several  matters  which  occurred  subsequently  to  the 
amended  bill  of  1842,  were  brought  before  the  Court  by 
amendment  of  that  bill,  and  by  the  answer  thereto.  The 
plaintiff  charged   that  the  time  limited   for  making  the 
award  had  expired  without  the  arbitrators  having  ever  met, 
or  taken  any  steps  therein  :  and  the  defendant,  by  his  an- 
swer, relied  on  the  provisions  in  the  deed  of  submission  ; 
insisting  that  the  arbitration  was  still  pending,  and  that  the 
plaintiff  was  bound  to  pursue  the  remedy  given  him  by  the 
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deed  of  submission^  and  that  he  could  not  resort  to  a  Court 
of  Equity  for  the  relief  sought  by  the  prayer  of  his  bill. 

The  plaintiff  at  the  bar  offered  to  pay  the  6250/.  to  the 
plaintiff. 

Mr.  Brooke^  Mr.  Butt^  and  Mr.  Armstrong,  for  the 
plaintiff,  cited  and  relied  on  Gregory  v.  Michell  (a) ; 
Gourlayy.  The  DukeofSomerset{b);  and Streel  y.Rigby{r): 
and  distinguished  Cooth  v.  Jack8on{d),  Milnes  r.  Gery{e)j 
and  BlundeU  v.  Brettargh{/),  on  the  ground  that  the 
agreement  contained  in  the  present  deed  of  submission  had 
been,  in  part,  performed. 

Mr.  Moore,  and  Mr.  Wright,  for  the  defendant. 


Judgment,       ThB  LoRD  CHANCELLOR  : — 

Dimsdale  having  acquired  certain  interests  in  the  slobs 
of  Lough  Foyle  and  Lough  Swilly,  in  October,  1837,  en* 
tered  into  a  conditional  agreement  for  sale  of  three-fourths 
of  his  interest  to  Robertson.  Robertson  was  to  provide 
funds  for  obtaining  an  Act  of  Parliament  to  enable  the  par- 
ties to  reclaim  and  drain  the  slobs;  but  all  such  payments  were 
to  be  the  first  charge  upon  all  the  reclaimed  lands  and  the 
profits  of  the  undertaking.  Dimsdale  was  to  be  entitled  to 
receive  from  Robertson  700/.  annually  for  management; 
but  the  same  was  to  be  deducted  by  him  out  of  the  profits 
of  the  undertaking  in  the  same  manner  as  other  advances. 
An  Act  of  Parliament  was  obtained  in  1838  for  draining 
and  embanking  the  lands.  Dimsdale  and  Robertson  after- 
wards agreed  to  divide  the  property  between  them  equally; 


(a)  18  Ves.  328. 
{h)  19  Ves.  429. 
(c)  6  Ves.  815. 


(rf)  6  Vea.  34. 
(0  14  Vea.  400. 
(/)  17  Ves.  232. 
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and  they  acquired  the  shares  of  certain  other  persons  who 
bad  been  named  in  the  Act  of  Parliament  as  undertakers 
with  them. 

By  deed  of  November,  1840,  the  fee  in  the  Lough 
Swilly  slobs  was  conveyed,  as  to  one  moiety,  to  uses  to  bar 
down  in  &vour  of  Dimsdale;  and  as  to  the  other  moiety, 
io  like  manner,  in  favour  of  Robertson :  and  the  leasehold 
interest  in  Lough  Foyle  slobs  was  assigned  to  Dimsdale 
and  Robertson^  in  equal  shares,  as  tenants  in  common. 
These  arrangements,  of  course,  superseded  the  agreement 
of  1837,  as  to  proportions ;  and  materially  affected  the 
ttipnlation  to  allow  Dimsdale  700/.  a  year  for  management; 
for  as  the  parties  became  entitled  to  the  property  equally, 
and  that  advance  was  made  to  be  a  charge  on  all  the  pro- 
perty, the  only  advantage  Dimsdale  could  obtain,  if  he 
were  entitled  still  to  manage,  was  the  advance  of  the  money 
in  the  first  instance,  as,  in  the  result,  the  whole  was  to  be 
a  charge  on  all  the  property  ;  and  the  agreement  of  1837 
provided  that  all  advances  by  Robertson  should  carrj^  in- 
terest. 
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Dimsdale 

v. 

ROBEBTSON. 


Judgment, 


In  this  State  of  circumstances  the  deed  of  the  18th  of 
June,  1841,  was  executed ;  which,  stating  the  Act  of  Par- 
liament, and  the  deeds  which  had  been  executed — but  not 
noticing  the  agreement  of  1837 — stated,  that  Robertson 
had  advanced  and  incurred  payments,  costs,  &c.,  to  the 
amount  of  upwards  of  16,500/.,  and  that  Dimsdale  had 
secured  5250/.,  being  a  moiety  of  10,000  guineas,  part  of 
that  sum,  to  Robertson,  by  promissory  notes  and  judgments 
in  England  and  Ireland,  and  (as  appears  by  the  answer)  by 
a  mortgage,  payable  on  the  18th  of  September,  1841,  with 
interest.     The  deed  then  recited  a  claim  by  Dimsdale,  by 
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virtue  of  an  agreement  between  the  parties  (still  avoiding 
any  direct  reference  to  the  agreement  of  1837),  to  the  an- 
nual sum  of  700/.  for  management ;  and  that  all  differences 
between  the  parties,  except  those  agreed  to  be  referred,  had 
been  settled ;  and  that  Dimsdale  had  named  Mr.  Snutk, 
of  London,  his  arbitrator ;  and  Robertson  had  named  Mr. 
Tite^  of  the  same  place,  his  arbitrator.  The  deed  then 
provided  for  the  allotment  to  Dimsdale  and  Robertson  ct 
portions  of  Lough  Foyle  slobs,  to  be  held  in  severalty. 
The  evidence  shows  that  the  choice  was  given  to  Dimsdale^ 
who  selected  his  lot. 


The  deed  then  proceeded  to  give  powers  and  directions 
to  the  arbitrators.  The  arbitrators  were,  as  soon  as  con- 
veniently might  be,  and  before  they  proceeded  with  the  refe* 
rence,  to  appoint  a  third  arbitrator ;  and  the  three  for  the 
time  being,  or  any  two  of  them,  were  to  make  awards  from 
time  to  time.  First :  any  two  of  them  for  the  time  being, 
should,  as  soon  as  conveniently  might  be,  award  whether 
the  whole  or  any  part  of  the  annual  sum  of  700/.  should 
cease  to  be  payable;  and  award  how  much  (if  any)  of  the 
Lough  Swilly  slobs  should  be  given  to  Dimsdale  in  satis- 
faction of  his  claims  to  that  sum.  Secondly  :  any  two  of 
the  arbitrators  were  to  value  the  allotments  of  Lough 
Foyle ;  they  were  to  be  at  liberty  to  receive  evidence  of 
value:  and  they  were  to  provide  for  equality  of  par- 
tition out  of  the  other  lands  not  held  in  severalty;  and 
each  party  agreed  that  his  allotment  in  severalty,  and 
the  allotment  to  be  made  for  equality  of  partition,  should 
be  accepted  in  full  satisfaction  of  all  his  claims  to  Lough 
Foyle  slobs.  The  arbitrators  were  to  determine  as  to  the 
custody  of  the  title  deeds ;  the  proportions  of  compensation 
payable  by  each  party,  under  the  Act — a  most  important 
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virtue  of  an  agreement  between  the  parties  (still  avoiding 
any  direct  reference  to  the  agreement  of  1837),  to  the  an- 
nual sum  of  700/.  for  management ;  and  that  all  differences 
between  the  parties,  except  those  agreed  to  be  referred,  had 
been  settled ;  and  that  Dimsdale  had  named  Mr.  Smith, 
of  London,  his  arbitrator ;  and  Robertson  had  named  Mr. 
TitCj  of  the  same  place,  his  arbitrator.  The  deed  then 
provided  for  the  allotment  to  Dimsdale  and  Robertson  of 
portions  of  Lough  Foyle  slobs,  to  be  held  in  severalty. 
The  evidence  shows  that  the  choice  was  given  to  Dimsdale^ 
who  selected  his  lot. 

The  deed  then  proceeded  to  give  powers  and  directions 
to  the  arbitrators.  The  arbitrators  were,  as  soon  as  con- 
veniently might  be,  and  before  they  proceeded  with  the  refe- 
rence, to  appoint  a  third  arbitrator ;  and  the  three  for  the 
time  being,  or  any  two  of  them^  were  to  make  awards  from 
time  to  time.  First :  any  two  of  them  for  the  time  being, 
should,  as  soon  as  conveniently  might  be,  award  whether 
the  whole  or  any  part  of  the  annual  sum  of  700/.  should 
cease  to  be  payable;  and  award  how  much  (if  any)  of  the 
Lough  Swilly  slobs  should  be  given  to  Dimsdale  in  satis- 
faction of  his  claims  to  that  sum.  Secondly  :  any  two  of 
the  arbitrators  were  to  value  the  allotments  of  Lough 
Foyle ;  they  were  to  be  at  liberty  to  receive  evidence  of 
value:  and  they  were  to  provide  for  equality  of  par- 
tition out  of  the  other  lands  not  held  in  severalty;  and 
each  party  agreed  that  his  allotment  in  severalty,  and 
the  allotment  to  be  made  for  equality  of  partition,  should 
be  accepted  in  full  satisfaction  of  all  his  claims  to  Lough 
Foyle  slobs.  The  arbitrators  were  to  determine  as  to  the 
custody  of  the  title  deeds ;  the  proportions  of  compensation 
payable  by  each  party,  under  the  Act — a  most  important 
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provision;  and  what  deeds,  releases,  instruments,  and  acts        1844. 
were  to  be  executed  and  performed  by  the  parties.    Power     dimsdalk 
was  given  to  them  to  examine  witnesses  on  oath,  and  also    robebtson. 
the  parties.    It  is  then  provided,  that  the  arbitrators  for  the     j^Z^^ 
time  being,  shall,  at  any  time  thereafter,  make  such  award, 
or,  from  time  to  time,  make  such  awards  as  they  shall  think 
proper ;  with  a  proviso,  that  the  last  of  such  awards  shall 
be  made  on  or  before  the  1st  of  July,   1843,  or  such  other 
or  later  time  as  any  two  of  the  arbitrators  for  the  time 
bdog,  shall  appoint :  and  every  two  of  the  arbitrators  for 
Uie  time  being,  shall  have  power,  from  time  to  time,  to  en- 
large or  extend  the  time  as  they  shall  think  proper ;  and 
that  whether  such  time  shall  have  previously  expired  or 
not.     Power  is  then  given  to  the  senior  Master  of  the 
Queen's  Bench  in  England  to  appoint  an  umpire,  and  to 
fill  up  the  appointment ;  and  he  is  to  act  when  no  two  of 
the  arbitrators  can  agpree.     This  is  followed  by  a  proviso, 
that,  at  any  time  before  the  powers,  authorities,  covenants, 
agreements,  and  provisions  therein  contained,  shall  have 
been  fully  executed  and  performed,  each  party  will,  in  case 
his  arbitrator  for  the  time  being  shall  die,  or  refuse,  &e., 
to  act,   appoint  another   arbitrator  within  fourteen  days ; 
and,  in  case  of  neglect,  the  third  arbitrator,  or,  if  none, 
the  umpire,  shall  make  the  appointment.  Neither  party  was 
to  bring  or  prosecute  any  action  at  law,  or  suit  in  equity 
against  the  other,  touching  the  matters  thereby  referred,  or 
doany  act  to  delay  the  arbitrators,  or  bring  any  action  against 
them.   Robertson  covenants  to  indemnify  Ditnsdale,  upon 
payment  of  the  5250/.,  against  all  expenses  covered  by  the 
uccount.   If  either  party  fail  to  reclaim  his  allotment  before 
the  27th  of  July,  1846,  the  other  party  may  reclaim  it  and 
acquire  the  ownership  of  if.     Finally,  the  reference  may  be 
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made  a  rule  of  the  Court  of  Queen*s  Bench  of  England  and 
Ireland. 

On  the  21st  of  June,  1821,  by  a  regular  deed  of  partition, 
the  allotments  of  Lough  Foyle  slobs  were  vested  in  DifM- 
dale  and  Robertson^  in  severalty.  The  deed  recites  that 
the  partition  was  to  be  valid,  notwithstanding  any  inequa- 
lity whatever  in  value ;  and  this  is  regularly  provided  for 
by  the  deed.  Mr.  Walker^  the  engineer,  acting  for  the 
Admiralty  under  the  provision  in  section  95  of  the  Act,  in 
striking  the  line  of  embankment,  cut  off  several  thousands  of 
acres  from  the  allotments  in  severalty  of  Lough  Foyle 
slobs ;  but  DimsdcUe's  allotment  was  lessened  in  quantity 
upwards  of  2000  acres  beyond  the  loss  sustained  by  Robert- 
son^ and  several  hundred  acres  were  cut  off  the  portions 
provided  for  equality  of  partition.  Dimsdale  did  not  pay 
the  6250/. 


Under  these  circumstances,  Dimsdale  filed  the  present 
bill,  for  a  reference  as  to  the  TOO/,  per  annum ;  and  as  to 
the  present  value  of  the  several  allotments,  and  for  a  parti- 
tion of  Lough  Swilly  slobs,  and  of  the  other  part  of  Lough 
Foyle  slobs:  and  if  the  unallotted  portion  of  the  latter 
and  Lough  Swilly  shall  be  insufficient  for  owelty  of  parti- 
tion, then,  that  Robertson  may  make  good  the  deficiency 
out  of  his  allotment  of  the  Foyle,  or  by  payment  in  money. 
The  plaintiff  did  not  offer  to  pay  the  5250/. ;  but,  after 
some  contest  at  the  bar,  he  offered,  by  his  counsel,  to  pay 
that  sum  at  once  to  the  defendant. 


The  main  ground  for  equitable  relief,  beyond  the  agree- 
ment of  1841,  is  the  loss  sustained  by  the  plaintiff,  by  the 
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line  struck  by  Mr.  Walker ^  although  the  defendant  does        1844. 
not  admit  that  the  plaintiff's  lot  is,  even  now,  of  less  value  '"""^     **       ' 

DlHSDAUB 

than  his  own.     But  I  assume  that  the  plaintiff's  allegation  v. 

would  prove  to  be  correct ;  yet  I  think  that  he  has  no  such        

equity  as  he  claims.  For  section  95  of  the  Act  expressly  "*^5^"  • 
provided  that  no  work  should  be  made  below  the  ordinary 
hif^h-water  mark  at  spring  tides  without  the  assent  of  the 
Admiralty;  and  the  deed  of  partition  recited  that  Mr. 
Walker  had  been  appointed,  as  well  by  the  Admiralty  as 
by  the  parties,  to  be  engineer,  for  the  purpose  of  determin- 
iog  the  lines  of  the  proposed  embankment  of  Lough  Foyle ; 
and  he  was  to  determine  any  dispute  between  the  parties 
relating  to  the  lines,  or  any  dispute  as  to  the  erecting  any 
woik  below  the  high-water  mark  at  spring  tides  without 
tlie  assent  of  the  Admiralty.  The  parties,  therefore,  were 
fully  aware  of  their  rights  and  liabilities;  and  with  that 
knowledge  they  allotted  Lough  Foyle  between  themselvesf 
with  a  provision  for  owelty  of  partition  out  of  the  unal- 
lotted lands,  making  the  partition  absolutely  binding.  I 
think  that  they  are  not  now  at  liberty  to  disturb  that 
arrangement,  and  that  they  must  rest  content  with  the  ac- 
tual fund  provided  for  equality  of  partition.  The  equity, 
if  it  exist,  is  mutual.  If  I  made  a  decree,  I  should  be  bound 
to  provide  relief  for  the  defendant  or  the  plaintiff,  which- 
ever should  prove  to  be  right  in  the  allegation  as  to  value. 
But  the  plaintiff  has  sold  his  allotment  in  the  Foyle  to  a 
third  person  who  is  not  a  party  to  the  cause;  and,  although 
that  sale  was  made  pending  the  suit,  yet  the  Court  would 
not,  at  the  prayer  of  the  plaintiff,  who  is  in  prison  for  debt, 
proceed  to  bind  the  purchaser  from  him  in  his  absence.  It 
appears  to  me,  however,  that  the  parties  have,  by  contract, 
Restricted  their  demands  for  owelty  of  partition  to  the  pro- 
perties not  the  subject  of  the  partition ;  and  the  arbitrators 
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1844.  can>  under  the  deed,  give  to  the  plaintiff  all  that  he  is  en- 
titled tOy  even  if  his  allegation  of  value  be  correct ;  nor 
does  it  appear  that  there  is  not  suflScient  property  to  answer 
any  demand  which  the  plaintiff  can  establish. 


DiMSDALB 
V. 

Robertson. 
Judgment, 


The  partition  prayed  of  the  remainder  of  Lough  Foy le  and 
of  Lough  Swilly  seems  rather  to  be  with  reference  to  the 
allotment  for  equality  of  partition.  After  the  execution  of 
the  deed  of  arrangement  of  1841,  by  which  part  of  Lough 
Foyle  alone  was  to  be  allotted,  I  do  not  think  that  the 
plaintiff  is  entitled  to  demand  a  partition  of  the  remaining 
lands,  in  regard  to  which  the  partnership  still  subsists; 
but  it  must  remain  as  a  subject  to  be  drained  and  embanked 
by  the  parties  in  common,  subject  to  the  directions  of  the 
Act,  and  of  the  deed  of  arrangement.  Still  the  plaintiff 
would  be  entitled  to  the  other  relief  prayed,  viz.,  an  ac- 
count of  the  value  of  the  allotments  and  a  satisfaction  out 
of  the  other  properties,  and  an  account  of  what  is  due  for 
management,  unless  that  right  is  prevented  by  the  provi- 
sions of  the  deed  of  arrangement. 

To  the  objection  that  the  plaintiff  had  not  performed 
his  own  part  of  the  arrangement,  either  as  to  the  money  or 
management,  it  was  said  that  he  had  been  prevented  by 
the  conduct  of  the  defendant,  who  had  pursued  him  into 
many  counties,  and  who  ultimately  arrested  him,  and  threw 
him  into  prison,  where  he  now  lies.  But  this  is  not  a 
sufficient  answer.  The  arrest  was  justified  by  the  neglect 
of  the  plaintiff  to  pay  the  5250/,  He  gave  security  to  pay 
it  in  four  months,  and  undertook  to  lay  out  10,000/.  more 
in  a  short  time.  He  gave  judgment  in  both  countries,  so 
that  he  assumed  to  be  solvent,  and  gave,  by  contract,  a 
ready  relief  against  himself;  and  he  cannot  relieve  himself 
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from  the  performaDce  of  his  other  obligations,  because  he        1844. 
has  Dot  performed  that  for  payment  of  the  money. 


It  was  then  objected  that  the  plaintiff  could  not  sustain  the 
bill,  as  by  the  deed  of  arrangement  the  matters  in  question 
were  agreed  to  be  referred  to  arbitration ;  and  the  time, 
which  had  been  enlarged,  had  not  expired.  In  answer  to 
tbis  objection,  it  was  insisted  (1)  that  the  time  for  making 
an  award  had  passed,  and  had  not  been  properly  ex- 
tended ;  (2)  but  that  if  the  time  were  still  open,  an  agree* 
meat  to  refer  to  arbitration  could  not  be  made  a  defence 
against  a  right  to  sue.  It  was  not  denied  by  the  defendant 
tbt  the  suit  could  be  maintained,  if  the  power  of  the  arbi- 
txitors  had  ceased.  This  is  a  legal  question,  depending 
upon  the  construction  of  the  deed  of  arrangement,  the  par- 
ticulars of  which  I  have  already  adverted  to ;  and  I  under- 
UkAl  the  task  of  dedding  upon  it  at  the  request  of  both 
parties,  without  which  I  should  have  directed  a  case  to  a 
Court  of  Law.  The  facts  are,  that  at  the  time,  viz.,  the 
1st  of  July,  1843,  when  the  last  award  was  to  be  made, 
unless  the  time  was  enlarged,  there  was  no  person  to  act  in 
the  arbitration  but  the  arbitrator  of  the  defendant.  The 
defendant  has  never  been  in  default.  After  that  day,  an 
umpire  was  appointed ;  and  he  appointed  an  arbitrator  for 
DimscUilef  under  the  power  in  the  deed ;  and  these  two  ar- 
bitrators appointed  a  third  arbitrator,  and  all  three  enlarged 
the  time.  The  deed  expressly  authorizes  the  time  to  be  en- 
larged after  the  1st  July,  1843,  if  the  arbitrators  think 
proper. 

The  plaintiff  insisted  that  the  time  could  not  be  enlarged, 
as  there  were  not  two  arbitrators  in  existence,  nor  an  um- 
pire named,  on  the  1st  of  July,  1843  ;  and  that  even  if  the 
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1844.       time  could,  under  those  circumstances,  be  enlarged,  it  could 
only  be  where  there  had  been  some  previous  award. 

The  point  is  not  without  diflSculty.     I  have  fully  con- 
sidered it,  and  I  think  that  the  time  has  been  duly  enlarged. 
There  are  no  express  words  to  exclude  the  appointmeDtB 
which  were  made ;  and  if  the  umpire  and  arbitrators  were 
duly  appointed,  the  time  was,  I  think,  duly  enlarged.   The 
deed  gives  various  powers  to  the  arbitrators,  which  would 
require  time  for  their  performance ;  and  they  are  empow- 
ered at  any  time,  or  from  time  to  time,  to  make  one  award 
or  several  awards ;  and  then  it  is  provided  that  the  last  of 
such  awards  shall  be  on  or  before  the  Ist  of  July,  1843,  or 
before  such  other  time  as  any  two  arbitrators  ''for  the 
time  being,"  shall  appoint ;  and  every  two  ''  for  the  time 
being,"  have  power,  from  time  to  time,  to  enlarge  the  time, 
whether  such  time  shall  have  expired  or  not.    Now,  as  the 
time  may  be  enlarged  after  the  day  named,  the  persons 
who  are  then  arbitrators  will  be  the  arbitrators  for  the  time 
being,  competent  to  do  the  act ;  for  the  words  *'  for  the 
time  being"  refer,  I  think,  to  the  time  of  doing  the  act, 
and  not  simply  to  the  time  when  it  might  have  been  done. 
There  is  no  provision  confining  the  power  to  arbitrators 
actually  appointed  on  the  Ist  of  July,  although,  of  course, 
such  arbitrators  could  have  enlarged  the  time,  and  are  in- 
cluded within   the  terms  of   the  deed.     The  suUequetU 
clauses  show  that  the  parties  meant  the  arbitration  to  be 
proceeded  with  until  the  provisions  of  the  deed  were  fiilly 
executed,  and  for  that  purpose  enabled  an  arbitrator  to  be 
appointed  for  either  party  who  should  neglect  to  appoint 
one  at  any  time  before  the  provisions  were  executed.    The 
intention,  I  think,  is  manifest  to  have  arbitrators  appointed 

while  there  was  any  act  to  be  done.     Now,  all  the  acts  re- 
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mained  unperformed,  and  one  of  the  powers  was  to  enlarge  1844. 
the  time.  When  the  time  was  enlarged,  all  the  powers 
were  revived.  This  being  the  intention,  and  there  being 
no  safficient  expressions  to  prevent  me  from  giving  effect 
to  that  intention,  1  must  declare  that  the  time  was  duly 
enlarged.  I  do  not  think  it  material  that  no  award  was 
made  before  the  1st  of  July ;  for  the  provision  in  effect  is, 
tliat  no  award  shall  be  made  after  that  day  unless  the  time 
is  enlarged.  There  might  have  been  only  one  award,  if 
the  arbitrators  had  so  thought  fit.  I  may  observe  that  the 
plaintiff  filed  his  bill  in  1841,  when  the  arbitration  clauses 
were  in  full  force;  and  this  suit  must  be  deemed  an  inter- 
raption  of  the  arbitration  by  the  plaintiff  himself;  and, 
according  to  the  doctrine  in  Morse  v.  Merest(a)y  the 
plaintiff  could  not  set  up  an  objection  which  grew  out 
of  his  own  conduct,  and  which  in  this  case  clearly  did  not 
exist  when  he  filed  his  bill.  Morse  v.  Merest  applied  the 
doctrine  to  a  defendant;  but  in  Pope  v.  Lord  Duncan^ 
Hon{b),  it  was  considered  equally  applicable  to  a  plain- 
tiff; and  so  I  consider  it.  But  I  need  not  pursue  this  point. 

2.  It  was  contended  for  the  plaintiff,  that  if  the  time  was 

duly  enlarged,  yet  the  reference  to  arbitration  cannot  be 

used  as  a  defence  to  this  suit.     As  to  one  subject,   the 

annual  sum  of  700/.,  the  plaintiff  admitted  he  could  not 

ask  for  a  reference  beyond  the  arrears,  if  any  ;  for  a  Master 

could  not  be  placed  in  the  office  of  arbitrator  and  decide 

whether,  having  regard  to  the  circumstances,  the  annuity 

should  determine  or  not.     As  to  the  other  relief,  there 

would  be  no  difficulty,  if  the  bill  can  be  maintained.     The 

plaintiff  relied  upon    the  case    of    Street    v.    Riyby(c)y 

(«)9  Mod,  56.  (c)  6  Ves.  815. 

('0  9  Sims.  177. 
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where,  although  it  was  not  necessary  to  decide  the 
point,  Lord  Eldon  was  of  opinion  that  an  agreement  to 
refer  to  arbitration  did  not  prevent  a  party  from  filing  his 
bill. 

It  is,  no  doubt,  clearly  settled,  as  Lord  Kenyan  said  in 
Thompson  v.  Chamock(a\  that  an  agreement  to  refer  to 
arbitration  is  not  sufficient  to  oust  the  Courts  of  Law  or 
Equity  of  their  jurisdiction.  Lord  Hardwick  so  determined 
in  Wellington  v.  Mackint08h{b)  ;  yet  he  said  he  would  not 
have  it  understood  that  such  an  agreement  might  not  be  made 
and  pleaded,  but  there  should  be  a  power  to  examine  wit- 
nesses on  oath  ;  upon  which  it  was  observed  by  Lord  Kenyan, 
and  by  Lord  Eldon,  that  the  parties  could  not  confer  such  a 
power.  Now,  in  the  present  case,  there  is  not  only  an  agpree- 
ment  to  refer,  but  arbitrators  were  actually  named ;  and 
there  is  an  express  covenant  not  to  sue,  and  an  agreement 
to  make  the  submission  a  rule  of  the  Court  of  Queen's 
Bench  of  either  England  or  Ireland :  and  the  3  &  4  Will. 
IV.,  c.  42,  England,  and  3  &  4  Vic.  c.  105,  Ireland,  take 
away  the  right  to  revoke  the  submission  without  the  leave 
of  the  Court,  when  the  arbitrators  are  appointed  by  or  in 
pursuance  of  any  submission  to  reference,  containing  an 
agreement  that  such  submission  shall  be  made  a  rule  of 
Court,  and  give  power  to  compel  the  attendance  of  wit- 
nesses, and  empower  the  arbitrators  to  administer  an  oath, 
where,  as  in  this  case,  it  is  agreed  that  the  witnesses  shall 
be  examined  upon  oath.  These  powers  place  such  arbi- 
trators on  a  different  footing,  and  remove  one  great  objec- 
tion made  to  them  by  both  Lord  Hardwick  and  Lord  Eldon. 
In  Haljhide  v.  Fenning(c)y  where  the  agreement  was  to 


(a)  8  T.  R.  140. 
(6)  2  Atk.  569. 


(c)  2  Bro.  C.  C.  336,  2  Dick.  705. 
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refer  to  arbitration,  and  that  there  should  not  be  any  suit        1844. 

at  law  or  in  equity,  Lord  Kenyan  allowed  a  plea  to  a    "T    "*       ' 

bill  before  a  reference.     He  held  that  arbitration  should  be    _     ^'^ 

Robertson. 


first  resorted  to ;  and  if  the  arbitrators  could  not  determine 
it,  the  jurisdiction  would  be  restored.  It  is  said  that  this 
decision  has  been  overruled,  even  by  Lord  i^enyon  himself. 
I  think  that  the  reasons  for  the  decision  are  satisfactory,  as 
applied  to  the  actual  case  before  Lord  Kenyan ;  and  I  am 
prepared  to  act  upon  them,  unless  the  case  has  been  over- 
ruled. In  Mitchell  v.  Harris{a)i  where  the  agreement  was 
simply  to  refer,  and  the  bill  was  filed  for  a  discovery 
in  aid  of  an  action.  Lord  Rosslyn  supported  the  bill; 
but  in  the  course  of  the  argument  he  distinguished  the 
case  before  him  from  that  of  Halfhide  v.  Penning.  In  that 
case,  he  said,  there  was  an  express  agreement  that  there 
should  be  no  suit  at  law  or  in  equity.  Parties  may  so 
agree ;  and  it  is  every  day's  practice  that,  if  they  do,  they 
cannot  proceed  contrary  to  the  agreement.  In  that  case 
the  covenant  would  be  a  bar  :  here,  he  said,  the  only  effect 
of  it  would  be  to  give  damages ;  but  it  could  not  be  pleaded 
in  bar  of  the  action.  In  giving  judgment,  however,  he 
wholly  lost  sight  of  this  distinction  ;  and  therefore  thought 
Half  hide  v.  Penning  contrary  to  the  case  in  Atkins^  and 
quite  inconsbtent  with  the  resolution  of  the  Court  of  King's 
Bench  in  Wilson^  neither  of  which  appears  to  me  to  clash 
\*ith  it.  The  report  in  Mitchell  v.  Harris  in  Browfiy 
merely  makes  him  say  that  it  was  unnecessary  to  dis- 
cuss the  case  of  Hal/hide  v.  Penning,  In  Tattersall  v. 
Groote{b)j  Lord  Eldon,  noticing  the  distinction  in  Half- 
hide  v.  Penning^  thought  he  did  not  misconstrue  the 
case  of  Mitchell  v.  Harris^  by  stating  that  the  opinion  of 

00  2  Vc5.  Jun.  129,4  B.  C.  C.  (/>)  2  Bos.  &  Pul.  131,  13(5. 
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"^        ^       ^  down  in  that  case.  In  Street  v.  Rigby(a)j  he  again  seemed 

DiMSDALB 

V.  to    doubt    the   authority   of   Hal/hide    v.  Penning j   yet 
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thought  there   would  be  considerable   difficulty  upon  a 
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negative  covenant  not  to  sue,  which  was  the  case  before 
Lord  Kenyon  ;  and  he  held  that  a  covenant  to  refer  does 
not  amount  to  an  agreement  to  forbear  to  sue.  In  fVeUers 
V.  Taylor{b\  Lord  Eldon  considered  the  opinion  ex- 
pressed by  Lord  Kenyon  wrong,  as  there  were  against  it 
the  concurrent  opinions  of  Lord  Hardwickj  Lord  Thurlow^ 
Lord  Eosslynj  and  Lord  Kenyon  himself.  **  As  a  general 
proposition,  therefore,"  he  added,  <^itis  true,  that  an  agree- 
ment  to  refer  disputes  to  arbitration  will  not  bind  the  par- 
ties, even  to  submit  to  arbitration,  before  they  came  into 
Court."  But  this  is  a  point  which  Lord  Kenyon  did  not 
decide ;  and  I  confine  myself  to  the  very  point  decided  by 
him.  I  am  not  aware  of  any  case  in  which  Lord  Kenyon 
doubted  his  own  decision.  Probably  what  fell  from  him 
in  the  case  in  Term  Reports  may  have  been  so  considered, 
although  it  is  confined  to  a  simple  covenant  to  refer.  There 
is  no  report  of  any  decision  of  Lord  Thurlow^s  impeaching 
Lord  Kenyoh's.  Upon  the  whole,  therefore,  I  think  that 
Hal/hide  v.  Penning  is  still  law ;  and  the  objections  to  it 
have  probably  been  occasioned  by  Lord  Kenyon^s  general 
observations.  At  all  events,  I  think  that  an  agreement  to 
refer,  and  arbitrators  named,  and  a  covenant  not  to  sue, 
and  a  power  to  make  the  submission  a  rule  of  Courts  par- 
ticularly having  regard  to  the  legislative  provisions  in  such 
a  case — do  prevent  a  party  from  filing  a  bill,  with  a  view, 
as  in  this  case,  to  withdraw  the  case  from  the  arbitrators. 
It  does  not  appear  to  me  that  because  a  bill  cannot  be  filed 
to  have  arbitrators  named,  or  to  supply  the  place  of  an 

(a)  6  Ves.  821.  (6)  1 5  Ves,  1-8. 
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award,  it  follows  that  a  bill  can  be  filed  before  an  award,  in        1844. 
direct  opposition  to  the  plaintiff's  own  covenants. 


In  this  case,  like  that  of   Waters  v.    Taylor{a)^    the 
parties   have  anxiously    provided   for    the    reference    to 
arbitration  of  the  several  matters  in  respect  to  which  any 
difficulty  was  likely  to  arise;  and,  indeed  this  case  goes 
much  further.     Lord  Eldan  there,  upon  an  interlocutory 
application,  drove  the  parties  to  a  reference.     Sir  William 
Grant  afterwards  observed,    in   Gourlay  v.  Duke  of  So- 
mersei(b)y   that  in  some  cases,   under  particular  circum- 
stances, as  in  Waters  v.  Taylor^  the  Court  has  said,  it  will 
leave  the  parties  to  the  remedy  which  they  have  chalked 
oat  for  themselves ;  but  there  it  refused  all  interposition' 
He,  in  that  case,  substituted   the  Master   for  a  referee 
named,  as  the  plaintiff  filed  his  bill  for  relief,  and  he  could 
not  in  that  particular  have  it,  except  through  the  machinery 
of  the  Court,  and  the  defendant  did  not  raise  the  objection. 
The  case  of  Morse  v.  Merest^  before  Sir  John  Leach^  went 
further.     The  parties  had  agreed  for  the  sale  of  an  estate, 
by  one  to  the  other,  for  twenty-five  years'  purchase,  on  an 
annual  value,  to  be  set  by  three  persons  named,  before  a 
certain  day.     The  seller  had  prevented  the  valuation  from 
being  made  by  the  day  named.     The  purchaser  filed  his 
bill.  TheVice-Chancellor  held,  first,  that  the  seller  had,  by 
his  own  conduct,  opened  the  time ;  secondly,  that  although 
an  agreement  to  sell,  at  a  price  to  be  named  by  A,^  could 
not  be  enforced  at  any  other  price,  yet  it  appearing  that 
the  defendant  refused  to  permit  the  referees  to  come  upon 
the  land,  the  Court  had  jurisdiction  to  remove  that  impe- 
(iiment,  and  could  decree  that  the  defendant  should  permit 
the  valuation  to  be  made  according  to  the  contract ;  and  if 

(«)15Ves,  IB.  {h)  19  Ves.  431. 
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i  t  were  so  made,  then  a  supplemental  bill  might  be  filed 
for  a  specific  performance  upon  the  terms  of  their  valua- 
tion. The  Court,  therefore,  gave  its  assistance  to  the 
referees  to  enable  them  to  make  the  valuation,  upon  which 
the  right  to  a  specific  performance  depended.  1  may 
observe,  that  Waters  v.  Taylor  was  ultimately  disposed  of 
in  a  way  which  does  not  affect  the  question  before  me(a). 


It  appears  to  me,  after  an  anxious  review  of  all  the 
authorities,  that  I  am  fully  justified  in  refusing  the  relief 
to  the  plaintiff  until  the  parties  have  resorted,  without 
effect,  to  the  powers  provided  by  their  deeds.  The 
Court  would  find  it  difficult  to  manage  these  concerns; 
and  it  is  inequitable  for  the  plaintiff  to  accept  a  benefit 
under  the  deed  of  arrangement,  and  then  attempt  to 
evade  the  rest  of  the  obligations  and  file  a  bill  for  partial 
relief.  His  object  manifestly  was  to  evade  the  arbitration 
in  London,  and  the  expense  of  it,  although  he  had  concur- 
red in  the  appointment  of  arbitrators  residing  in  the  city 
of  London,  and  to  substitute  this  Court  for  the  arbitrators. 
If  he  had  succeeded  he  would  have  obtained  time,  and 
deferred  the  payment  of  the  costs  until  the  winding  up  of 
the  cause.  But  this  is  a  purpose  to  which  the  Court  cannot 
be  ancillary.  As  my  opinion  is  against  the  plaintiff  upon 
all  the  points,  the  bill  must  be  dismissed,  with  costs. 


(rt)  2  Ves.  k  Bea.  299. 
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PEPPER  and  WIFE,   Petitioner,    TUCKEY, 
Respondent. 


1844. 


(I   Will.  IV.,  C.  60,)  November  9. 

December  2. 

By  settlement  of  the  3l8t  of  May,  1842,  executed  upon  TheiwiU.iv.. 

c.  60.,  was  not 

the  marriage  of  the  petitioners,  two  sums  of  money,  the  intended  to 

fortune  of  the  intended  wife  (one  of  which  was  then  invested  tee  resigning 

inGovemment  old  Three-and-a-half  per  Cent,  stock,  and  the  than  do  a^act*^ 

other  formed  part  of  a  larger  sum,  secured  by  the  bond  of  ^^J^^  impro- 

Henry  Wood)^  were  assigned  to  Charles  C  Tuckey  and  ^^^^ 

W,  J.  Peppery  upon  trust  to  permit  Mrs.  Pepper  to  receive  »  m«Tiage  set- 
tlement, re- 
the  dividends  and  interest  for  her  sole  and  separate  use,  fused  to  join  in 

lending  the 

but  without  the  power  of  alienation  or  anticipation,  during  trust  monies, 
her  husband's  life ;  and,  after  his  decease,  in  case  she  should  approred  of 
survive  him,  to  pay  her  the  principal  moneys,  and  all  inte-  The^wife!  pur- 
rest  due  thereon;  but,  in  case  she  should  die  in  the  life-  pow!/forthe 
time  of  her  husband,  leaving  issue,  upon  trust  to  pay  the  P"»'Po««»/e- 
principal  sums  to  the  children  of  the  marriage  as  therein  appointed  a 

*  new  trustee  in 

directed  ;  and  in  case  she  should  die  without  leaving  issue,  J"s  place ;  ^"^ 

the  husband  and 

to  such  person  as  she  should,   by  deed  or  will,  notwith-  wife  then  pre- 
sented a  peti 
standing  her  coverture,  appoint ;  and  in  default  of  appoint-  lion  under  the 

,  o  A      1  •  11  1    '^ct,  to  compel 

ment,  to  her  executors,  &c.     And  it  was  thereby  agreed  the  old  trustee 
that  it  should  be  lawful  for  the  trustees,   with  the  consent,  funlHo  the 
in  writing,  of  the  husband  and  wife,  during  their  joint  lives,  ^h^  coun  re- 
to  invest  the  trust  moneys  at  interest  in  Government  or  pri-  f"fe*i.the  ap- 

•'  *■         plication. 

vate  security,  and,  from  time  to  time,  to  call  in,  re-invest, 
and  vary  the  securities;  provided  that,  if  such  investments 
^  made  on  private  security,  the  same  should  be  approved 
of  by  counsel  for  the  mutual  benefit  of  all  parties  to  the 
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settlement,  who  should  be  of  opinion  that  such  change  of 
securities,  when  so  made,  should  be  safe,  and  valid,  and 
good,  and  for  the  benefit  and  advantage  of  Mrs.  Pepper: 
and  in  caseCAar^  C.  Tuckey  or  W.  J.  Pepper^  or  any  suc- 
ceeding trustee,  for  the  time  being,  to  be  appointed  as 
thereinafter  mentioned,  should  depart  this  life,  or  be  desirous 
to  be  discharged  from  the  trusts,  or  should  be  about  to  re- 
side beyond  the  seas,  or  should  refuse  or  neglect  or  become 
incapable  to  act  in  the  trusts,  before  the  same  should  be 
fully  performed  or  determined,  or  if,  for  such  or  any  other 
cause,  during  the  lifetime  of  Mrs.  Pepper^  it  should  seem 
expedient  to  change  Charles  C  Tuckey  or  W.  J.  Pepper^ 
her  trustees,  then,  and  in  every  such  case,  it  should  be 
lawful  for  her,  by  deed,  to  nominate  and  constitute  some 
other  fit  and  proper  person  or  persons,  to  supply  the  place 
and  stead  of  Charles  C.  Tuckey  2ir\A  W.J.  Pepper^  or  such 
trustee  so  to  be  changed  as  aforesaid ;  and  that  immediately 
after  such  appointment  should  be  made,  all  the  trust-moneys 
and  securities  should  be  assigned  and  transferred  in  such 
manner  that  the  same  should  be  legally  vested  in  the  trus- 
tee or  trustees  so  to  be  appointed,  upon  the  trusts  of  the 
settlement. 


Mrs.  Pepper  and  her  husband  being  desirous  to  invest 
the  trust  moneys  upon  a  certain  private  security,  applied  to 
the  trustees  to  invest  them  accordingly ;  and  Charles  C. 
Tuckey  having  declined  to  do  so,  Mrs.  Pepper^  by  in- 
denture of  the  11th  of  July,  1844,  appointed  James 
Wilcocks  to  be  a  new  trustee  ]fi  the  place  of  Charles  C. 
Tuckey^  and  required  Charles  C.  Tuckey ^  by  letter  of  the 
1 1th  of  July,  1844,  to  assign  the  money  secured  by  the 
bond,  and  to  transfer  the  stock  to  the  new  trustee  jointly 
with  the  old  trustee. 
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In  reply  to  this  requisition,  Charles  C.  Tuckey^  on 
the  19th  of  July,  addressed  a  letter  to  Mr.  Pepper^ 
stating  that  a  legal  doubt  had  been  raised  as  to  whe- 
ther the  substitution  of  a  new  trustee  would,  under  ail 
the  circumstances,  free  him  from  responsibility ;  and  that 
until  that  was  satisfiEictorily  cleared  up,  he  could  not  transmit 
the  letter  of  attorney:  and  further,  that  he  had  no  desire  to 
remain  trustee  a  day  after  he  was  assured  of  acquittal  from 
all  further  obligation.  Under  these  circumstances,  a  peti- 
tion was  presented  by  Mr.  and  Mrs.  Pepper j  praying  that 
it  might  be  referred  to  one  of  the  Masters  to  inquire  and 
report  whether  the  deed  of  the  11th  of  July,  1844,  was  a 
good,  legal,  and  valid  deed ;  and  if  so,  that  Charles  C, 
Tuekey  be  ordered  to  transfer  the  trust  funds  to  the  new 
trastee. 


1844. 


Mr.  Thomas  White^  for  the  petitioners,  relied  upon  ihe 
10th  and  11th  sections  of  the  1  Will.  IV.,  c.  60. 


The  Lord  Chancellor  : — 

The  object  of  the  petition  in  this  matter  is  to  obtain  a 
transfer^  of  certain  stock  under  the  1  Will.  IV.,  c.  60, 
s.  10,  from  a  trustee  who  has  declined  to  transfer  the  fund 
to  a  new  trustee.  The  settlement  contains  powers  of  a 
very  unusual  character.  The  property  was  settled  upon 
the  wife  for  life,  without  power  of  anticipation  ;  and  after 
her  decease,  upon  the  children  of  the  marriage :  but  the 
husband  had  no  interest  in  the  fund ;  and  the  trustees  were 
empowered,   with  the  consent  of  the  husband  and  wife,  to 

lend  the  trust  funds  upon  private  security,  provided  such 
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security  were,  according  to  counsel's  opinion,  safe  and  valid, 
and  for  the  benefit  of  the  wife.  Then  followed  a  very  unusual 
power  to  appoint  trustees,  authorizing  the  wife  to  change  a 
trustee  whenever  she  should  think  proper.  It  appears  that 
the  husband  was  desirous  of  lending  the  money  upon  a 
private  security,  which  the  trustee  did  not  approve  of;  and 
thereupon  the  husband  and  wife  adopted  this  scheme :  Mrs. 
Pepper  exercised  the  power  and  changed  the  trustee,  as 
she  had  a  right  to  do ;  and  then  she  and  her  husband  pre- 
sented this  petition  under  the  Act,  to  compel  the  old  trustee 
to  transfer  the  fund  to  the  new  trustee.  The  old  trustee 
IS  not  under  any  disability,  nor  unwilling  to  act  in  the 
trust :  he  exercised  his  discretion  and  refused  to  do  the  act 
required ;  stating,  however,  that  he  was  willing  to  be  dis- 
charged from  the  trust  under  the  sanction  of  the  Court.  I 
do  not  think  that  this  is  a  case  within  the  statute.  The 
trustee  has  only  done  his  duty ;  he  bondjide  refused  to 
lend  the  trust-money,  because  he  thought  the  security  o^ 
fered  was  not  a  proper  one.  No  order  of  mine  would  absolve 
him  from  responsibility ;  for  the  10th  section  of  the  Act 
only  applies  to  cases  where  the  trustee  really  neglects  to 
perform  his  duty.  Here  the  trustee  did  not  refuse  to  exe- 
cute his  trust.  Even  though  I  may  have  the  power,  I 
think  I  ought  not  to  exercise  it,  in  order  to  enable  the  par- 
ties to  carry  their  intention  into  execution.  The  trustee 
has  no  right  to  call  upon  the  Court  in  this  summary 
manner  to  sanction  his  transfer  of  the  property  :  but  he  has 
acted  properly  in  not  allowing  the  money  to  be  lent  upon 
any  but  good  security.  The  Act  was  not  intended  to  give 
a  sanction  to  a  trustee  to  resign  his  trust,  rather  than  do 
an  act  which  he  deems  improper.  Such  a  settlement  is 
well  calculated  to  embarrass  any  trustee  attentive  to  his 
duty.     I  refuse  the  application. 
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CHAMBERS  v.  GAUSSEN.  1844. 


1^  December  6. 

dY  indenture  of  lease^  dated  the  10th  of  March,  1769,  A  lease  was 
the  HonouTable  Arthur  Dawson  demised  the   lands  of  lives,  and  the 
Creagh  Moyola  to  James  Boyle^  to  hold  "  unto  the  said  them]^°rnd^for 
James  Boyle,  his  heirs  and  assigns,  from  the  first  day  of  Iff®^ of^i^h 
November  last,  for  and  durin?  the  natural  lives  and  life  of  °*^®'  person 

^  and   persons 

Alexamder  Boyle,  James  Irwin,  and  Hugh  Boyle,  and  the  ^  si>ouidbe 

nominated  by 

survivors  and  survivor  of  them,  and  for  and  during  the  lives  ^^^  lessee,  his 

heirs  and  as- 

aodlifeofsochotherperson  and  persons  as  shall  be  nominated  signs,  upon  the 
and  appointed  by  the  said  James  Boyle,  his  heirs  and  assigns,  the  persons  for 
upon  the  death  of  any  of  the  persons  for  whose  lives  the  premtses^were^ 
premises  are  hereby  granted,  or  upon  the  death  of  any  such  JJIJIJf  the  death 
peison  or  persons  as  shall  at  any  time  hereafter  be  nomi-  ^^^^  ^^^^ 

■  *  ^  person  or  per- 

nUed  or  appmnted,  for  ever,  accordine  to  the  covenants  *<>"■  ^  t^hovX^ 

rr  y  y  o  at  any  time 

and  agreements  for  that  purpose  hereinafter  expressed  ;*'  thereafter  be 

1         •  •  1         A      1  nominated,  for 

at  the  yearly  rent  therein-mentioned.     And  James  Boyle  ever,  accord- 
covenanted  that  he,  his  heirs  and  assigns,  and  their  under-  pants  and 
tenants  on  the  premises,  should,  from  time  to  time,  and  at  ^hlTpu^ofr 
all  times  thereafter,  during  the  demise,  do  suit  and  service  'orraiW*^The 
at  the  Manor  Court  of  Castle  Dawson;  and  would,  within  *®"«  ^^^  ^^^ 

contain  an  ex- 

six  calendar  months  after  the  decease  of  each  of  the  persons  press  covenant 

by  the  lessor  to 

whose  lives  were  therein-mentioned,    and  of  each  person  renew;  but 

the  lessee  co- 

who  should   thereafter  be  nominated  or  appointed,  pay,  venanted,with. 

,  ,  P       n  r  1  1    •  ^      in  six  months 

in  the  nature  of  a  fine,  for  each  person  so  dying,  unto  after  the  de- 
Arihur  Dawson,  his  heirs  and  assigns,  one  pepper  corn  if  li^^^cestuUque 
demanded ;  with  powers  of  distress  and  entry,  in  case  the  "/each^'^rsorf 
said  rent,  reservations,  services,  fines,  or  any  part  of  them,  ^^^  »*»«>"id 

^  '  '  ^    r  thereafter  be 

nominated,  to 
pay,  in  the  na- 
tve  of  a  fine,  for  each  person  so  dying,  to  the  lessor  and  his  heirs,  a  pepper-corn,  if 
ilenoDdcd :  and  powers  of  distress  and  entry  in  case  the  fine  should  be  in  arrear,  were  re- 
scrred  to  the  lessor  and  his  heirs :  and  the  lessor  covenanted  that  the  lessee  and  his  heirs, 
P*)tog  the  rent  and  fines,  might  quietly  enjoy  according  to  the  true  intent  and  meaning  of 
the  indenture  : — Held,  that  this  was  a  lease  for  lives  renewable  for  ever. 
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should  be  in  arrear.  He  also  covenanted,  at  all  times 
thereafter  to  keep  the  demised  premises  in  repair ;  and  at 
end  or  other  determination  of  the  presents,  to  deliver 
up  the  premises  in  good  repair :  and  James  Dawson,  for 
himself,  his  heirs  and  assigns,  covenanted  with  James 
Boyhy  his  heirs  and  assigns,  that  he  and  they,  paying  the 
rents,  services,  and  fines  therein  reserved,  and  performing 
the  covenants,  agreements,  and  conditions  therein  ex- 
pressed, might  quietly  enjoy  the  demised  premises  without 
disturbance  by  the  lessor,  or  those  claiming  under  him, 
according  to  the  true  intent  and  meaning  of  the  inden- 
ture.    Livery  of  seizin  was  given  pursuant  to  the  lease. 


This  lease  had  been  renewed  from  time  to  time ;  the  last 
renewal  being  in  1839. 

The  present  bill  was  filed  by  James  Chambers^  in  whom 
the  interest  of  the  lessee  had  become  vested,  against  David 
Gaussenj  for  the  specific  performance  of  an  agreement  to 
purchase  the  plaintiff 's  interest  in  the  lands,  which  he  repre- 
sented to  be  an  interest  for  lives  renewable  for  ever.  The 
only  question  was,  whether  the  lease  of  the  10th  of  March, 
1769,  was  a  lease  for  the  term  of  three  lives  renewable  for 
ever,  at  a  pepper-corn  fine. 

Mr.  Isaac  Butt  and  Mr.  William  Drury,  for  the  plain- 
tiff, cited  Sheppard  v.  Doolan(a),  and  Taylor  v.  PoU 
lard{b). 


Mr.   John  Brooke  and  Mr.   Gaussenj    for  the  defen- 
dant, referred  to  Sheppard  v.  DooIan(c). 
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TflK  Lord  Chancellor  : — 

It  is  conceded  that  there  is  no  doubt  as  to  what  was  the 
intention  of  the  parties;  the  only  question  is  whether  there 
are  words  to  effectuate  that  intention.     The  demise  is  for 
three  lives,  and  the  survivor,  and  for  and  during  the  lives  and 
life  of  such  other  persons  and  person  as  shall  be  nominated 
or  appointed  by  the  lessee,  his  heirs  and  assigns,  upon  the 
death  of  any  of  the  persons  for  whose  lives  the  premises  were 
granted,  or  upon  the  death  of  any  such  person  or  persons 
as  should,  at  any  time  thereafter ^  be  nominated  or  appointed, 
for  every  according  to  the  covenants  and  agreements  for  the 
purpose  thereinafter  expressed.     If  the  latter  words,  ^<  ac- 
cording, &c.,"  had  not  been  inserted,  there  is  no  doubt  that, 
in  the  consideration  of  this  Court,  the  instrument  would  be 
held  to  be  a  lease  for  lives  renewable  for  ever.     There  is  no 
magic  in  words :  in  such  a  case  the  instrument  would  be  a 
legal  demise  for  the  lives  named,  and  an  agreement  to  con- 
tinue that  demise  for  the  lives  of  all  such  persons  as  should 
forever  thereafter  be  named  by  the  lessee  or  his  heirs.     It 
is,  however,  added,  that  it  is  to   be  "  according  to   the 
covenants    and    agreements  for  that   purpose   hereinafter 
expressed ;"  that  is,  for  the  purpose  of  renewing  the  lease. 
Now  there  is  no  covenant  by  the  lessor  to  renew  ;  but  the 
lessee  covenants  that  he  will,  within  six  months  after  the 
decease  of  each  of  the  persons  whose  lives  were  therein 
mentioned,  and  of  each   person  who  should  thereafter  be 
nominated,  pay,  in  the  nature  of  a  fine,  for  each  person  so 
dying,  a  pepper-corn  if  demanded.     That,    I  think,  is  the 
covenant  which  is  referred  to.     The  power  of  distress  given 
to  enforce  payment  of  the  fines,  shows  that  it  was  the  inten- 
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tiori  to  grant  a  continuing  interest.  The  payment  of  the 
fine,  though  small,  was  important,  as  it  preserved  the  evi- 
dence of  the  tenure  ;  and  the  power  of  distress  compelled 
the  tenant,  on  the  fall  of  each  life,  to  admit  the  title  of  the 
landlord.  It  was  a  real  transaction  for  the  purpose  of 
maintaining  the  tenure.  Then  the  landlord  covenanted  that 
the  tenant,  paying  the  rent,  services,  and  fines^  might 
quietly  enjoy  the  premises,  ^^  according  to  the  true  intent 
and  meaning  of  these  presents."  It  has  been  argued  that 
these  latter  words  do  away  with  the  argument  to  be  de- 
rived from  that  covenant ;  but  it  is  conceded  that  the  in- 
tention was,  that  the  lessee  should  hold  for  ever  on  nomi- 
nating new  lives;  and  I  think  the  covenant  for  quiet  enjoy- 
ment supports  the  case  rather  than  weakens  it. 


Upon  the  whole  case,  I  am  of  opinion,  that  this  is  a  lease 
for  lives  renewable  for  ever.  Taylor  v.  Pollard  was  rather 
more  difficult  to  deal  with  than  the  present  case.  There 
was  an  inconsistency  in  that  case ;  for  though  the  haben- 
dum  was  to  hold  for  the  lives  of  such  other  persons  as,  by 
virtue  of  the  covenant  for  perpetual  renewal  thereinafter 
contained,  should,  for  ever,  be  added  thereto;  yet  the  cove- 
nant actually  inserted  in  the  lease  was  not  for  a  per- 
petual renewal,  but  was  limited  to  the  fall  of  the  first 
life.  The  question,  therefore,  was,  which  part  of  the 
instrument  was  to  give  way ;  and  the  Court,  seeing  that 
the  intention  was  to  grant  a  lease  for  lives  renewable 
for  ever,  made  that  part  of  the  instrument  which  was 
not  consistent  with  the  habendum^  give  way.  In  Shep- 
pard  V.  Doolan  the  Master  of  the  Rolls  was  of  opinion 
that  the  instrument  was  not  a  lease  for  lives  renew- 
able for  ever ;  because  it  was  from  the  habendum  only 
that  such  an  intention  could  be  inferred  :  I  could  not  accede 
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to  that  opinion ;  but  it  became  unnecessary  to  decide  the        1844. 
point,  as  the  case  was  disposed  of  on  other  grounds. 


The  defendant  having  declined  to  take  a  case  to  a  Court 
of  Law,  there  was  a  decree  for  the  plaintiflf  without  costs. 


CUANB£B8 
V. 

Gaussen. 
Judgment, 


1844. 
December  i- 

REGINA  V.  LYNCH.  1345. 

^  January   13. 

ISCIRE  FACIAS  on  a  recognizance.  Plea:  nul  tiel  re-  a  m>«  facias 

on  a  r6cogiii- 

cord.   The  writ  set  forth :  "  Whereas,  on  the  28th  day  of  wmce  set  forth 

April,  A.D.  1838,  in  the  first  year  of  our  reign,  [at  Ballina-  B^nalioei  in' 

sloe,  in  the  county  of  Galway],  M.  R,  of  Longfield,  in  c^^^y] Vf. 

the  county  of  Galway,  farmer,  James  Lynchy  of  Lancaster,  "**gj*''°in*f,f"' 

in  the  county  of  Galway,  Esq.,  and  T.  L.,  of  Abbey  ville,  «o»°ty  of  Gal- 
way, came  be- 
in  the  sdd  county  of  Galway,  Esq.,  came  before  John  foreJ.R.  [who 

.  /.,«#  T^        then  and  there 

Rorke^  [who  then  and  there  was]  one  of  the  Masters  Ex-  was]  one  of 

traordinary  of  the  High   Court  of  Chancery  in   Ireland  &c.  [as  by  the 

fin  and  for  the  said  county  of  Galway,  and  duly  autho-  ^nce^o7re"ord 

rized  in  that  behalf],  and   [then  and  there]  jointly  and  ^"^/°,7"3'^: 

severally  acknowledged  themselves  to  be  indebted,  &c.  [as  ^^^j^\ 

by  the  said  recognizance  of  record,  and  enrolled  in  our  said  co»*d  of  the  re- 
cognizance, the 
Court  of  Chancery,  on  the  22nd  of  November,  1838,  may  words  within 

the  brackets 

appear] :"  and  then  proceeded  in  the  usual  form,  to  aver  that  were  omitted; 

,  ^  •  1    •        1  •11  l^ut  at  the  foot 

the  sum  of  money  mentioned  m  the  recognizance  had  not  ^f  the  recogni- 
been  paid;  and  to  command  the  sheriff  to  make  known  to  ^°c! signed *bv 
the  defendant,  &c.  !I'?.i^"'''7 

'  "Taken  and  ac- 

knowledged be- 
fore ine  at  Bal- 

Iii  the  record  of  the  recognizance  which  was  produced,  linasloe,  in  the 

county  of  Gal- 
way aforesaid." 
Upou  nul  titl  record  pleaded  : — Hcld^  that  there  was  a  rariunce. 
The  note  at  foot  is  not  part  of  the  recognizance. 

A  case  depending  at  the  petty  bag  side  of  the  Court  may  be  heard  and  determined  out  of 
Term. 
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the  words  above  set  forth  within  the  brackets,  were  not  in- 
serted ;  but  at  the  foot  of  the  recognizance  there  was  this  pa- 
ragraph: ^^  Taken  and  acknowledged  before  me,  at  Ballina- 
sloe,  in  the  county  of  Galway,  aforesaid,  the  day  and  year 
above  written.  (Signed),  John  Rorke,  Master  Extra- 
ordinary for  the  said  county  of  Galway." 


The  case  having  been  called  on  this  day  (December  2, 
1844),  Mr.  Packenhami  for  the  defendant,  objected,  that 
it  was  not  competent  for  the  Court  to  hear  arguments  in 
cases  depending  at  the  petty  bag  side,  out  of  term ;  and  he 
referred  to  1  &  2  Vic,  c.  32,  and  the  40  Geo.  Ill,  c.  39,  Ir., 
authorizing  the  Law  Courts,  or  Court  of  Error,  to  hear 
arguments  out  of  Term :  and  to  Jefferson  v.  ilforton(a), 
Bex  V.  Daly{b)i  Rex  v.  Haine{c)^  and  Ex  parte  Armii- 
age{d)^  to  show  the  shifts  resorted  to  by  Courts  in  order 
to  comply  with  the  rule ;  and  he  submitted  that  Rex  v. 
Barry{e)  was  an  authority  in  his  favour,  as  it  was  certified 
that  although  the  rules  to  plead  might  be  entered  in  vaca- 
tion, yet  they  would  not  run  except  in  term. 

Mr.  Napier i  for  the  Crown. 


The  common  law  jurisdiction  of  the  Court  of  Chancery 
is  incidental  to  its  equitable  jurisdiction,  and  is  not  limited 
in  its  exercise  to  the  period  of  Term;  Martin  v.  Mar- 
shall{f);  Rex  v.  Carey{g):  and  it  has  been  expressly  de- 
cided that  the  Court  may  hold  pleas  of  scire  Jacias  out  of 
Term;  Crompt,  on  Courts^  42,  citing  Bro.  Abr.  Juris- 
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(tictioHf  pi.  116.    The  practice  has  been  to  hear  law  argu- 
ments out  of  Term. 

Mr.  Packenham^  in  reply. 


1844. 


Regina 

V. 

Lynch. 


Thb  Lord  Chancellor  : — 

The  Registrar  informs  me  that  the  practice  has  been  to 
mention  the  case  during  the  Term,  and  then  to  hear  it  argued 
out  of  term ;  and  certainly  I  have  acted  on  that  practice. 
A  demurrer  in  this  very  case  was,  I  am  told,  argued  upon 
a  former  occasion  out  of  term ;  and  no  objection  was  made 
to  that  course(a).  The  authority  in  Bro.  Abr.  is  decisive, 
and  his  language  is  express  on  the  subject.  In  England 
it  was  lately  attempted  to  be  argued  that  no  motion  could 
be  heard  out  of  Term,  except  upon  a  seal  day ;  but  the 
Chancellor,  with  the  approbation  of  the  other  Judges  of  the 
Court,  has  decided,  that  motions  may  be  made  on  any  day 
either  in  or  out  of  Term,  There  is,  properly,  a  great  de- 
sire on  the  part  of  the  Court  to  accommodate  the  suitors, 
and  not,  without  sufficient  reason,  to  impose  restrictions  of 
this  nature.  I  therefore  have  no  difficulty  in  following 
what  has  heretofore  been  the  practice.  This  case  has  been 
mentioned  in  term;  but  if  the  parties  apprehend  any  danger, 
the  judgment  may  be  given  next  Term,  In  the  mean  time 
let  the  argument  proceed. 

The  parties  were  proceeding  with  the  argument,  when 
it  appeared  that,  owing  to  some  mistake,  the  record  of  the 
recognizance  was  not  in  Court.  The  case  was  then  ordered 
to  stand  over  until  the  next  Term. 


Judgment, 


(«)  Sec  Regina  v.  Lynch,  ante  vol.  1,  462,  which  was  argued  on  the 
l^thofJuno,  1844, 
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Lynch. 

January  13. 
Arr/Hment. 


Mr.  Packenham,  for  the  defendant. 

The  points  relied  on  are  :  (1)9  That  there  is  a  variance 
between  the  record  of  the  recognizance  and  the  statement 
of  it  in  the  writ,  inasmuch  as  the  record  itself  does  not 
show  where  the  recognizance  was  acknowledged.  (2),That 
the  note,  sometimes  called  the  caption,  at  foot  of  the  record 
of  the  recognizance,  is  no  part  of  the  record  ;  but  the  writ 
assumes  it  to  be  so,  and  there  is,  in  that  respect,  a  variance. 
(3),  That  the  writ  vouches  the  record  of  the  recognizance 
as  ascertaining  that  the  recognizance  was  taken  at  Ballina- 
sloe,  in  the  county  of  Galway ;  which  the  record  on  inspec- 
tion fails  to  do.  These  points  raise  two  questions :  first, 
what  is  the  true  construction  of  the  writ;  secondly,  whe- 
ther the  note  at  foot  is  part  of  the  recognizance.  The  true 
construction  of  the  writ  is,  that  it  alleges  that  the  recogni- 
zance states  in  the  body  of  it,  the  place  where  it  was  ac- 
knowledged ;  and  it  vouches  the  record  as  establishing  that 
fact.  It  will  be  contended  that  the  words,  '^  at  Ballina- 
sloe,  in  the  county  of  Galway,"  are  the  averment  of  the 
pleader :  that  cannot  be  so ;  for  that  allegation  is  vouched 
by  the  recognizance  of  record ;  Harrington  v.  Taylor{a)  ; 
therefore  the  defendant  could  not  aver  against  it ;  Com. 
Dig.  Record.  E.  The  precedents  show  that  the  recogni- 
zance ought  to  state,  in  the  body  of  it,  the  place  where  it 
was  taken.  TicUTs  Forms,  103  ;  2  Ch.  Pld.  5th  Ed.  478, 
479.  Regina  v.  0*Leary{b)  is  an  authority  for  this  ob- 
jection ;  and  Regina  v.  Hurley{c)  went  on  this  ground, 
that  the  words  "  then  and  there,"  which  were  annexed  to 
the  statement  in  question,  showed  that  it  was  an  averment 
of  the  pleader.     Here  there  is  nothing  to  show  that  the 


C«)  13  East,  378. 

{b)  2  Dru.  &  War.  437  (n). 


(c^  2  Dru.  h  War.  433. 
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!)tatement  of  the  place  where  the  recognizance  was  taken,  is 
an  averment  of  the  pleader.  Secondly,  the  note  at  foot  is 
not  part  of  the  recognizance.  It  is  not  the  caption ;  it  is 
the  language  of  the  officer  of  the  Court,  not  of  the  co- 
nusor :  it  is  not  acknowledged  by  him,  but  is  written  after 
the  recognizance  has  been  acknowledged.  In  Regina  v. 
Hurley^  the  question  was  raised  whether  the  note  at  foot 
formed  part  of  the  recognizance ;  the  counsel  for  the  defen- 
dant denied  that  it  did;  the  counsel  for  the  Crown  did 
not  assert  the  contrary ;  and  the  Court  intimated  an  opi- 
nion that  it  did  not. 


1845. 


Mr.  P.  Blake  and  Mr.  Napier  for  the  Crown. 

Regina  v.  Hurley  establishes  that  the  pleader  may  intro- 
duce into  the  statement  of  the  recognizance  the  averment 
of  an  independent  fact.  That  is  the  present  case.  The 
proiut  patet  per  recordum  only  vouches  what  is  necessary  to 
be  vouched  by  the  record.  The  averment  is  of  a  traversa- 
ble fact,  upon  which  an  issue,  triable  by  a  jury,  might  be 
taken ;  Hartley  v.  Hodgson{a)  ;  Rex  v.  Haily{b).  At  the 
utmost,  the  words  are  ambiguous ;  and  therefore  the  defen- 
dant should  have  demurred;  Fletcher  v.  Pogson{c).  Also, 
as  the  conusors  are  described  as  of  the  county  of  Galway, 
the  words  "  at  Ballinasloe"  may  be  rejected  ;  for  it  is  not 
necessary  to  state  any  other  venue  than  the  county.  Se- 
condly, the  note  at  foot  is  part  of  the  recognizance  as  it 
appears  on  record;  a  recognizance  is  not  a  record  until 
it  is  enrolled ;  Glynn  v.  Thorpe{d);  Bothomly  v.  Lord 
Fairjax{e).  The  question,  therefore,  is,  what  is  it  which 
the  recognizance,  as  enrolled,  vouches  ?  Both  the  recog- 
nizance,  properly   so   called,  and  the  note  at  foot  of  it. 


in)  2  B.  Mo.  66. 
(6)  1  Car.  &  P.  258. 
(0  3  B.  &  C.  192. 


(d)  I  B.  &  A.  153. 

(e)  1  P.  Wms.  334  j  2  Vcrn.  750, 
S.  C. 
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are  enrolled ;  and  together  form  the  record  of  the  recogni- 
zance. The  caption  may  be  at  the  foot  of  the  recogni- 
zance; An(mymou8{a) ;  Anonymou8{b). 

Mr.  Brewster,  in  reply. 


Judgment.        ThB  LoRD  CHANCELLOR:  — 

I  am  afraid  that  I  must  allow  this  plea.  In  the  case 
which  has  been  so  much  discussed,  The  Queen  v.  Hurley, 
I  took  as  much  advantage  as  I  could  of  the  words,  **  who 
then  and  there  was,"  and  treated  them  as  an  averment  of 
the  pleader,  in  order  to  support  the  truth  of  the  transaction ; 
and  no  injustice  was  done  thereby  to  the  parties.  But  now 
I  am  asked  to  go  further :  for  here  the  supposed  record  is 
set  forth,  stating,  that  on  a  given  day,  at  Ballinasloe,  in  the 
county  of  Galway,  Mr.  Lynch,  and  the  other  parties,  came 
before  one  of  the  Masters  Extraordinary  of  the  Court  of 
Chancery,  and  acknowledged  themselves,  &c.,  and  I  am 
desired  to  consider  the  statement  of  the  place  where  the 
recognizance  was  taken,  as  an  averment  of  the  pleader.  In 
the  other  cases  there  was  something  to  lead  to  the  conclu- 
sion that  the  matter  in  dispute  was  an  averment  of  the 
pleader:  in  them  it  was  stated  that  the  parties  came  before 
A,  B. ;  and  then  came  the  averment,  ^^  who  then  and  there 
was"  an  officer  of  a  certain  description.  Such  a  statement 
has  been  held  to  be  a  substantive  averment,  in  favour  of  jus- 
tice ;  but  the  statement  here  that  the  recognizance  was  taken 
at  Ballinasloe,  is  not  any  more  an  averment,  than  the 
statement  of  the  day  of  the  month,  or  year,  or  reign  which 
precedes  it.  There  is  nothing  to  distinguish  that  from  the 
other  part  of  the  statement,  viz.,  "  that  it  was  taken  at 

(a)  2  Law.  Rec.  N.  S,  125.  {b)  2  Ir.  Law.  R.  169. 
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Ballinasloe,  in  the  county  of  Gal  way."  I  can  see  nothing  1845. 
which  would  lead  to  the  conclusion  that  the  latter  words 
are  an  averment.  They  form  a  substantive  part  of  the  entire 
sentence.  In  the  other  cases,  the  words  were  introduced  as 
a  parenthesis.  Then  there  is  the  other  difficulty  which  has 
been  urged,  that  the  whole  statement  has  been  vouched 
by  the  recognizance,  whereas  no  such  thing  appears  on  the 
face  of  the  recognizance.  It  is  said  that,  although  the  words 
of  acknowledgment,  in  the  note  at  the  foot  of  the  recogni- 
zance, are  not  the  caption,  and  certainly  not  part  of  the  recog- 
nizance, yet,  that  when  the  recognizance  is  enrolled,  they  do 
form  a  part  of  the  record ; — that  the  record  is  composed  of  the 
recognizance  properly  so  called,  and  the  note  at  the  foot  of 
it.  But  I  cannot  consider  that  a  mere  enrolment  of  the 
recognizance  alters  the  nature  of  the  thing  itself;  the  re- 
cognizance is  not  a  record  until  enrolled  as  such ;  but  the 
enrolment  does  not  alter  its  nature  or  character.  Here  the 
reference  is,  not  to  the  record,  but  to  the  recognizance  as 
of  record  and  enrolled.  It  appears  to  me  that  there  is  a 
variance  between  the  recognizance  set  forth  in  the  writ,  and 
the  recognizance  produced ;  and  that  I  cannot  infer  that 
those  words  are  an  averment  of  the  pleader.  The  plea  must, 
therefore,  be  allowed. 
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1845. 

THOMPSON  V.  SIMPSON. 

January  16. 

Mi!I?tod1[o'*  The  Master  made  his  report,  pursuant  to  the  decree  in  this 
father  for  life,  cau8e(a);  and  found  that  Robert  Thompson^  the  eldest  son  of 

with  a  power  .  .  ^        » 

of  appointmeot  the  marriage,  did  not  execute  the  conveyance  of  the  4  th  of 

amongst  his  , 

chUdren;  and,  April,1794 ;  and  that  there  wasnot  any  appointment  executed 
appointment,  Under  the  Several  powers  in  the  articles  of  April,  177 1,  con- 
as  tenimu  in*"  tained:  that  the  only  other  lands  mentioned  in  the  articles 
ThS"fathlrln^^  ofthe  13thof  April,  1771,be8idesthelands  the  subject  of  this 
fh^^^bo'"^"  suit  (viz.  Derrycreary),  were  the  moiety  of  the  lands  of 
seyerai  ohii-      Killy&fourdon,  and  three  parcels  of  lands  called  TuUyna- 

dren)  joined  in  ^&  »  r  j 

a  fine  andreco-  goan  :  that  two  of  the  parcels  of  TuUynagoan,  containing 

yery  of  the  es- 
tates ;  and        fifteen  acres  each,  were  held  under  leases  respectively  made 

that^he  conse- 1^  the  year  1770,  for  three  lives,  with  covenants  for  renew- 

STwas^^yest  *"8  ^^^  ^9JnQ  according  to  the  provisions  of  the  Acts  for 

ftItfi^**J°  *^®    encouraging  the  Linen   Manufacture  in   Ireland,    at  the 

he,  bj  lease      yearly  rents  of  13/.  Is.  9rf.  respectively,  the  last  of  which 

and  release,        '         '  ^  ^ 

conyeyed  the     leases  would  expire  on  the  death  of  an  old  life,  who  was  the 

lands  to  a  pur- 
chaser, and  re-  only  Surviving  cestui  que  vie  thereof;  and  that  the  third 

ceiyed  the  en- 
tire amount  of  parcel  of  Ballynagoan  contained  20a.  Ir.  15p.,  and  was 

tion^oney  for  held  at  the  rent  of  1 7/.  1 7«.  Od,  for  three  lives,  from  Octo- 

Seron  bdng*'  '^'j  ^^'^^^  ^^^  would  also  expire  on  the  death  of  one  sur- 

l^esent  at  the    yjyjngr  cestui  que  vie  thereof. 

transaction,  ^  ^ 

and  assenting 

to  the  conyey- 

ance. 

The  interest  which  the  son  had  in  the  lands,  at  the  time  of  the  conveyance,  but  not  that 
which  he  subsequently  acquired,  is  bound  by  his  assent  to  the  conveyance  to  the  purchaser. 

If  a  father,  having  a  power  to  appoint  to  a  child,  without  malcing  an  actual  appointment, 
concur  with  the  child  in  making  a  settlement,  which  cannot  have  effect  unless  through  a  pre- 
vious  appointment,  that  very  disposition  is  considered,  first,  as  an  appointment  to  the  child, 
and  then  as  a  settlement  by  the  child  of  the  property  appointed :  but  if  the  intention  of  the 
parties  be,  not  to  execute  the  power  of  appointment,  but  to  operate  on  the  estates  in  default 
of  appointment,  and  if  the  transaction,  considered  as  an  appointment,  would  be  a  fraud  on  the 
power,  the  Court  will  not  imply  an  appointment,  none  such  having  been  actually  made. 

(a)  For  the  facts  and  former  proceedings  in  this  cause,  see  1  Dru.  &  War.  459. 
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That  the  moiety  of  KiUygourdon  was  held  under  a  ter- 
minable lease  for  lives ;  and  that  on  the  death  of  Robert 
Thompson^  the  elder,  in  1780,  Henry  Thompson  entered 
into  possession  and  receipt  of  the  rents,  as  well  of  the 
lands  the  subject  of  this  suit,  as  of  all  the  before- men- 
tioned lands;  and  that  on  the  13th  of  May,  1788,  he  sold 
and  conveyed  the  moiety  of  KiUygourdon  to  Joseph 
Brinny  for  the  sum  of  300/. ;  and  that  Joseph  Brinny  en- 
joyed it  until  the  expiration  of  the  lease,  which  occurred  in 
the  life-time  of  Henry  Thompson, 


1845. 

*■ y — ' 

TnoMPBON 

Simpson. 
Statement. 


That  Henry    Thompson  having  become  bankrupt  in 
1801,  his  interest  in  the  three  parcels  of  Tullynagoan  was 
sold  by  auction  to  Thomas  Greer  for  845/.,  and  conveyed 
to  him :  and  that  Thomas  Greer  being  dissatisfied  with 
the  tide,  be,  by  indenture  of  the  5th  of  October,  1804, 
conveyed  them  to  the  plaintiff,  Mungo  Noble  Thompson j 
and  to  his  brothers,  Andrew  and  Henry  Thompson^  and  his 
sister,  Mary   Thompson;  who,  by  indenture  of  the  6th  of 
October,    1804,   granted  them  in  mortgage   to    Thomas 
Greer,  to  secure  800/.  of  his  purchase-money :  that  subse- 
quently, Mungo  Noble  Thompson,  by  means  of  his  wife's 
fortune,  paid  off  the  mortgage  to  Greer;  and  by  his  mar- 
riage settlement  of  the  15th  of  November,  1810,  the  said 
lands  were  settled,  with  remainder  to  the  issue  of  his  mar- 
riage ;  and  that  Mungo  Noble  Thompson  agreed  with  his 
brothers  and  sister  to  purchase  their  interest  in   the  lands 
for  200/. ;  and  that  by  indenture  of  the  1 1  th  of  December, 
1819,   in  consideration   of  the  800/.,  so  paid  by  Mungo 
^oble  Thompson,  for  the  redemption  of  the  premises,  and 
of  200/.,   the  amount  agreed  on  as  the  purchase-money 
of  their  interests,    Samuel  C.  Rowley  and  Mary  Rowley, 
otherwise   Thompson,  his  wife,  Mark  Thompson,  Edward 


112 


1845. 


Thompson 

V. 

Simpson. 
Statement. 


CASES  IN  CHANCERY. 

Roper  and  Prudenlia  Roper^  otherwise  Thompson^  his 
wife,  Henry  Thompson^  and  Andrew  Thampsanj  conveyed 
the  said  lands  to  Mungo  Noble  Thompson^  his  heirs  and 
assigns ;  and  that  Mungo  Noble  Thompson  had  been,  since 
that  conveyance,  in  possession  of  said  lands. 


That  the  sum  of  1000/.,  the  only  other  property  men- 
tioned in  said  articles,  besides  the  aforesaid  lands,  agreed  by 
said  articles  to  be  settled  on  the  issue  of  Henry  Thompson 
and  Letitiaj  his  wife,  never  was  paid;  nor  did  the  said  issue, 
or  any  or  either  of  them,  ever  receive  any  payment  on  ac- 
count of  said  sum. 

That  Henry  Thompson  died  in  1820,  and  Leiitia 
Thompson  in  1815,  both  intestate:  that  it  did  not  appear 
that  Robert  Thompson^  the  eldest  son  of  Henry  and  Letitia 
Thompson^  received  any  part  of  the  purchase-money,  no 
evidence  thereof  having  been  given  :  and  that  there  were 
two  children  of  Henry  and  Letitia  Thompson^  who  died  in 
the  life-time  of  Robert  Thompson^  and  soon  after  their 
birth ;  and  that  there  were  ten  children  born  issue  of  said 
marriage. 


The  defendant,  Simpson^  excepted  to  this  report,  for  that 
the  Master  reported  that  Robert  Thompson^  the  eldest  son 
of  the  marriage,  did  not  execute  the  conveyance  of  the  4th 
of  April,  1794 ;  whereas  he  should  have  reported  that,  con- 
temporaneously with  said  conveyance,  a  recovery  was  suf- 
fered of  the  lands  thereby  conveyed,  for  the  purpose  of 
making  title  to  the  fee-simple  and  inheritance  thereby  con- 
veyed :  and  that  said  Robert  Thompson  appeared  person- 
ally and  joined  in  suffering  said  recovery ;  and  that  he  was 
specially  sent  for,  in  order  that  he  should  be  present  when 
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the  conyeyance  of  the  4th  of  April,  1794,  was  executed;       1845. 
aiid  that  he  accordingly  came,  when  so  sent  for ;  and  that 
be  was  present  when  the  conveyance  was  executed ;  and 
that  he  concurred  in  the  conveyance,  and,  in  testimony 
thereof  signed  the  same. 


Thompson 

r. 
Simpson. 

Statement. 


Thb  Lord  Chancellor  was  of  opinion,  that  the 
weight  of  evidence  was,  that  Robert  Thompson  had  exe- 
cuted the  deed-:  but  that  it  was  not  important  to  consider 
whether  he  had  executed  it  or  not,  if  he  were  present  and 
assenting  to  its  execution  :  and  he  offered  the  plaintiffs  an 
issue  to  try,  (1),  whether  Robert  Thompson  had  executed 
the  conveyance;  and  (2),  if  not,  whether  he  was  present  and 
assenting  to  its  execution. 

The  AUomey-General^  for  the  plaintiffs,  declined  taking 
the  issue. 

Mr    Moore  and   Mr.   W.   Brooke^  for  the   defendant,     Argument, 
Simpson. 

It  now  appears  that,  in  addition  to  the  lands,  the  subject 
of  this  suit,  there  were  other  valuable  lands  and  properties, 
which  were  made  the  subject  of  settlement  by  the  articles 
of  1771.  If  Henry  Thompson  had  appointed  the  lands  of 
Derrycreary  to  his  eldest  son,  such  an  appointment  would 
not  be  illusory ;  for  the  other  lands  and  premises  would  be 
a  fund  to  go  amongst  his  other  issue.  The  Court  may  con- 
strue the  transaction  of  1794  as  an  appointment  of  Derry- 
creary, by  Henry  Thompson^  to  his  son,  and  a  conveyance 
by  both  to  the  purchaser.  But,  supposing  that  this  trans- 
action is  not  to  be  considered  as  an  appointment  to  Robert, 
the  son,  yet,  looking  to  the  value  of  the  entire  settled  pro- 
perly, it  does  not  appear  that  Derrycreary  was  of  greater 

VOL.   II.  I 
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^ , 

Thompson 

p. 
Simpson. 

Argument, 


value  than  the  proportion  of  the  entire  property  to 
which  Robert  was  entitled,  viz.,  three-tenths :  Thompson 
y.  Simpson{a);  Goldsmid  t.  Goldsmid{b).  The  assent  of 
Robert  Thompson  to  the  conveyance  of  1794  is  as  effectual 
in  equity  as  if  he  had  been  an  executing  party  to  it :  Wade 
V.  Paget(c).  The  cases  of  Norton  v.  Frecher{d)^  and 
AUen  V.  AUen{e)^  were  referred  to. 


The  Attorney^ General  (Mr.  Smith)y  and  Mr.  Sergeant 
Warren^  for  the  plaintiff. 

The  argrument  relied  on  by  the  defendant  does  not  apply 
to  this  case;  for  the  Master  has  reported  that  there  was  not 
any  appointment  executed  under  the  powers  in  the  articles 
of  177 1 ;  and  no  exception  has  been  taken  to  that  part  of  the 
report.  [The  Lord  Chancellor.  I  am  not  certain  that  the 
question,  whether  the  transaction  of  1794  in  itself  amounted 
to  an  appointment,  was  included  in  the  reference.  What  do 
you  say  to  that  point  ?]  It  does  not  appear  that  Robert 
Thompson  received  any  part  of  the  purchase-money ;  and 
it  appears  that  the  other  children  did  not  derive  any  benefit 
from  the  settled  property.  The  authorities  are,  where 
there  is  a  bond  fide  intention  to  execute  the  appointment, 
the  Court  will  give  effect  to  the  informal  act  of  the  parties. 
Here  the  Court  is  required  to  presume  that  Henry  Thomp- 
son  intended  a  fraud  on  the  rest  of  his  children^ 


(a)  1  D.  &  War.  459, 487, 489. 
(6)  2  Ha.  187. 
(c)  I  B.  C.  C.  363. 


(d)  1  Atk.  524. 

(e)  2  D.St  War.  307. 
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The  Lord  Chancellor  : — 

The  detemiination  of  this  question  does  not  depend  on 
any  supposed  distinction  between  the  actual  signature  by 
tbe  son,  Robert   Thompson^  and  his  acquiescence  in  the 
deed  of  1794.     The  father  was  tenant  for  life,  with  a  power 
of  appointment  amongst  his  children ;  and  in  default  of  ap- 
pointmeoty  the  estate  (according  to  the  decree  of  the 
Court)  was  limited  to  the  children  equally,  in  fee.    Robert 
Tkompton^  the  son,  was,  under  those  limitations,  entitled 
to  a  certain  interest  in  default  of  appointment.   The  father, 
instead  of  ezecutidghis  power  of  appointment,  joined  with 
iiis  son  in  a  fine  and  recovery  of  the  estate ;  and  they  were 
adfisedy  that  tbe  consequence  of  their  act  was  to  vest  the  fee 
in  the  fiither,  and  to  enable  him  alone  to  convey  the  lands 
to  the  pnrdiaser.     The  father,  therefore,  without  requiring 
the  son  to  join  with  him  in  the  deed,  conveyed  the  lands, 
being  a  portion  of  the  settled  estates,  to  the  purchaser,  in 
consideration  of  the  sum  of  1000/.  paid  to  himself.  The  son 
received  no  part  of  the  consideration :  and  I  consider  it  in- 
disputable, both  from  the  evidence  and  the  form  of  the  deed 
of  conveyance,  that  the  father  received  the  whole  considera- 
tion for  his  own  benefit.     It  is  now  conceded,  that  the  son 
assented  to  the  conveyance  to  the  purchaser ;  and  I  shall 
bind  whatever  interest  he  had  in  the  lands  at  that  time  by 
that  assent.     But  it  is  contended   that   the  conveyance 
by  the  father,  coupled    with   the    previous   transactions, 
amounted  to  an  appointment  of  these  lands  by  the  father 
to  the  son  ;  and  then  a  conveyance  by  the  father,  with  the 
assent  of  the  son,  of  the  lands  so  appointed   to  the  pur- 
chaser.    Nothing  is  more  clearly  settled  than  that  if  a  fa- 
ther, having  a  power  to  appoint  to  a  child,  without  making 
an  actual  appointment  concur  with  the  child  in  making  a 

I  2 
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settlement  which  cannot  have  effect,  unless  through  a  pre- 
vious appointment,  that  very  disposition  is  considered,  first, 
as  an  appointment  to  the  child,  and  then  as  a  settlement 
by  the  child  of  the  property  appointed :  and  I  shall  always 
act  upon  that  rule.  But  this  case  is  very  different.  Here 
it  is  plain  that  the  parties  to  the  conveyance  of  1794  never 
meant  to  execute  the  power  of  appointment.  They  were 
mistaken,  it  may  be,  in  the  matter  of  law  ;  but  they  pro- 
ceeded on  a  title  which  was  independent  of  the  appoint- 
ment; and  their  intention  was  to  act  upon  the  estates  which 
they  had  in  default  of  appointment.  That  consideration 
might  not,  perhaps,  be  conclusive  on  the  present  question : 
but  what  is  conclusive  to  my  mind  is,  that  if  this  transaction 
amounted  to  an  appointment  by  the  father  to  the  son,  as 
has  been  argued,  then,  inasmuch  as  the  father  received  the 
whole  purchase-money  and  sold  the  estate  for  his  own  be- 
nefit, I  am  clearly  of  opinion  that  that  would  have  been  a 
void  transaction  in  the  view  of  this  Court,  and  could  not 
be  carried  into  execution ;  for  it  would  be  a  fraudulent  ap- 
pointment by  the  father  for  his  own  benefit.  I  am  called 
upon  to  imply  an  appointment  where  none  has  been  made, 
and  where,  if  the  appointment  did  exist,  it  would  be  invalid, 
and  affected  by  fraud  in  the  contemplation  of  this  Court. 
But,  I  repeat,  the  parties  did  not  mean  that  the  power 
should  be  exercised  :  they  put  their  title  extra  the  power; 
and,  perhaps,  for  the  reason  I  suggested  during  the  argu- 
ment, that  counsel  erroneously  supposed  that  the  son  was 
tenant  in  tail  in  default  of  appointment,  and  that  by  joining 
with  his  father  in  opening  the  estate,  the  fee  became  vested 
in  the  father.  I  think  it  clear  that  the  father  and  son  con- 
veyed no  more  than  the  father's  life  estate,  land  the  interest 
in  the  estate  which  the  son  took  in  default  of  appointment. 
Whatever  interest  the  son  had  at  the  time  of  the  convey- 
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ance  to  the  purchaser,  I  hold  to  be  bound  by  the  convey-        1845. 

ance.  * 

Thompson 
r. 

Mr.  Brooke. — Or  which  he  subsequently  acquired  ?  


Judgment, 


Ths  Lord  Chancellor. — No.  What  you  ask  for 
would  be  diflBcult  to  establish.  The  conveyance  of  1794  is 
by  lease  and  release,  which  does  not  operate  by  way  of 
estoppel. 

The  Attorney^  General^  and  Mr.  Sergeant  Warren^  for 
tlie  plaintiff,  asked  for  an  account  of  mesne  rates  for  six 
years  prior  to  the  filing  of  the  bill ;  and  for  the  costs  of  the 
nut 

Mr.  Moore  and  Mr.  Brooke  for  Mr,  Simpson. 

The  Lord  Chancellor. — I  must  look  at  the  circum- 
stance, that  these  articles  were  drawn  so  ambiguously  as  to 
mislead  a  learned  counsel^  and  to  induce  a  learned  judge, 
entitled  to  the  highest  respect,  to  form  an  opinion  as  to 
their  construction  in  which  I  could  not  agree.  They  both 
were  of  opinion  that  the  father  could  make  a  good  title  to 
the  purchaser.  The  fault  of  that  ambiguity  lies  with  those 
under  whom  the  plaintiff  claims.  As  to  the  mesne  rates,  I 
cannot  refuse  an  account  for  six  years  prior  to  the  filing  of 
the  bill ;  but  the  costs  stand  upon  other  grounds.  The 
decree  establishing  the  plaintiff's  title  is  in  opposition  to  a 
former  one.     Under  these  circumstances,  I  shall  make  my 

decree  without  costs. 
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^ — ^^^ '  WALL  t;.  BYRNE. 

Jan.  22,  23. 

u^dTdl'iLa  -Luke  wall  being  entitled  to  the  lessee's  interest  in 
^irriid'as-  certain  lands,  held  under  a  lease  for  livps  renewable  for 
n\gn%,pwr  autre  ^yg-    Jq   ^ggj   obtained  a  renewal  thereof;  a»d   thereby 

we,  derised  all  '  ^■ 

his  real,  free-    Robert  Johfision,  in  whom  the  reversion  was  then  vested. 

hold,  and  per- 
sonal property    demised  the  lands  to  him,  his  heirs  and  assigns^  for  the 

to  his  wife  and 

children,  share  term  of  three  hves  therem  named,  with  a  covenant  for  per- 

and  share  alike.  .  , 

One  of  the  chii- petual  renewal. 

dren  who  sur- 
Tired  the  testa- 
tor, died  intes-         In    September,    1832,    Luke    Wall    made    his    will, 

tate:   Held,  ... 

that  his  heir-     containing  the  following  devise,  which  included  in  it  his 

at-law,  and  not  , 

his  personal  interest  in  the  lease :  ^*  And  as  for  and  concerning  all  my 
was  entitled  to  T^al,  freehold,  and  personal  property,  which  I  now  possess 
freehokTiands.*  ^'  ^^  entitled  to,  I  give,  devise  and  bequeath  the  same 
and  every  part  thereof  unto  my  dear  wife  and  my  children, 
Margaret,  Anne^  ElleUy  Mary^  Joseph^  Luke^  Christopher^ 
and  Valentine^  share  and  share  alike:"  and  died  shortly 
afterwards. 


Mary  Wall  and  Christopher  Wall^  having  survived  the 
testator,  died  intestate  and  unmarried. 

This  suit  was  instituted  to  administer  the  assets  of  Luk^ 
Wallj  and  to  carry  the  trusts  of  his  will  into  execution;  wi 
under  the  decree  to  account  pronounced  iq  itf  the  Mast^ 
reported  that  the  shares  of  Jfar^  Wallsmd  Christopher  Wall 
in  the  lands  demised  by  the  lease  of  1831,  descended  upon 
and  were  vested  in  Joseph  Wall,  their  eldest  brother  and 
heir-at-law. 

To  this  report  exceptions  were  taken   upon  behalf  of 
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some  of  the  younger  children  of  the  testator,  upon  the  |g4g 
f^round  that  the  Master  should  have  found  that,  upon  the  "^ 
death  of  Mary  WaU^  her  share  in  the  freehold  estates, 
which  were  estates  pur  autre  vicy  and  devised  by  the  testa- 
tor tq  his  wife  and  children  share  and  share  alike,  without 
uming  any  special  occupants,  vested  in  her  personal  repre- 
lentadves.  A  similar  exception  was  taken  to  the  finding  of 
the  Master  with  respect  to  Christopher  fVcUTs  share. 


— 1 
Wall 

V. 

Btrmb. 
Statement. 


Mt»  Fitzgibbon  and  Mr.  Connor ^  in  support  of  the  excep- 
tioD,  cited  Doe  d.  Lewis  v.  Lewi8{a)f  and  were  proceeding 
to  argue  the  case,  when  they  were  stopped  by 


Argument, 


Thb  Lord  Chancellor  : — 

I  cannot  permit  this  exception  to  be  argued.  If  ever  a 
point  was  closed  by  decision  it  is  this ;  that  where  a  man 
has  an  estate  pur  auter  vie,  limited  to  him  and  his  heirs,  and 
devises  that  estate,  by  words  which,  without  words  of  limi- 
tation, would  pass  the  quasi  inheritance — as  the  words  here 
would — and  the  devisee  dies  intestate,  the  persons  to  take  are 
the  heirs  and  not  the  personal  representatives  of  the  devisee. 
The  point  was  so  decided  in  this  country  many  years 
8ince(&)  ;  and  that  decision  has  been  followed  in  England  ; 
and  many  opinions  have  been  given  on  it.  I  must  therefore 
decline  to  hear  the  question  argued ;  for  I  will  not  be  auxi- 
liary to  unsettle  settled  opinions.  The  case  of  Doe  d.  Lewis 
T.  Leuns  is  distinguishable.  There  the  devise  was  to  a  man 
and  his  assigns^  which,  it  was  held,  did  not  mean  heirs :  but 
in  this  case  the  devise  is  in  general  terms,  and  in  words 

(a)  9  M.  &  W.  662 

(fcj  See  Blake  v.  Jones  d.  Blake,  1  Hud.  &  Bro.  227,  n. ;  Philpot  v. 
Jmes,  3  Doug.  425. 


Judgment. 
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Wall 

V. 

Byrne. 


JudymenU 


which  arc  sufficient  to  pass  the  entire  interest  under  the 
lease.  If  this  had  been  a  fee  simple  estate,  it  would  have 
gone  to  the  devisee  and  bis  heirs  under  the  terms  of  this 
devise.  The  testator  gives  all  his  interest  in  the  lands  to  his 
devisees ;  and  both  law  and  good  sense  require  that  they 
should  take  the  same  interest  which  he  himself  had.  It  is 
a  settled  point,  and  not  now  open  to  be  disturbed.  It 
was  settled  by  a  case  in  this  country,  decided  upon  great 
consideration,  which  has  been  since  recognized  and  acted 
on.  I  shall  therefore  follow  those  authorities,  and  leave  the 
error,  if  it  be  one,  to  be  corrected  elsewhere. 


/»«€  DUNBAR. 
(I  Will.  IV.  c.  60.) 

January  26. 
Stock  was  '**"      'P  u  ,^         .  .         ,       ,  , 

vested  in  the  1  HE  petition  in  this  matter,  and  affidavits  in  support  of 

pel^n^,  u^n  it,  Set  forth,  that  in  1834,  the  sum  of  376/.  18*.  6rf.  was 

8ii"egedTf^Uie  nested  hy  John  K.  Dunbar ,  the  father  of  the  petitioners,  in 

Thi'onireVi-  ^  P^^  ^°'-  Consolidated  Annuities,  in  the  names  of  George 

ul^l^2^L  ^^^^^^^  ^^'''  ^^^^  Nixon,  and  Edward  Dunbar,  for  the 

sutemenu  in  sole  use  and  benefit  of  his  children,  the  petitioners,  Cecilia 

the  petition  * 

and  verifying     Dunbar  and  Henry  Dunbar,  upon  trust  to  stand  possessed 

affidavits,  and  ^     q        % 

letter  written    ot  and  manage  the  same  during  the  minorities  of  the  peti- 

bv  the  donor       ..  .  ,  ,  ^ 

for  the  pur-  tioiiers,  in  such  manner  as  they  should  think  fit,  for  their 
i^^fcTtion.^  benefit;  and  upon  further  trust,  to  pay  the  principal  arising 
Sed^Vu*l!eM  ^^^^  ^^  ^^^^^  however  invested,  in  equal  shares  and 
fn  wm7*uce'  moieties,  to  the  petitioners,  on  their  respectively  attaining 
unknown,  out  of  the  age  of  twenty-one  years;  and  as  to  the  interest  arisinir 

the  jurisdic-  ® 

tion,  a  petition 

was  presented,  prajing  that  the  stock  might  be  transferred  to  the  petitioners;  bat  the  Court 
refused  to  make  the  order  in  his  absence,  though  it  was  stated  that  he  declined  to  act,  and 
the  other  truitee  submitted  to  act  as  the  Court  should  direct. 
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therefrom,  upon  trust  to  pay  the^ame,  during  the  minority        184.3. 
of  petiUonerSy  to  Jcme  Mary  Dunbar^  their  mother,  or  such    '       "*       ' 

In  re  Dunbab. 

Other  person  who  should  have  the  actual  care  and  main«         

Statement, 

teoance  of  ihem,  to  go  towards  their  support, 

Th^t  Edward  Dunbar^  from  the  period  of  that  investment 
UDtilhisdeathin  April,  1839,  regularly  received  the  dividends 
on  the  stock,  and  paid  them  over  to  Jane  Mary  Dunbar^  to- 
wards the  maintenance  of  the  petitioners :  and  that  from  the 
time  of  his  decease,  Jiarme^M^roii,  another  of  the  trustees,  re- 
gularly received  the  dividends,  and  paid  them  over  in  like  man- 
ner to  Jane  Mary  Dunbar^  until  November,  1843,  when  the 
petitioner,  Cecilia  Dunbar^  attained  her  age ;  and  then  paid 
them  to  her,  for  the  use  of  herself  and  her  brother,  Henry ^ 
undl  December,  1844,  when  the  latter  attained  his  age ; 
from  which  time  the  dividends  were  paid  to  the  petitioners 
upon  their  jomt  receipt. 

That  George  S.  Bell  some  years  since  left  this  country 

inconsequence  ofembarassments,  and  was  resident  in  some 

place  abroad,  out  of  the  jurisdiction  of  the  Court ;  that  the 

petitioners  were  unable  to  obtain  any  information  as  to  his 

place  of  residence;  but  that,  after  Cecilia  Bind  Henry  Dunbar 

had  attained  their  age,  they  caused  a  letter  to  be  forwarded 

to  him,  through  a  Mr.  Petherick^  informing  him  of  the  fact 

that  they  had  attained  their  full  age,  and  requiring  him  to 

join  in  transferring  the  stock  to  the  petitioners  ;  to  which 

letter  Mr.  £e// returned  them  no  answer,  but  the  petitioners 

were  informed  by  Mr.  Petherick  that  Mr.  Bell  altogether 

declined  to  act  in  the  trust.     A  letter  written  by  John  K. 

Dunbar  to  the  solicitor  of  the  petitioners,  dated,  Paris, 

21  th  of  December,   1844,  was  produced ;     in  which  he 

slated  for  his  information,  as  the  solicitor  of  his  children, 
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* 1 ' 

In  re  Dunbab. 

Statement, 


Henry  and  Cecilia  Dunbar,  *^  that  the  8um  of  376/.  18«.  6</., 
3  per  cent.  Consolidated  Annuities,  vested  in  the  names  of 
G.  S.  Belly  James  Nixon^  and  Edward  Dunbar^  in  the 
Bank  of  Ireland,  was  lodged  by  me  for  the  benefit  of  my 
said  children,  the  interest  to  be  applied  for  their  support 
during  their  minority,  and  the  principal  to  be  paid  to  them 
on  their  attaining  age*  I  have  no  objection,  but,  on  the 
contrary,  am  anxious,  that  they  should  now  receive  the 
amount/' 


The  petition  prayed  for  an  order  that  James  Nixon  do 
transfer  to  the  petitioners  the  said  stock ;  and  that  the  Se- 
cretary of  the  Bank  of  Ireland,  or  some  other  fit  officer  of 
the  Bank,  do  join  in  the  transfer  with  James  Nixon  in  the 
name  of  George  S.  Bell. 

Argument,         Mr.  H.  G.  Htiffhes  and  Mr.  Keogh  for  the  petitioners. 

Mr.  Dix  for  James  Nixon^  submitted  to  act  as  the  Court 
directed  ;  and  asked  for  his  costs. 


Judgment,        ThB    LoRD    CHANCELLOR: — 

In  the  absence  of  one  of  the  alleged  trustees,  I  cannot 
direct  a  transfer  to  be  made  of  stock,  where  there  is  no 
other  evidence  of  the  trusts  upon  which,  it  is  said,  it  has 
been  invested,  than  that  which  has  been  given  in  this  case.  I 
ought  not  to  assume  such  a  jurisdiction ;  and  shall  therefore 
make  no  order  upon  this  petition,  but  leave  the  parties  to 
act  as  they  may  be  advised.  Nor  can  I  make  any  order 
respecting  the  costs  of  the  trustee.  He  may  get  them  out 
of  the  dividends  if  he  pleases. 
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CALCRAFT  v.  WEST.  ^ .^ 


Feb.  6,  6,  82. 

fi Y  Iba  36  Geo.  III.  c.  67,  it  is  enacted,  that  it  shall  be  Bjthe26  Geo. 
lawful  for  His  Majesty,  his  heirs  and  successors,  to  grant,  the  Crown  was 
under  the  Great  Seal  of  this  kingdom,  for  such  term,  not  ^t  leuert^ 
exceeding  twenty-one  years,  and  under  such  restrictions,  wfsWng^MT* 
conditions  and  limitations  as  to  him  or  them  shall  seem  i^e^p^og  ^ 

theatre  in  Dnb- 

meet,  from  time  to  time,  and  when  and  as  often  as  he  or  iin;  ^^  ^j 

see.  2,  it  was 

they  shall  think  fit,  one  or  more  letters  patent  to  one  or  enacted,  that 
more  person  or  persons,  for  establishing  and  keeping  one  should  for  hire, 

act  any  play  in 

or  more  well  r^ulated  theatre  or  theatres,  play-house  or  any  theatre  in 
play-houses,  in  the  City  of  Dublin,  and  in  the  liberties,  in^such  theatre 
saborba,  and  county  thereof,  and  in  the  County  of  Dublin:  JJesubiUhed 
and  (sec.  2)  "  that  from  and  after  the  Ist  of  June,  1786,  ^y  letters  pa- 

^  ^  '  '  tent;  under  the 

no  person  or  persons  shall,  for  hire,  gain  or  any  kind  of  P«>»»i'y  of  for- 
reward  whatsoever  or  howsoever,  act,  represent  or  perform,  for  eyery  such 

offence :  to  be 

or  cause  to  be  acted,  represented  or  performed,  any  inter-  sued  for  by  the 
lude,  tragedy,  comedy,  prelude,  opera,  burletta,  play,  farce,  mer. 

^      xi_        •  X  Under  this 

pantomime,  or  any  part  or  parts  therein,  on  any  stage,  or  statute  the 
in  any  theatre,  house,  booth,  tent  or  other  place  within  i^^eTs  plunf *^ 
the  said  City  of  Dublin,  or  the  liberties  or  suburbs  or  to^.,autho- 

'  rizing  him, 

county  thereof,  or  within  the  County  of  Dublin,  under  any  ^^'^^g  a  cer- 

tain  term,  to 

colour  or  pretence  whatsoever,  save  and  except  in  such  keep  a  theatre 

,  in  Dublin  ;  and 

theatre  or  play-house  as  shall  be  so  established  or  kept  by  His  Majesty 
letters  patent  as  aforesaid ;  under  the  penalty  of  forfeiting  forbid  aU  per- 
the  sum  of  300/.  sterling  for  every  such  offence,"  one  moiety  ^"r^^urir^ 

the  term,  that 
they  presnme  to  keep  open,  in  any  manner,  any  theatre  in  Dublin,  and  therein  to  act  any  play, 
QBless  they  should  be  thereunto  authorized  by  His  Majesty. 

Held,  that  the  patentee  could  not  maintain  a  bill  for  an  injunction  to  restrain  unauthorized 
persons  acting  plays  in  a  theatre  in  Dublin,  for  the  keeping  of  which  no  patent  liad  been 
granted. 

Such  a  bill  can  only  be  maintained  upon  the  ground  of  interest  in  the  plaintiff;  and  unless 
he  caa  sustain  an  action  in  the  case,  the  injunction  cannot  bo  supported. 
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' * — -^ 

Calcraft 

o. 
West. 

Statement, 


to  be  paid  to  the  Governors  of  the  Lying-in  Hospital,  the 
other  to  the  person  who  should  prosecute  or  sue  for  the 
same:  and  it  was  provided  (sec.  3)  that  nothing  in  the 
Act  contained  should  extend  to  any  entertainment  or  exhi- 
bition then  or  thereafter  established  upon  the  premises 
belonging  to  the  Lying-in  Hospital,  so  long  as  the  profits 
arising  from  the  same  should  be  applied  to  the  support  of 
that  charity,  so  that  neither  regular  tragedy  or  comedy 
should  be  exhibited  therein  :  and  (sec.  6)  prosecutions 
under  the  Act  were  limited  to  six  months  after  the  oflfence 
committed. 


Henry  Harris  having,  in  the  year  1820,  erected  a  the* 
atre  in  Hawkins'-street,  in  the  City  of  Dublin,  called 
"  The  Theatre  Royal,  Dublin,"  applied  for  letters-patent 
pursuant  to  the  provisions  of  the  26  Geo.  III.  c.  67,  allow- 
ing him  to  perform  every  species  of  dramatic  represen- 
tation in  that  theatre ;  and  accordingly,  by  letters  patent 
of  the  15th  of  May,  1820,  issued  under  the  authority  and 
reciting  that  Act,  his  late  Majesty,  King  George  IV., 
for  himself,  his  heirs  and  successors,  granted  unto  Henry 
Harris  and  his  assigns  full  power  and  authority  to  estab- 
blish  and  keep  a  theatre  within  the  City  or  County  of 
Dublin,  and  therein,  or  in  one  of  the  theatres  in  the  City 
of  Dublin,  at  all  lawful  times,  except  as  therein  excepted, 
publicly  to  act,  represent  and  perform,  or  cause  to  be  acted, 
represented  and  performed,  all  interludes,  tragedies,  com&> 
dies,  preludes,  operas,  burlettas,  plays,  farces,  pantomimes, 
or  any  part  or  parts  thereof,  of  what  nature  or  kind  soever, 
decent  and  becoming,  and  not  profane  or  obnoxious— to  hold 
for  the  term  of  twenty-one  years  from  the  date  thereof: 
and  His  Majesty  did,  by  the  said  letters  patent,  for  him- 
self, his  heirs  and  successors,  strictly  prohibit  and  forbid  all 
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persons  whatsoever,  during  the  time  thereinbefore  limited, 
that  they  or  any  of  them  presume  to  erect,  build  or  keep 
open,  in  any  manner  whatsoever  or  howsoever,  any  theatre 
or  stage  whatsoever  within  the  City  or  County  of  Dublin, 
and  therein  or  thereon  to  act,  represent  or  perform  any 
interlade,  tragedy,  comedy,  prelude,  opera,  burletta,  play, 
fueCf  pantomime,  or  any  part  or  parts  thereof,  unless  they 
should  be  thereunto  duly  authorized  or  appointed  by  His 
Majesty,  his  heirs  and  successors.  These  letters  patent 
ooDtained  the  usual  clause,  that  they  should  be  construed 
b  the  most  favourable  form  for  the  benefit  of  the  grantee 
and  his  assigns. 


1845. 


Calcrapt 

V, 

West. 
Statement, 


By  other  letters  patent  of  the  5th  of  October,  1829, 
after  redting  the  26  Geo.  III.,  c.  57,  and  the  letters  patent 
theretofore  granted  to  Henry  HarriSy  His  Majesty  King 
George  IV.  granted  to  Richard  Talbot  Jones  and  Charles 
H.  JoneSy  and  their  assigns  (in  trust  for  themselves  and 
certain  other  persons  therein  named),  full  power  and  autho« 
rity  to  establish  and  keep  a  theatre  within  the  City  or 
County  of  Dublin,  and  therein  to  act,  represent  or  perform 
all  concerts,  feats  of  horsemanship,  fantoccini,  ballets,  melo- 
dramas, pantomimes,  operatic  pieces,  and  such  other  exhi- 
bitions as  were  usually  given  at  certain  theatres  therein 
particularly  named  (being  the  minor  theatres  in  the  City 
of  London) ;  prohibiting,  however,  the  performances  of  the 
regular  drama  therein,  the  liberty  of  which  performance 
had  been    (as   the    said   letters   patent  stated)    thereto- 
fore granted  to  Henry  Harris ;    to  hold  for  the  term  of 
twenty-one  years  from  the  date  thereof.      These  letters 
patent  contained  a  prohibitory  clause,  similar  to  that  in 
the  letters-patent  to  Henry  Harris,  but  confined  to  such 
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^^      "^  performed. 


West. 
Staiemtnt, 


By  indenture  of  the  14th  of  February,  1822,  Henry 
Harris^  in  consideration  of  the  sum  of  lO^OOO/.,  gpranted  two 
annuities,  of  700/.  and  300/.,  to  George  BickneU,  for  the 
term  of  ninety-nine  years,  provided  eight  lives  thereiti  named 
should  so  long  live ;  and  he  thereby  assigned  the  theatre 
to  William  Moore  and  W.L.  Bicknell^  and  their  heirs,  upon 
trust,  during  the  term  of  99  years,  to  pay  out  of  the  rents 
thereof  the  said  annuities :  and  by  the  same  deed  WiUiam 
Harris  also  assigned  the  letters  patent  to  the  same 
trustees,  and  covenanted,  that  before  the  expiration 
thereof  he  would  use  his  best  efforts  to  obtain  a  renewal 
thereof:  and  the  trustees  were  empowered  to  sell  the  the- 
atre, or  letters  patent,  in  case  the  annuities  should  be  in 
arrear  for  forty  days. 


S.  Beezley  was  afterwards  appointed  a  trustee  in  the 
place  of  William  Moore ^  pursuant  to  a  power  for  that  purpose 
contained  in  the  annuity  deed  ;  and  on  the  9th  of  Decem- 
ber, 1838,  other  letters  patent,  of  the  like  tenor  as  those 
of  May,  1820,  were  granted  to  S.  Beezley  and  W.L.  Bick" 
nellj  for  the  term  of  twenty-one  years ;  and  the  former 
letters-patent  were  surrendered. 

The  annuities  having  fallen  into  arrear,  articles  of  agree- 
ment, dated  the  27  th  of  August,  1839,  were  executed 
between  the  trustees  of  the  deed  of  1822,  and  the  several  per- 
sons interested  in  the  annuities  thereby  granted,  of  the  one 
part,  and  the  plaintiff,  John  W.  Calcrafty  of  the  other 
part;  whereby  the  parties  of  the  first  part  agreed  to  sell, 
and  John  W.  Calcraft  agreed  to  purchase,  as  and  from  the 
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29th  of  October,  then  next,  all  the  estate,  right  and  inte- 
rest of  the  parties  of  the  first  part  in  the  theatre,  letters 
patent,  scenery,  dresses  and  decorations,  for  the  sum  of 
12,000/.,  payable  by  instalments  as  therein  mentioned. 
And  it  was  agreed,  that  until  the  plaintiff  should  be  entitled 
to  his  purchase  deeds,  he  should  be  deemed  and  considered 
a  tenant  of  the  theatre,  &c.,  at  the  rents  therein  mentioned  ; 
and  that  upon  payment  of  the  12,000/.  and  interest,  the 
plaintiff  should  be  entitled  to  an  assignment  of  the  theatre, 
letters  patent,  &c.,  and  to  have  delivered  to  him  the  title 
deeds  and  letters  patent,  and  any  renewal  thereof  that 
might  in  the  mean  time  be  granted. 


1845. 

^^ 1 

Calcraft 

V. 

West. 
Statement, 


Previous  to  the  execution  of  these  articles,  John  TV. 
Calcraft  had  been  in  the  possession  of  the  theatre  as  tenant 
to  the  trustees  of  the  deed  of  1822 ;  and  he  continued  in  the 
excluuve  possession  thereof,  under  the  articles,  and  paid 
500O/.,  part  of  the  purchase  money.  The  remainder  was 
still  due ;  and  no  conveyance  of  the  theatre  or  letters- 
patent  had  been,  as  yet,  executed  to  him. 

The  letters-patent  so  granted  to  Henry  Harris^  and  the 
renewal  thereof,  and  the  letters  patent  granted  to  the 
Messrs.  JoneSy  were  the  only  letters  patent  granted  under 
the  56  Geo.  III.  c.  67. 


In  October,  1835,  one  W.  Last  opened  a  theatre  in  the 
City  of  Dublin,  called  the  Adelphi  Theatre,  and  performed 
therein  French  plays,  operas  and  operatic  pieces  :  where- 
upon the  plaintiff,  John  W.  Calcraft^  brought  an  action  of 
debt  for  penalties  under  the  Statute  against  him,  and  reco- 
vered judgment  for  300/. ;  which  he  was  unable  to  levy,  as 
the  defendant  in  that  action  left  the  country  upon  the  ver- 
dict being  given  against  him. 
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In  August,  1833,  Richard  T.  Jones  and  Charles  H. 
Jones  granted  to  John  and  James  Calvert^  the  proprietors 
of  Abbey-street  theatre,  the  benefit  of  the  patent  of  1829, 
for  the  term  of  two  years :  upon  the  expiration^  of  that  term, 
James  Calvert  enjoyed  the  benefit  of  that  patent  under  an 
equitable  contract  entered  into  between  him  and  the  Messrs. 
Jones,  which  continued  until  August,  1839.  Under  colour 
of  these  letters  patent,  James  Calvert  performed  plays  of  the 
regular  drama,  at  his  theatre  in  Abbey-street ;  and  John 
fV.  Calcrafty  in  May,  1839,  recovered  judgment  against 
him  in  an  action  for  penalties,  which,  however,  he  was  not 
able  to  levy,  by  reason  of  Calverfs  embarrassed  circum- 
stances. 


In  August,  1835,  Richard  T.Jones  {Cheurles  H.  Jones 
being  then  dead),  agreed  to  grant  all  his  right  under  the 
patent  of  1829,  to  James  Calvert^  the  younger,  for  the  term 
of  five  years,  from  the  10th  of  August,  1839,  at  the  yearly 
rent  of  255/. 


In  1843,  there  being  a  large  arrear  of  rent  then  due, 
Richard  T.  Jones  brought  an  action  against  James  Calvert 
for  the  recovery  thereof;  and  obtained  a  verdict  in  the  sit- 
tings after  Michaelmas  Term,  1843.  After  notice  of  trial  in 
that  action  had  been  given,  and  before  the  cause  came  on  to 
be  tried,  James  Calvert  confessed  a  judgment  to  the  defendant, 
M.  West  (coUusively,  as  it  would  appear,  to  deprive  Richard 
T.  Jones  obtaining  any  fruits  from  his  action),  upon  which 
West  immediately  issued  execution ;  and  on  the  6th  of 
January,  1844,  the  sheriff  sold  the  scenery,  dresses,  &c.,  of 
the  theatre  to  J.  Berry,  and  a  few  days  afterwards  sold 
Calvert's  interest  in  the  plot  of  ground,  and  the  buildings 
erected  thereon,  on  the  north  side  of  Abbey>street  (the 
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theatre),  to  Af.  West  and  J.  Berry ^  and  conveyed  the  same 
to  them  by  indenture  of  the  25th  of  January,  1844.  Upon 
the  sale  of  the  scenery  being  made,  James  Calvert  wrote  a 
letter  to  J.  Berry ^  consenting  that  Berry  should  keep  the 
tbettre  open,  and  the  company  employed,  and  have  the 
me  of  the  theatre  until  the  same  should  be  finally  disposed 
of;  he  discharging  the  expenses  in  the  mean  time ;  and  by 
another  letter  from  James  Calvert  to  M.  West  and  J. 
Berry y  dated  the  15th  of  January,  1844,  James  Calvert 
eomented  that  West  and  Berry  should  have  the  use  of  the 
patent  assigned  to  him  by  Mr.  R.  T.  Jones,  and  all  the 
prinleg^  of  performance  attached  thereto,  "upon  the  terms 
already  defined  and  settled  between  us,  during  my  term." 


1845. 


On  the  22nd  of  January,  1844,  James  Calvert  was  ar- 
rested for  debt;  and  afterwards  petitioned  to  be  discharged  as 
an  insolvent.  He  was  opposed  by  R,  T,  Jones;  and  the  result 
of  the  opposition  was,  that  the  Court  ordered  James  Calvert 
to  be  discharged  ;  and  at  the  same  time  ordered  him  to 
surrender  to  R.  T,  Jones  the  agreement  of  August,  1839, 
for  the  use  of  the  patent ;  which  he  forthwith  did  in  open 
Court,  in  the  presence  of  M.  West  and  J.  Berry, 

Before  and  after  the  discharge  of  James  Calvert^  appli- 
cations were  made  by «/.  Berry  and  Af.  West  to  7?.  T.  Jones 
for  a  renewal  of  the  term  for  holding  the  theatre  under  his 
patent ;  which,  however,  were  not  acceded  to  :  and  by  ar- 
ticles of  the  29th  of  June,  1844,  R.  T.  Jones  agreed  to 
grant  toj.  C,  Joseph  the  benefit  of  his  patent :  under  which 
agreement  Joseph  opened  the  Victoria  Theatre  in  Bruns- 
wick-street. 


«^  Berry  made   the  before-mentioned  purchases  in  trust 
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for  M.  fVestf  and  afterwards  assigned  all  his  interest  therein 
to  him ;  and  M.  West  having  caused  several  tragedies  and 
plays  of  the  regular  drama  to  be  performed  in  the  Abbey- 
street  Theatre,  the  plaintiff,  John  W.  Calcraft^  filed  the  pre 
sent  bill  against  him  and  against  George  Grajfy  an  actor,  and 
M.A.  Tyrell  and  E.  Makenzie^  two  of  the  actresses  at  that 
theatre  for  an  injunction  to  restrain  the  defendants  from  act- 
ing, representing  or  performing,  or  causing  tobe  acted^  repre* 
sented  or  performed,  for  hire,  gain,  or  reward,  any  interlude, 
tragedy,  prelude,  opera,  burletta,  play,  farce,  pantomime,  or 
any  part  or  parts  therein,  on  any  stage  or  in  any  theatre 
within  the  City  of  Dublin,  under  any  colour  or  pretence 
whatsoever,  save  and  except  in  some  theatre  or  play-house 
which  should  be  established  or  kept  by  letters  patent  as  afore- 
said, pursuant  to  the  Statute :  and  for  the  costs  of  the  suit 

The  bill  was  afterwards  amended  by  striking  out  the 
names  of  the  female  defendants  as  parties  thereto. 

The  plsdntiff  moved  upon  the  bill,  verified  by  aflidavits, 
for  an  injunction  until  answerer  further  order.  The  Master 
of  the  Rolls  did  not  grant  the  injunction  ;  but  put  the 
defendants  under  terms  which  provided  for  the  speedy  deter- 
mination of  the  suit. 


Argument,  Mr.  Brewster,  Mr.  Monahan^  Mr.  Creighton^   and  Mr. 

Woodroffcy  for  the  plaintiff. 

The  principal  question  is,  whether  this  Court  has  juris- 
diction to  grant  the  relief  prayed.  It  was  contended  by  the 
defendants,  on  the  motion  for  the  injunction,  that  it  was  the 
common  law  right  of  every  subject  to  open  a  theatre,  and 
therein  to  act  plays  for  hire.  There  is  no  authority  for 
that  position :  and  the  language  of  the  Statute,  **  that  it 
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shall  be  lawful"  for  the  Crown   to  grant   letters   patent 
aothorizing  stage  performances,  and  the  eases  lead  to  an 
opposite  conclusion :  Jacob  Halts  case(a)  ;   Uex  v.  Rig- 
gmnmip)  ;  Sir  Anthony  Ashley's  case(c) ;  Vin.  Abr.  Riots, 
A8;    Dalt.  Just.  c.  136.     [Th«   Lord   Chancellor. 
These   were  cases  of  nuisance :  but   supposing  that  an 
indictment  would  lie  against  stage  players,  does  that  give 
jarisdiction  to  this   Court   to  grant  relief.]     It  assists  my 
argument  to  show  that,  unless  licensed  by  the  Crown,  it  is 
onlawfbl  to  represent  stage  performances  for  hire.  It  will  be 
said  that  where  a  new  offence  is  created  by  Act  of  Parlia- 
ment, and,  in  the  same  section,  a  penalty  is  imposed  upon 
the  party  committing  it,  the  penalty  is  the  only  sanction, 
and  that  an  indictment  will  not  lie ;  1  Russell  on  Crimes, 
49 :  but  that  does  not  apply  to  a  case  where  the  act  is  an 
offence  at  common  law,  and  a  penalty  is  imposed  by  Act  of 
Parliament.     So  where  a  Statute  prohibits  an  act,  and  im- 
poses a  penalty,  yet  a  party  may  be  indicted  for  the  com- 
mission of  the  act :  Rex  v.  Harris{d).     The  present  case 
comes  within  the  principle  of  the  decisions  on  the  Statutes 
against  gambling ;  which  is  an  offence  created  by  Statute 
and  sanctioned  by  a  penalty :  and   yet  Courts  of  Equity 
entertain  a  jurisdiction  to  restrain  a  party  suing  upon  a 
gambling  security.     The  jurisdiction  of  the  Court  is  not 
taken  away  by  the  special  enactments  of  aStatute  providing 
a  remedy  in  a  particular  case :    The  Attorney  General  v. 
AftpinaJl{e)  ;     The  Attorney  General  v.  The  Corporation 
ofPoole{f).    But  I  would  put  this  case  rather  upon  the 
right  or  interest  of  the  plaintiff,  derived  under  his  patent, 
than  on  the  defendant's  violation  of  the  criminal  law.     If 
the  patent  confer  a  right  on  the  plaintiff,  there  is  no  doubt 
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that  the  Court  will  restrain  an  infringement  of  that  right.  It 
is  like  the  case  of  a  fair  or  market :  the  Court  will  restrain 
the  opening  of  a  new  market  to  the  injury  of  tlie  old  one : 
Ex  parte  0'Rielly{a) ;  Mosley  v,  Walher{b)  ;  In  re  Is- 
lington Market  Bill{c).  The  jurisdiction  to  restrain  the 
infringement  of  a  patent  is  undoubted,  though  a  special 
remedy  is  provided  by  the  Act :  Sheriff  v.  Coates{d). 
Here  the  plaintiff  has  a  clear  right  under  the  Statute  and 
his  patent  to  act  plays.  The  action  for  the  penalty  is  given 
to  the  common  informer ;  no  remedy  is  expressly  g^ven  by 
the  Act  to  the  patentee ;  and  as  there  cannot  be  a  right 
without  a  remedy,  the  inference  is  that  the  patentee  may 
maintain  an  action  on  the  case  for  an  infringement  of  his 
right.  In  1  RolL  Abr.j  Action  sur  case^  M.  17,  it  is  said 
that  if  the  king  grants  that  no  one  shall  use  such  a  thing 
but  the  grantee  (supposing  this  to  be  a  good  grant),  and 
another  uses  it,  the  grantee  may  have  an  action  on  the 
case  against  him.  That  is  precisely  the  present  case.  Such 
an  action  was  held  to  be  maintainable  under  the  Copyright 
Acts,  though  it  was  argued  that  the  only  remedy  was  an 
action  for  the  penalty  :  Beckford  v.  Hood(e).  [Tub  Lord 
Chancellor.  There  the  Statute  gave  the  author  a  pro- 
perty in  the  publication  of  his  work :  here  the  question  is, 
whether  the  patentee  has  a  property  or  license.  Suppose 
the  case  of  a  license  to  open  a  public  house ;  could  the 
.  licensee  maintain  an  action  on  the  case  against  another  per- 
son for  opening  an  unlicensed  public  house  near  him  ?] 
That  is  a  right  of  a  different  nature;  and  even  in  such  a 
case  it  is  far  from  being  clear  that  the  licensee  could  not 
maintain  the  action.  It  is  difficult  to  distinguish  this  case 
from  that  of  the  grant  of  a  fair  or  a  market,  which,  though 


(«)  1  Vcs.  Jr.  112  n.  Seep.  140. 
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only  the  grant  of  a  license,  yet  becomes  property  capable 
of  transmission.  Bartlett  v.  Finor(a);  and  De  Begnis  v. 
Armistead{b)  were  also  referred  to, 

Mr.  Pigotiy  Mr.  Napier^  and  Mr.  A.  Vance^  for  the  de- 
fendants. 

The  sole  question  is,  whether  this  is  property  or  license. 
The  plaintiff  cannot  maintain  the  bill  unless  he  can  main- 
tain an  action  on  the  case  for  the  infringement  of  his  patent 
right.     Such  an  action  was  never  heard  of.     Beckford  v. 
Hood{c)  was  a  very  different  case  from  the   present :  the 
Statute  8  Anne,  c.  19,  E.,  gives  to  the  author  a  property 
in  the  publication  of  his  work  ;  and  the  penalty  is  imposed 
by  a  subsequent  section.     The  action  there  was  brought 
upon  the  section  which  gave  the  right.      Here  the  second 
section  of  the  Statute  does  not  confer  any  right :  it  merely 
prohibits  all  theatrical  representations  within  the  city  or 
county  of  Dublin,  except  in  such  theatre  as  should  be  esta* 
biished  by  letters  patent,   under  a  penalty  of  300/.     The 
plaintiff,   to  support  his  case,  must  contend  that,   by   the 
first  section  of  the  Act,  power  was  given  to  the  Crown  to 
annex  to  the  letters  patent  granted  to  Henri/  Harris^  the 
probibition  contained  in  them.      The  placitum  in   Roll. 
Abr.  is  not  an  authority  for  this  bill ;  it  is  put  doubtfully, 
by  /iW&,  who  cites  the  case  oi Monopolies{d)  for  it.  In  that 
case  Queen  Elizabeth^  by  letters  patent,  granted  to  E. 
Darcy  full  power,  license  and  authority,  to  import  playing 
cards  into  the  realm,  and  sell  them  within  the  same;  and 
that  he  should  have  and  enjoy  the  whole  trade  of  all  play- 
ing cards :  and  further,  that  he,  and  Jione  other,  should  have 
the  making  of  playing  eard»  within  the  realm :   to  hold  for 
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twenty-one  years  after  the  expiration  of  a  former  grant  of 
the  like  nature:  and,  by  the  same  letters  patent,  the 
Queen  commanded  that  no  person,  besides  the  grantee, 
should  bring  or  make  any  playing  cards  within  the  realm, 
during  the  term,  upon  pain  of  fine  and  punishment  for  con- 
tempt. Darcy  brought  an  action  on  the  case  against  a  per- 
son who  had  sold  playing  cards  made  within  the  realm. 
The  Court  considered,  first,  whether  the  grant  of  the  sole 
right  of  making  playing  cards  within  the  realm  was  valid; 
and  they  held  it  was  not :  secondly,  whether  the  dispensa- 
tion to  have  the  sole  importation  of  foreign  cards  was  good, 
it  being  contrary  to  the  3  Ed.  IV.,  c.  4  ;  and  they  held  it  was 
void:  but  added,  that  admitting  that  such  dispensation  was 
good,  yet  the  plaintiff  could  not  maintain  an  action  on  the 
case  against  those  who  imported  foreign  cards,  but  that 
the  remedy  which  the  3  Ed.  IV.  gave  ought  to  be  pursued. 
The  position  laid  down  by  RolU  assumes  that  the  restriction 
in  the  letters  patent  was  valid  :  but  we  contend  that  neither 
by  the  common  law,  nor  by  this  Act  of  Parliament,  is  the 
king  empowered  to  impose  the  prohibition  contained  in 
these  letters  patent.  The  preamble  of  the  Act  shows  that 
theatrical  representations  are  not  illegal  by  the  common 
law ;  and  1  Hawk.  PI.  Cr.  693  is  to  the  same  effect :  and 
the  Statute  does  not  expressly  confer  upon  the  Crown  the 
right  of  prohibiting  them.  The  question,  therefore,  comes 
to  this  :  does  the  power  given  to  the  Crown  to  grant  letters 
patent  authorizing  such  representations,  imply  a  power  to 
prohibit  all  other  like  performances  which  are  not  licensed. 
The  common  law  in  England  upon  this  subject  is  the  same 
as  that  in  Ireland.  The  39  Eliz.  and  12  Anne,  s.  2,  c.  23,  by 
which  players  are  classed  among  rogues  and  vagabonds,  and 
are  punishable  as  such,  are  prohibitory  Statutes;  which  would 
be  unnecessary,  if  the  representation  of  stage  performances 
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was  ill^al  at  common  law.     The  10  Geo.  2,  e.  28,  which, 
IB  8one  measure,  relieved  players  from  the  penalties  im- 
posed by  the  former  Acts,  provided,  that  persons  acting  in 
any  place  where  they  are  not  legally  settled,  and  without 
the  authority  of  letters  patent    or  license  from  the  Lord 
ChamberlaiB,    shall    be  deemed  rogues    and    vagabonds 
within  the  meaning  of  the  12  Anne:  and  the  second  scc- 
tioa  enacts,   that  if  any  person,  having  or  not  haviitg  a 
l^al  settlement,  shall,  without  such  authority  or  license  as 
aforesaid,  act,  represent  or  perform,  for  gain,  any  interlude, 
tragedy,  comedyj  play,  &c.,  he  shall,  for  every  such  offence, 
forfeit  the  sum  of  50/. ;  and  in  case  that  sum  be  paid,  he 
shall  not  be  subject  to  the  penalties  inflicted  by  the  Act  of 
Aone.  Now  there  have  been,  since  the  time  of  Charles  II., 
patent  rights  to  hold  theatres;  the  patentees  under  those 
patents  have  had  a  property  (if  it  be  property)  in  the  rigiit 
to  act  plays ;  but  though  that  right  has  been  frequently  in- 
vaded, there  is  no  instance  of  the  patentees  having  ever 
attempted  to  obtain  redress  by  an  action  on  the  case,  or  by 
an  injunction;  but  there  arc  many  instances  of  proceedings 
by  indictment  for  a  nuisance,  and  by  action  for  penalties  ; 
as  in   The  King  v.  Better toti{a);  Rex  v.  Higgin8on(b); 
Archer  v.  WaUingrice{c);  Gregory  v.  Tuffs{d) ;  and  Gre- 
gory V.  Tavernor{e).     This  total  absence  of  authority  is 
conclusive  against   the  right  of  the  plaintiff  to  the  relief 
sought.     The  offence  created  by  the  Statute  is  a  new  one ; 
and  the  particular  remedy  given  should  have  been  pursued : 
Rex  y.Robinson(f);  Millar  v.  Taylor{g);  2  Hawk,  P.  C\ 
289;  East  India  Company  v.  Inter lop€rs{h). 


1845. 


Caxcra^t 

V. 

Wbst. 
Argument, 


(a)  Skin.  629. 
(6)  2  Burr.  1232. 
W^Esp.  I8G. 
('')6Car.  «c  r.  271. 


(<?)  G  Car.  &  P.  281. 
(f)  2  Burr.  799,  803. 
(4,0  4  Burr.  2303,  2323. 
(A)2Ch.  Ca.  165. 
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Argument, 


The  plaintiff  has  not  brought  the  necessary  parties  before 
the  Court.  The  trustees,  in  whom  the  legal  interest  in  the 
patent  of  1839  is  now  vested,  are  not  parties  to  the  suit. 
They  are  not  trustees  for  the  plaintiff  alone ;  for  the  pur- 
chase-money has  not  yet  been  paid  off.  The  Attorney* 
General  also  should  have  been  a  party  to  the  suit. 


The  King  v.  NeoiUe{a)  was  also  referred  to. 


Mr.  Monahan^  in  reply. 

As  to  the  objection  of  want  of  parties,  it  does  not  apply. 
It  has  been  held  that,  where  the  title  is  clear,  an  assignee  by 
parol,  of  a  copyright,  may  maintain  a  bill  for  an  injunction 
without  making  the  assignor  a  party  to  the  suit :   Sweet  v. 
CcUer{b);    Hodges  v.    WeUh{c);    Long  v.    Oxberry{d); 
Const  y.  Harris{e):  for  the  Court,  if  it  be  necessary  to  try 
the  right  at  law,   will  put  the  defendant   under   terms 
to    admit   that   the  legal   title    is  in    the  plaintiff.      In 
this  case  also,  the  plaintiff,   until  payment  of  the  pur- 
chase-money,  is  tenant   of  the  theatre  to   the  trustees. 
[The   Lord    Chancellor.    The  cases  cited  came  be- 
fore the   Court   upon  applications  before  the  hearing.] 
This  objection  has  not  been  taken  by  the  answer ;  and, 
if  necessary,  the  Court  will  permit  the  bill  to  be  amended. 
As  to  the  legality  of  the  restriction  in  the  letters  patent, 
whatever  doubt  may  exist  under  the  English  Statute,  there 
can  be  none  under  the  Irish  Act,  the  first  section  of  which 
authorizes  the  Crown  to  grant  to  the  patentee  the  right  of 
exercising  this  trade;  and  the  second  section  of  which  makes 
it  illegal  for  any  person,  save  the  patentee,  to  exercise  the 


(a)  I  B.  &  Ad.  489. 
(6)  1 1  Sim.  572. 
(r)  2  Ir.  Eq.  II  2r>r> 


(d  )  Godson  on  Pat.  429. 
(0  Tur.  &  R.  49(5. 
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same  trade.  The  defendants  say,  that  though  their  act  is 
iilegalv  yet  as  the  Statute  imposes  a  penalty,  no  person, 
though  injared  in  his  private  circumstances,  has  a  right  to 
haye  recourse  either  to  a  Court  of  law  or  equity  for  redress 
for  that  injury ;  but  the  case  comes  within  the  authority 
cited  from  Roll.  Abr.  Action  sur  casey  M.  17.  Here 
the  very  circumstances  exist  which  Rolle  assumes ;  for  the 
Act  of  Geo.  III.  not  only  makes  it  illegal  for  any  person 
bat  the  patentee  to  represent  or  act  plays,  but  it  also  em- 
powers the  Crown  to  grant  a  patent,  authorizing  the  pa- 
tentee to  represent  plays.  Such  right  is  not  conferred  on 
the  Crown  by  the  corresponding  English  Statutes.  Sheriff 
V.  Coai€s(a);  Wilkes  v.  The  Hungerford  Market{b);  and 
Spencer  v.  The  London  and  Birmingham  Railway  Com- 
pamf{c)t  are  authorities  that,  notwithstanding  the  peculiar 
saaction  given  by  the  Statute,  the  party  grieved  has  also  his 
remedy.  It  is  diflBcult  to  say  that  the  patent  right  is  not 
property,  it  being  transmissible  like  other  property. 
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Mr.  Pigoty  for  the  defendants,  on  this  day  (February  7) 
itated  that  he  would  not  make  any  objection  to  the  form  of 
the  pleadings ;  and  that  the  defendants  submitted  to  have 
the  legal  questions  decided  by  the  Court. 


The  Lord  Chancellou. 

In  this  case   the  owner  of  the   patent  from  the  Crown       hi,hriu-*f 
'^ksforan  injunction  against  the  defendants  for  infrin^in^ 


{n)\^.h  M.  139. 
(M  2  Ring   N.  C.  2B\. 


(r)  8  Sim    \m 
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his  sole  right  to  perform  the  regular  drama.  Several  ob- 
jections in  point  of  form  were  raised,  but  they  were  ulti- 
mately abandoned,  and  I  was  requested  to  decide  the 
abstract  question  of  right  to  maintain  the  bill,  and  not,  in 
the  first  instance,  to  put  the  plaintiff  to  try  his  right  at  law 
to  maintain  an  action  on  the  case. 


The  rights  of  the  parties  depend  on  the  26  Geo.  IIL,  c. 
57,  by  which  a  power  was  given  to  the  Crown  to  grant  let- 
ters patent  for  keeping  a  theatre  or  theatres  in  the  City  of 
Dublin,  and  in  the  County  of  Dublin.  And  by  the  second 
section  no  person  is,  for  hire,  to  perform  any  play,  &c.,  in 
any  theatre  within  the  city  or  county,  save  in  such  theatre 
as  shall  be  so  established  by  letters  patent,  under  a  penalty 
of  300/.  for  any  offence,  to  be  recovered  at  law  by  any  per- 
son who  shall  sue  for  the  same.  The  prohibition  and 
penalty,  it  will  be  observed,  are  in  the  same  clause.  This 
prohibition,  would,  in  the  first  instance,  operate  against  all 
the  world;  and  a  breach  of  it  could  not  be  prevented  by  this 
Court,  but  would  subject  the  offending  parties  to  the  heavy 
penalty  imposed  by  the  Act.  So  that  there  is  no  original 
jurisdiction. 


It  is  contended  for,  on  the  part  of  the  plaintiff,  that  he 
has  a  property  in  the  patent,  which  entitles  him  to  an  in- 
junction, and  that  he  could  bring  an  action  on  the  case.  On 
the  part  of  the  defendants  it  is  stated,  and  not  denied,  that 
no  such  action  has  ever  been  brought.  The  plaintiff  relies 
upon  the  prohibition  in  the  patent  against  other  persons 
performing :  but  this  appears  simply  to  confine  the  autho- 
rity to  the  patentees  ;  for  the  Act  of  Parliament  itself  con- 
tains the  prohibition,  and  restricts  all  persons  but  the 
patentees  from  keeping  a  theatre. 
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The  plaintiff's  counsel  were  not  agreed  whether  he  could 
aaintain  the  bill  unless  he  could  maintain  an  action  on  the 
case.  In  my  opinion  he  can  only  maintain  the  bill  upon 
the  ground  of  interest:  unless,  therefore,  he  could  sustain 
an  action  on  the  case,  the  injunction,  I  think,  cannot  be 
supported.  For  the  prohibition  is  general ;  and  the  aid  of 
this  Court  is  not  required  to  give  effect  to  it.  After  the 
patent  was  granted,  the  patentee  was  no  longer  subject  to 
the  prohibition  :  he  was  excepted  out  of  it ;  but  it  remained 
in  force  as  to  the  rest  of  the  world  :  and  the  remedy  for  a 
breach  was  not  altered,  although  it  was  restricted  by  the 
authority  g^ven  by  the  patent.  The  patentee,  after  the 
grant,  had,  as  a  person  who  could  sue  for  the  penalty,  just 
the  same  right  to  punish  an  infringement  of  the  prohibi- 
tion as  he  had  before,  but  no  higher  or  greater.  The 
pablic  had  still  the  same  security  under  the  Act  of  Parlia- 
ment. 


1845. 


Calcb.vft 

V. 

West. 

Judgment. 


In  &vour  of  the  plaintiff's  right  to  maintain  an  action  on 
the  case,  I  RolL  Abr.  106,  pi.  17,  was  relied  upon.  That 
aod  pi,  16  are  the  rules  extracted  by  Rolle  from  the  Case 
of  Monopolies,  in  11  Rep.  Mb.  The  Statute  3  Edw.  IV., 
c.  4,  prohibited  the  introduction  into  the  realm  of  foreign 
playing  cards,  and  imposed  a  penalty  for  doing  so.  The 
Queen  granted,  by  her  letters  patent,  an  authority  to  a 
person  to  import  such  cards,  and  prohibited  all  others  from 
importing  any.  It  was  held  that  this  grant  was  void ;  but 
the  Court  held  that,  admitting  that  such  grant  or  dispensa- 
tion  was  goody  yet  the  patentee  could  not  maintain  anjac- 
tion  ou  the  case  against  those  who  import  any  foreign  cards ; 
but  the  remedy  which  the  Act  of  3  Edw,  IV.,  in  such  cases, 
;;ive8,  ought  to  be  pursued.  This  is  correctly  stated  by 
Rolle  in  pi.  16.  In  pi.  17,  he  puts  the  case  of  an  exclusive 
grant  hy  the  Crown  (admittinp;  it  to  be  p^ood)  reserving  a 
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rent :  in  which  case  the  grantee  may,  as  he  collecteil  from 
the  case  in  Cokcj  maintain  an  action  on  the  case.  The 
latter  was  said  to  be  this  case.  But  in  the  instance  thus 
put,  the  Statute  is  excluded,  and  the  whole  rests  on  the  as- 
sumed power  of  the  Crown  to  grant  an  exclusive  right; 
whereas  the  present  is  like  the  principal  case,  as  stated  in 
pi.  16  ;  for  the  Statute  prohibits  the  Act  under  a  penalty; 
but  it  gives  the  power  to  the  Crown,  which,  in  the  Gise  of 
Monopolies  was  assumed  to  be  in  the  Queen,  for  the 
purpose  of  deciding  the  point. 


Beckford  v.  Hood  {a)  decided  that  an  action  on  the  case 
could  be  maintained  by  an  author  for  piracy,  whilst  his  ex- 
clusive right  of  property  remained,  notwithstanding  the 
penalty  imposed  by  the  Statutes  Anne,  c.  19;  but  that 
was  decided  upon  the  right  of  property,  the  limited  remedy, 
and  the  general  intention  of  the  Act ;  and  it  does  not,  I 
think,  rule  this  case.  In  Sheriff  v.  Coatesib)^  which  was 
much  relied  upon,  where  an  injunction  was  granted,  the 
Act  of  Parliament  which  conferred  the  right,  gave  to  the 
proprietor  an  action  on  the  case  for  a  piracy  ;  and  that  very 
provision  was  relied  upon  against  the  right  to  an  injunction. 

The  result  of  my  consideration  of  the  Act  of  George 
III.,  and  of  the  authorities  bearing  upon  its  true  construe- 
lion,  is,  that  the  plaintiff  has  only,  in  common  with  the  rest 
of  Her  Majesty's  subjects,  a  power  to  sue  for  the  penalty 
as  a  common  informer ;  that  he  has  not  any  right  of  pro- 
perty under  the  license  which  would  enable  him  to  main- 
tain an  action  on  the  case,  notwithstanding  the  remedy 
i^iven  by  the  Act;  and  that  this  Court  has  no  power  to 
grant  an  injunction.  The  bill,  therefore,  must  be  dismissed 
with  costs. 


00  7  T.  lU  p. 
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CAULFIELD  v.  MAGUIRE. 

Feb.  7,  22. 

William  Baron  Annesley  and   Francis  Annesley.  Tenant  in  fee 

borrowed 

Esq.,  being   seised,  as  tenants  in  common,  in  fee,  inter  money ;  to  se- 
cure the  pay* 
«tei,  of  the  lands  of  Gibbstown,  Troystown,  and  Donagh-  ment  whereof, 

with  interest^ 
he  confessed 
s  judgment  in  doable  the  amount,  and  put  his  creditor  into  the  receipt  of  a  fee- farm  rent, 
which  was  equal  in  amount  to  the  annual  interest :  and  afterwords  devised  all  his  estates  to 
A.  for  life  ;  remainder  to  D.  for  life  ;  remainder  to  the  first  and  other  sons  of  D,  in  taiL  A, 
died  in  1802 ;  the  full  amount  of  the  judgment  being  then  duo  to  the  creditor,  who  had  not 
be«D  paid  interest  since  1786.  B,  died  in  1824,  never  having  received  any  part  of  the  fee- 
CtfiD  rent ;  but  his  executors  were  paid  twenty-one  and  a  half  years*  arrears  of  the  rent. 
A  having,'  in  1824,  paid  off  the  judgment,  and  taken  an  assignment  of  it  to  a  trustee  for 
lumself.  Held: — that  his  executors  were  not  at  liberty  to  retain,  as  against  the  remainder  man, 
the  arrears  of  the  fee>farm  rent,  received  by  them,  and  to  leave  the  arrears  of  the  interest 
s  charge  npon  the  estate :  particukrly  as  D,  in  1803  and  1821  became  a  party  to  family  set- 
tlflDents,  in  which  the  estate  was  dealt  with  as  it  the  fee-fkrm  rent  bad  been  applied  in  pay* 
■est  of  the  interest ;  and  benefits  were  given  to  him  by  those  settlements. 

Where  an  estate,  subject  to  a  charge  bearing  interest,  is  limited  to  several  persons  in  sue- 
cttrioo,  as  tenants  for  life,  the  conclusion  to  be  drawn  from  the  authorities  appears  to  be, 
thst  each  tenant  for  life  is  liable  only  for  the  interest,  for  his  own  time;  but  that  to  liqui- 
dste  the  arrears  daring  his  own  time,  ho  must  furnish  all  the  rents,  if  necessary,  during  the 
vlmleofhislife. 

Testator  directed  that  a  certain  debt  of  25,000/.  should  be  deemed  part  of  the  residue  of 
bis  personal  estate;  and  he  gave  it,  and  all  interest  due  and  to  grow  due  thereon,  and  the 
retidoe  of  his  personal  estate,  to  trustees,  upon  trust  to  collect,  and  from  time  to  time  invest 
sme ;  and  to  pay  the  interest  of  one-third  part  thereof  to  each  of  his  three  children  for 
their  lives;  and  after  their  decease,  respectively,  to  pay  one-third  part  of  the  principal  to 
their  children.     After  making  his  will,  the  testator  by  deed  released  to  his  debtor  all  interest 
which  should  become  due  on  the  25,000/.  during  his  life  ;  and  he  agreed  to  postpone  the 
ptjioeDt  of  the  principal  sum  and  the  interest  to  accrue  due  thereon,  until  the  end  of  three 
Tctnnext  after  his  decease  ;  and  then  to  accept  payment  of  the  principal  sum  and  the  inte- 
rest which  should  have  accrued  due  thereon  during  the  three  years,  by  instalments ;  and  that 
the  25,000/.  should  not  bear  interest  after  the  expiration  of  the  three  years,  so  long  as  the 
instalments  were  regularly  paid ;  but  that  if  defaidt  should  be  made  in  payment  of  the  in- 
italmentA,  the  balance  should  be  payable  with  interest,  until  the  instalments,  with  the  interest, 
Bhoald  be  paid.     By  a  codicil,  the  testator  declared  that  the  execution  of  this  deed  should 
not  revoke,  prejudice,  or  affect,  his  will.   Held  : — that  the  three  years'  interest  did  not  form 
put  of  the  capital  of  the  residuary  personal  estate ;  and  that   the  legatees  for  life  of  the 
Rsdue  were  entitled  to  it. 

A.  as  principal  and  B.  as  surety  joined  in  granting  an  annuity  for  the  life  of  C. ;  and  A, 
ttajned  to  trustees  a  policy  of  insurance  upon  his  own  life,  upon  trust  to  permit  C.  after  the 
death  of  A.f  out  of  the  money  insured  or  the  interest  thereof,  to  receive  the  annuity.  And 
A.  and  B,  executed  their  joint  and  several  bond  conditioned  to  secure  the  punctual  payment 
of  the  annuity.  The  executors  of  A.  received  the  amount  of  the  policy  and  invested  it  upon 
Ooremroent  securities.  The  executor  of  B.  was  compelled  to  pay  C.  an  orrcar  of  the  annnuity. 

Htld: that  as  against  the  general  assets  of  ^.,  the  executor  of  B.  was  not  entitled  to  interest 

on  the  money  so  paid  by  him :  but  that  he  was  entitled,  as  against  the  sum  insured  and  the 
interest  thereon,  to  be  put  in  the  same  situation  as  if  it  had  been  duly  applied  in  payment  of 
the  annuity,  and  therefore  to  be  repaid  thereout  the  money  advanced  by  him,  with  interest. 

C.  haring  power  to  appoint  a  money  fund  to  all  and  every  or  any  child  or  children  of  hers, 
^  to  the  exclusion  of  any  one  or  more  of  them,  in  such  bbarcs  and  payable  at  such  times 
>9  she  should  appoint,  and  in  default  of  appointment,  to  be  eciually  divided  between  them, 
^!  her  will,  appointed  different  sums  to   several  of  her  children :    and  reciting  that  her 
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1845.  patrick,  by  indenture  of  the  7tb  of  March,  1764,  demised 
the  same  to  Samuel  Gerrard  and  his  heirs,  subject  to  the 
yearly  rent  of  100/.,  payable  half-yearly,  on  every  1st  of 
May  and  1st  of  November. 


^  ■  t 

Caulfisld 

r. 
BIaguibb. 

Statement, 


In  February,  1766,  WiUi<»m  Baron  ^mie^/iey  borrowed 
a  sum  of  2000/.  from  Elizabeth  Salkeld;  to  secure  which 
he  executed  to  her  two  bonds,  each  in  the  penal  sum  of 
2000/.,  conditioned  for  payment  of  the  sum  of  1000/.,  with 
interest  at  six  per  cent.  Upon  these  bonds  judgments 
were  obtained  in  Hilary  Term,  1766. 

By  indenture  of  the  10th  of  March,  1766,  it  was  agreed 
between  Elizabeth  Salkeld  and  William  Baron  Annesley^ 
that  if  Samuel  Gerrcurd^  or  the  occupier  of  the  lands  de- 
mised by  the  lease  of  1764,  should  pay  the  interest  of  the 
2000/.,  at  the  rate  of  5/.  per  cent,  per  annum,  he  should 
have  credit  for  same  out  of  his  rent ;  and  that  Eliza- 
beth Salkeld  should  accept  of  that  reduced  rate  of  in- 
terest. 

In  pursuance  of  this  arrangement,  Samuel  Gerrard  for 
many  years  paid  his  rent  to  Elizabeth  Salkeld^  in  discharge 
of  the  interest  on  the  2000/. 

djwghter  M.  bad  declared  her  intention  of  becoming  a  nun,  and  bad  retired  into  a  oooveat 
preparatory  thereto,  she  declared  that  she  deemed  her  patrimony  in  that  ease  snffioient  for 
ber  naintenanee;  but  in  case  Af.  should  change  her  mind  and  retom  to  her  Dunily  and 
firienda,  she  bequeathed  to  trustees  1000/.  in  trust  for  M.  to  receiTe  the  interest  of  the  same 
during  her  life,  and  at  her  decease  to  be  dirtded  amongst  her  children,  if  any ;  or  in  either 
case  of  her  not  learing  the  convent  or  not  leaving  any  issue,  the  1000/.  to  be  divided  amongst 
her  three  daughters  therein  named :  and  she  bequeathed  to  her  said  three  daughters  any  re- 
sidue of  the  fund  that  might  be  after  paying  the  several  legacies  in  her  will  mentiooed. 
Held: — (1),  that  the  power  authorized  an  appointment  to  take  effect  upon  the  happening  of 
a  contingency;  (2)  tliat  the  interest  wirich  should  accrue  on  the  1000/.  while  the  eottUngeBoy 
was  undetermined,  passed  under  tbe  residuary  bequest  in  the  will. 

Testatrix  gave  a  sum  of  money  to  her  children  who  should  be  living  at  the  time  of  her  de- 
cease ;  and  in  case  she  shovld  die  without  leaving  any  such  istne^  over :  and  having  a  power 
to  appoint  to  the  childrm  of  Z>.,  she  gave  2000/.,  part  of  the  fund,  to  the  separate  use  of  A. 
(one  of  the  children),  and  if  she  died  without  issue  by  her  then  present  husband  or  any  other 
die  might  thersfllter  take,  the  2000/.  to  be  divided  amongn  other  objects  of  the  power. 

Held.'^tkm  A,  was  absolnteh  entitled  to  the  2000/. 
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William  Baron  Annesley^  having  been  created  Viscount 
Gkrawley^  made  bis  will  in  May,  1770;  and  thereby  de- 
vised all  his  real  estates  to  his  eldest  son,  Francis  Charles^ 
afterwards  created  1£ax\ Annealey^  for  life;  remainder  to 
his  first  and  other  sons,  in  tail  male;  remainder  to  his 
•econd  son,  Richard^  afterwards  Earl  Annesley^  for  his  life; 
lemainder  Jto  bis  first  and  other  sons  in  tail  male :  and  by 
his  will  he  created  a  trust  term  in  his  real  estates,  for  pay- 
ment of  his  debts  and  legacies.  He  died  shortly  after- 
wards. 
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In  1772,  after  the  death  of  ^i//tam  Viscount  Glerawley^ 
a  partition  was  made  of  the  lands,  of  which  he  and  Francis 
Axnesley  were  seised  in  common  in  fee:  and  a  moiety 
thereof,  including  Gibbstown,  Troystown,  and  Donagh- 
patridkyWas  viested  in  trusteesi  to  the  uses  and  for  the  pur- 
poses in  the  will  of  fViUiam  Viscount  Gkrawley  men- 
tioned; and  subject,  among  other  debts,  to  the  two  judg- 
ments obtained  by  Elizabeth  Salkeld. 

Francis  Charles  Earl  Annesley  died  in  1802,  without 
issue  male ;  and  was  succeeded  by  Richard  Earl  Annesley ; 
and  by  indenture  of  the  19th  May,  1803,  executed  on  the 
marriage  of  William  Richard  Viscount  Glerawley^  eldest 
son  of  Richard  Earl  Annesley,  the  lands  so  allotted  were 
re-settled,  subject,  among  other  debts,  to  Salkeld' s  two 
judgments  (which  were  stated  to  be  for  the  principal  sum 
of 2000/.),  to  the  use  of  Richard  Earl  Annesley  for  life; 
with  remainder  to  William  Richard  Viscount  Glerawley 
for  life;  with  remainder  to  his  first  and  other  sons  in  tail 
male. 


In  1776  the  judgments  were  revived  by  Thomas  Salkeld^ 
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1 845.  the  personal  representative  of  Elizabeth  Salkeld.  In  1803  Sa- 
muel Gerrard^oXA  his  interest  in  the  lands  above  mentioned 
to  JohnGerrard ;  and  the  interest  on  thesum  secured  by  the 
judgments  nothavingbeenotherwisepaideither  by  the  tenant 
of  the  lands  demised  by  the  lease  of  1764  or  otherwise,  Josqph 
Salkeld,  the  administrator  de  bonis  non  of  Elizabeih  Sal- 
held,  in  1818,  filed  a  bill  against  Richard  Earl  AnntsUj/^ 
fVilliam  Richard  Viscount  Glerawley J  and  others,  to  enforce 
payment  of  the  judgment  debts;  and  thereby  claimed 
interest  on  the  principal  sums  secured  by  the  judgments, 
from  the  year  1786,  up  to  which  time  it  was  admitted 
by  the  bill  that  all  interest  had  been  paid:  and  on 
the  9th  of  May,  1823,  he  obtained  a  decree  for  pay- 
ment  of  the  sum  of  4000/.  (the  penal  sums  mentioned  in  the 
bonds),  together  with  interest  thereon,  from  the  3rd  of 
May,  1823,  and  also  for  the  costs  of  the  suit :  or,  in  default, 
a  sale  of  the  lands  affected  by  the  judgments. 

While  this  suit  was  pending,  an  arrangement  was  entered 
into  between  Richard  Earl  Annesley  and  William  Richard 
Viscount  Glerawley^  which  was  carried  into  execution  by 
an  indenture  of  the  1st  of  November,  1821 ;  whereby,  aftei 
reciting,  inter  alia,  the  marriage  settlement  of  the  19th  of 
May,  1803 ;  and  that  William  Richard  Viscount  Gfc- 
rawley  had  executed  his  two  bonds,  with  warrants  of  at- 
torney, dated  the  1st  of  November,  1821,  to  Earl  Annesley^ 
one  of  which  was  conditioned  for  the  payment  of  21,490/., 
on  the  1st  of  November,  1822,  with  interest,  at  the  rate  of 
five  per  cent. ;  and  the  other  was  conditioned  for  the  pay- 
ment of  3000/.,  with  interest  from  the  day  of  the  decease 
of  Earl  Annesley^  the  said  principal  sum  and  interest  to  be 
paid  at  the  end  of  one  year  after  the  decease  of  the  Elarl ; 
and  that  Viscount  Glerawley  was  also  indebted  to  the  Earl 
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in  550/.,  secured  by  his  bond  and  warrant,  said  three  sums        1845. 
amounting  in  the  whole  to  25,040/.,  and  that  judgments  had  *        *        ' 

Caulpicld 

been  entered  upon  those  several  bonds.     And  after  further  v. 

reciting  that  Viscount   Glerawley  was  entitled  to  several 
policies  of  insurance  upon  his  own  life,  and  therein  specified, 
for  sums  amounting  to  24,492/.  6^.  8c/.  late  currency,  and 
that  Earl  Annesleyy  being  advanced  in  years,  had  agreed  to 
relinquish  and  give  up  to  Viscount  Glerawley  the  imme- 
diate possession  and  enjoyment  of  the  settled  estates ;  it 
was  witnessed  that  in  consideration  (inter  alia)  of  the  seve- 
ral sums  of  money  secured  to  be  paid  by  the  Viscount 
Glerawley    as    aforesaid,    Richard    Earl  Annesley   and 
WilUam  Richard  Viscount  Glerawley  conveyed  the  Manor 
of  Castlewellan,  and  several  denominations  of  lands,  being 
the  settled  estate  (but  not  making  mention  of  Gibbstown, 
Troystown,  or  Donaghpatrick),  for  their  lives,  and  the  life 
of  the  survivor,  to  the  use  of  Lord  Dufferin  and  the  Rev.  A. 
Maguire^  for  a  term  of  200  years ;  and,  subject  thereto,  to  the 
use,  that  Richard  Earl  Annesley  should,  during  the  joint  lives 
of  himself  and  his  son,  receive  thereout  an  annuity  of  4000/. 
for  bb  life ;  and  subject  thereto,  and  to  the  term  of  years, 
to  the  use  of  Viscount  Glerawley^  for  his  life ;  and  after  his 
decease,  to  the  use  of  Richard  Earl  Annesley y  for  his  life  : 
and  the  trusts  of  the  term  were  declared  to  be,  first,  to  se- 
cure the   payment  of  the  annuity  of  4000/. ;  and  further, 
that  the  trustees  should,  yearly,  during  the  lives  of  the 
Earl  and  Viscount,  and  the  survivor  of  them,  out  of  the 
rents,  or  by  mortgage  or  sale,  levy  and  raise  such  yearly 
sums  of  money  as  should  be  sufficient  to  pay  the  several  an- 
nuities and  annual  outgoings,  and  the  interest  payable  upon 
the  charges  and  incumbrances  specified  in  the  schedule  to 
the  deed  annexed ;  amongst  which,  the   debts  due  to  the 
^presentatives  oi Elizabeth  Salkeld  were  not  included:  and 

^OL.  II.  L 
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further,  by  the  means  aforesaid,  levy,  raise  and  pay,  to 
Earl  Annesleyt  his  executors,  &e.,  interest  at  the  rate  of  five 
per  cent,  on  the  said  sum  of  21,490/.,  from  the  1st  of  No- 
vember, 1821,  pursuant  to  the  condition  of  the  bond  for 
the  payment  of  the  same,  passed  by  Viscount  Glerawley  to 
Earl  Annealey :  and  further,  to  raise  and  levy  thereout,  at 
the  expiration  of  one  year  after  the  decease  of  the  Elarl,  the 
said  sum  of  3000/.,  and  to  pay  the  same,  together  with  the 
interest  thereof,  to  commence  from  the  day  of  the  decease 
of  the  Earl,  unto  Richard  Earl  Annesley,  his  executors, 
administrators  or  assigns,  pursuant  to  the  condition  of  the 
before  mentioned  bond :  and  further,  to  raise  and  levy 
thereout  the  said  sum  of  550/.,  and  to  pay  same  and  the  in« 
terest  thereof,  pursuant  to  the  condition  of  the  bond  passed 
for  securing  same :  and  further,  to  raise  and  pay  the  pre- 
miums on  the  said  several  policies  of  insurance ;  and  to  pay 
the  residue  of  the  rents  to  the  person  entitled  to  the  next 
immediate  estate  in  remainder.  And  Viscount  Glerawley 
assigned  the  several  policies  of  insurance  to  the  trustees  of 
the  term,  upon  trust  to  receive  the  several  sums  of  money 
secured  by  the  policies,  and  apply  same  towards  the  pay- 
ment of  such  sum  of  money  as  should  be  then  due  and 
owing  for  principal  and  interest  on  foot  of  the  aforesaid 
several  bonds,  and  the  annuity  of  4000/.  to  Richard  Earl 
Annesley^  his  executors,  administrators  and  assigns ;  and 
to  pay  the  residue  thereof  to  Viscount  Glerawley y  his  exe- 
cutors, administrators  and  assigns.  And  Viscount  Gle- 
rawley covenanted  to  pay  the  annual  premiums  on  the  seve- 
ral policies  of  insurance  ;  and  to  pay  the  annuity  of  4000/. 
during  the  joint  lives  of  himself  and  Earl  Annesley  ;  and 
also  to  pay  the  several  annuities  and  outgoing^,  and  the  in- 
terest on  the  several  charges  and  incumbrances  mentioned 
in  the  schedule  to  the  deed ;  and  indemnify  Earl  Annesley^ 
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bis  heirs,  executors  and  administrators^  against  all  sucii 
suns  of  money  as  should  become  due  from  the  Ist  of  May, 
1821,  upon  foot  of  the  same:  and  Richard  Earl  Annealey 
gnated  and  assigned  to  Viscount  Glerawley^  for  his  own 
use,  all  rents  and  arrears  of  rent,  of  the  said  manor,  lands, 
tenements  and  hereditaments,  which  were  due  and  owing 
thereout  to  him,  on  the  25th  day  of  March,  1821  ;  and 
alio  the  household  furniture,  stock,  &c.,  in  the  house  or 
demesne  of  Castlewellan.  By  this  deed  Earl  Annesley  and 
Viscount  Gferat^fey  appointed  certain  persons  to  be  receivers 
of  the  rents  of  the  estates ;  and  they  were  authorized  and 
directed  to  apply  the  rents  according  to  the  trusts  of  the 
deed:  and  it  was  provided,  that  the  provision  thereby  made  for 
Viscount  Glerawley  should  be  in  lieu  and  satisfaction  of 
an  annuity  of  2000/.  provided  for  him  by  the  settlement  of 
1803,  and  of  certain  other  annuities  therein  mentioned : 
and  further,  that  nothing  in  the  deed  contained  should  pre- 
judice or  affect  the  right  of  Richard  Earl  Annesley,  as  to 
any  debt,  charge  or  incumbrance,  affecting  the  premises, 
then  or  theretofore  vested  in  Richard  Earl  Annesley^  his 
trastees,  or  assigns. 


1845. 


Statement, 


After  the  decree  had  been  pronounced  in  Salkelds  suit, 
Richard  Earl  Annesley  entered  into  an  arrangement  with 
Joseph  Salkeld  for  the  purchase  of  his  rights  under  that 
<iecree;  and  by  two  indentures  of  assignment,  of  the  3rd  of 
Mareh,  1824,  Joseph  Salkeld,  in  consideration  of  4200/. 
paid  to  him  by  Richard  Earl  Annesley y  assigned  to  a  trus- 
tee for  him  the  said  two  judgments;  and  by  another  in- 
denture of  equal  date,  Joseph  Salkeld,  in  consideration  of 
the  sum  of  1500/.,  paid  to  him  by  Earl  Anneslfijy  assigned 
the  benefit  of  the  decree  of  May,  1823,  to  the  same  trustee, 
in  trast  for  Earl  Annesley. 

2l 
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Richard  Earl  Annesley  died  on  the  9th  of  November, 
1824.  By  his  will,  dated  the  24th  of  December,  1822, 
after  reciting  that  he  was  entitled  to  a  certain  charge  of 
4200/.,  affecting  the  settled  estates,  and  to  certain  bond 
and  judgment  debts,  due  to  him  by  his  son-in-law,  Oeor^e 
Henry  McDowell  Johnston^  he  bequeathed  the  same  to 
trustees,  upon  trust  to  raise  and  levy  the  amount  thereof, 
in  such  manner,  and  at  such  times  as  his  daughter.  Lady 
Anna  Maria  Johnston  should  direct ;  and  to  pay  and  apply 
the  same,  and  the  interest  thereof  to  and  for  her  sole  and 
separate  use,  free  from  the  control  of  her  husband  :  and  he 
empowered  his  daughter,  notwithstanding  her  coverture,  to 
dispose  of  said  sums  of  money,  by  deed  or  will  (to  be  exe- 
cuted as  therein  mentioned),  in  such  manner,  and  at  such 
times,  and  to  such  persons  as  she  should  think  fit ;  and  in 
default  of  appointment,  in  trust  for  his  said  daughter,  her 
executors,  &c.  And  after  further  reciting  that  his  son, 
William  Richard  Viscount  Glerawley  had  executed  to  him 
his  bonds,  conditioned  for  the  payment  of  the  sum  of 
25,040/. ;  and  that  he  himself  had  effected  a  policy  of  asstt'^ 
ranee  upon  his  own  life,  for  the  sum  of  5000/.,  he  directed 
that  said  two  sums  should  constitute  and  be  deemed  part  of 
the  residue  of  his  personal  estate  and  effects;  and  he  gave 
and  bequeathed  the  same  respectively,  and  all  interest  due 
and  to  grow  due  thereon,  and  all  the  rest,  residue  and  re* 
mainder  of  his  personal  estate  and  effects,  which,  at  the 
time  of  his  decease,  he  should  be  possessed  of  or  entitled 
to,  and  not  thereby  specifically  disposed  of,  to  his  execu- 
tors after  named,  upon  trust,  to  raise  and  collect  the  same, 
and  from  time  to  time  to  invest  the  same  in  the  purchase  of 
Government  securities ;  and  to  pay  thereout  his  debts  and 
legacies  ;  and,  subject  thereto,  upon  trust  to  pay  and  apply 
the  interest  or  annual  proceeds  of  one-third  of  such  residue 
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to  the  use  of  bb  son,  Charles  Francis  Annesletfj  for  his 
life;  and  from  aad  after  his  decease,  to  pay  and  apply  one- 
tbiid  part  of  the  principal  of  said  residue  to  the  use  of  his 
children,  as  therein  directed :  and  as  to  one  other  third 
part  of  such  residue,  upon  trust  to  pay  and  apply  the  inte- 
rest, or  annual  proceeds  thereof,  to  and  for  the  sole  and 
separate  use  of  his  daughter.  Lady  CcUherine  O'Donel^ 
free  from  the  debts  and  engagements  of  her  husband,  and 
upon  her  receipt,  during  her  life ;  and  from  and  after  her 
decease,  upon  trust  to  pay  and  apply  one-third  part  of  the 
prindpal  of  said  residue,  to  and  for  the  use  of  all  and  every, 
or  any  child  or  children  of  Lady  CcUherine  O'Donel^  other 
than  an  eldest  son,  and  to  the  exclusion  of  any  one  or  more 
of  them,  in  such  shares,  and  at  such  times,  as  his  said  daugh- 
ter, notwithstanding  her  corerture,  should,  by  deed  or  will 
(to  be  executed  in  the  manner  therein  mentioned)  direct 
and  appoint ;  and  in  default  of  such  appointment,  or  as  to 
fio  much  thereof  as  should  be  unappointed,  to  be  equally 
divided  between  them,  share  and  share  alike,  other  than  an 
eldest  son  :  and  as  to  the  remaining  third  part  of  the  said 
residue,  upon  trust  to  pay  and  apply  the  interest  or  annual 
proceeds  thereof,  to  and  for  the  sole  and  separate  use 
of  his  daughter.  Lady  Anna  Maria  Johnston^  for  her 
life,  free  from  the  debts  and  engagements  of  her  husband, 
and  upon  her  receipt ;  and  from  and  after  her  decease,  upon 
trust  to  apply  the  remaining  third  part  of  the  principal  of 
such  residue,  to  and  amongst  her  children,  in  such  shares,  and 
at  such  times,  as  she  should,  by  deed  or  will,  appoint ;  and 
for  want  of  such  appointment,  or  as  to  so  much  thereof  as 
should  be  unappointed,  to  be  equally  divided  between  them  : 
and  in  case  his  said  daughter,  Lady  Anna  Maria,  should 
die  without  leaving  any  child  or  children,  then  upon  trust 
to  pay  and  apply  the  said  remaining   third  part  of  such 
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residue  to  and  amongst  all  and  every,  or  any  one  or  more 
child  or  children,  to  the  exclusion  of  any  other  or  others  of 
them,  of  Lady  Catherine  0*Donel^  in  such  shares,  and  at 
such  times,  as  Lady  Anna  Maria  should,  by  deed  or  will 
(to  be  executed  as  therein  mentioned,  and  which,  notwith- 
standing her  coverture,  she  was  thereby  empowered  to  exe- 
cute), direct  or  appoint ;  and  in  default  of  such  appoint- 
ment, or  as  to  so  much  thereof  as  should  be  unappointed, 
to  be  equally  divided  between  such  child  or  children,  other 
than  an  eldest  son,  share  and  share  alike :  and  the  testator 
appointed  Lady  ^nna  Maria  Johnston  and  the  Rev.  Arthur 
Maguire^  his  executors ;  who,  after  his  decease,  proved 
his  will. 


By  an  indenture  of  the  13th  of  May,  1823,  it  was  de- 
clared and  agreed  upon  by  and  between  Elarl  Annesley^ 
Viscount  Glerawley^  and  the  trustees  of  the  term  of  200 
years,  created  by  the  indenture  of  1821,  that  the  securities 
given  by  Viscount  Glerawley  to  the  Earl,  for  the  sum 
of  2^,040/.  should  not  be  payable  with,  or  bear  any  inte- 
rest during  the  life  of  Richard  Earl  Annesley :  and  Earl 
Anneslep  released  and  relinquished  to  Viscount  Glerawley 
all  interest  due,  or  which  should  become  due  on  foot  of  the 
securities  for  the  25,040/.  during  his  life;  such  interest  not 
to  be  raised  or  paid  for  the  benefit  of  any  person,  but  to 
merge  in  the  premises :  and  Richard  Earl  Annesley,  in 
consideration  of  Viscount  Glerawley  paying  a  certain 
debt  of  6000/.  and  interest,  by  instalments  of  2000/. 
per  annum,  the  same  being  the  proper  debt  of  Earl 
Annesley,  agreed  to  postpone  the  time  of  payment  of 
the  aforesaid  sum  of  25,040/.,  and  the  interest  to  ac- 
crue due  thereon,  until  the  end  of  three  years  next  after 
his  decease ;  and  it  was  further   agreed,   that  the   Earl, 
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his  executors,  &c.,  should  then  accept  payment   of  the 
aaid  sum,   and  the  interest   which  should  have  accrued 
thereon,    during  the  aforesaid  period  of  three  years,  by 
half  yearly  instalments  of  1000/.,  until  the  entire  25,040/. 
and  interest   should    be  paid    oiF  and    discharged:    and 
Viscount  GUrawley  covenanted  that  he  would,  from  and 
after  the  expiration  of  three  years  next  ensuing  the  decease 
of  Uie  Earl,  pay  to  the  executors,  &c.,  of  the  Earl,  the 
yearly  sum  of  2000/.,  by  half  yearly  payments,  until,  by  the 
application  thereof,  the  principal  sum  of  25,040/.,  and  the 
interest  thereof,  which  should  have  accrued  during  the  said 
period  of  three  years,  should   be  paid    and   discharged: 
and  it  was  further  agreed,  that  the  25,040/.  should  not  be 
payable  with,  or  bear  interest  after  the  expiration  of  the 
three  years,  provided  and  so  long  as  the  instalments  of 
lOOO/.  should  be  regularly  paid ;  but  if  delay   or  default 
should  be  made  in  payment  of  the  instalments,  then,  so 
often  as  same  should  happen,  the  25,040/.,   or  any  balance 
due  thereon,  should  be  payable  with  interest,  from  the  ex- 
piration of  two  months  from  the  time  when  such  instalment 
should  become  due,  until  the  same,  with  such   interest, 
should  be  paid. 


l»45. 
> , — -^ 

Caulfield 

v. 
Maguibe. 

SUUemeni. 


Richard  Earl  Annesleij  executed  three  codicils  to  his 
will;  by  the  second  of  which,  dated  the  1st  of  August, 
1823,  after  reciting  that,  since  the  execution  of  his  will 
and  first  codicil,  a  certain  indenture  of  the  13th  of  May, 
1823,  had  been  executed  by  him,  he  declared  that  the  exe- 
cution of  said  deed  should  not  revoke,  prejudice  or  affect  his 
said  will  or  codicil :  and  by  the  third  codicil  to  his  will, 
dated  the  24th  of  April,  1824,  the  testator,  after  reciting 
that  Joseph  Salheld  had  then  lately  obtained  a  decree  for 
payment  of  certain  judgment  debts  affecting  the  Castle- 
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Caulfibld 

V. 

Magoibs. 
Statement. 


wellan  estates,  and  that  he  had  paid  off  his  demands, 
and  taken  an  assignment  of  the  judgments  and  decree,  he 
directed  that  the  money  paid  by  him  on  foot  of  said  decree 
and  securities  should  be  deemed  to  be  part  of  the  residue 
of  his  estate,  and  be  paid  and  applied  as  by  bis  will  di- 
rected. And  he  directed,  that  in  case  his  daughter,  Lady 
Anna  Marian  should  not  make  any  appointment  of  the 
4200/.  mentioned  in  his  will,  the  same  should,  after  her  de- 
cease, be  paid  to  the  children  of  Lady  Catherine  O^Donelj 
who  should  be  then  living,  equally,  share  and  share  alike, 
except  an  eldest  son. 


The  bill  was  filed  by  one  of  the  children  of  Lady  CoMe- 
rine  O'Donelj  who  was  entitled  to  a  portion  of  the  resi- 
duary estate  of  the  testator,  against  the  several  persons  in- 
terested therein :  and  by  a  decretal  order  of  the  16th  of 
June,  1836,  it  was  referred  to  the  Master  to  take  an  ac- 
count of  the  personal  estate  of  Richard  Earl  Annesley^  into 
whose  hands  the  same  came,  and  how  applied  and  disposed 
of ;  and  whether  any,  and  what  portion  thereof  remained 
still  outstanding,  or  had  been  lost  through  the  neglect  or 
default  of  the  executors  of  the  testator  ;  and  to  take  an  ac- 
count of  the  debts,  legacies,  funeral  and  testamentary  ex- 
penses of  the  testator;  and  further,  that  he  do  ascertain  and 
report  the  clear  surplus  or  residue  of  the  testator's  personal 
estate,  and  the  rights  of  the  plaintiffs  and  the  other  resi- 
duary legatees  of  the  testator,  in  respect  thereof;  and  whe- 
ther the  same  had  been  applied  or  disposed  of  according  to 
such  rights  or  not. 


On  the  21st  of  November,  1844,  the  Master  made  his 
report,  and  found  that,  in  addition  to  a  sum  of  14,494/.  re- 
ceived by  them,  the  executors  of  Richard  Earl  Anneshy 
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were  properly  chargeable  with  the  sum  of  1452/.  portion  of 

tbe  sum  of  6700/.,  charged  by  the  decree  of  the  Court, 

made  in  Stdkdtts  cause,  on  the  estates  of  which  Viscount 

Glerawleg  was  then  seised,  and  which  had  been  paid  off  by 

Richard  Earl  Annedey  :  and  also  with  a  further  sum  of 

1611.  \9s.  4d.  for  interest  on  the  sum  of  4000/.,  principal 

money,  portion  of  the  said  sum  of  5700/.,  which  accrued 

from  tbe  3rd  of  March,  1824,  when  the  demand  was  so  paid 

by  Richard  Earl  Annesley^  to  the  day  of  his  death.     He 

also  reported,  that  the  executors  had  misapplied  the  sum  of 

683/.,  principal  money,  part  of  the  sum  of  14,494/.,  by 

payment  thereof  to  Lady  Catherine  O'Donel,  the  Hon. 

Francis  Charles  Annesleyf  and  Lady  Anna  Maria  John* 

itoii,  in  equal  shares;  because  that,  according  to  the  true 

construction  of  tbe  will,  the  executors  should  have  invested 

that  sum  in  the  purchase  of  Government  securities,  and 

paid  the  interest  thereof,  only,    to    the    said    residuary 

legatees. 


1845. 


Statement. 


The  Master  further  reported,  that  the  residuary  personal 
atate  of  Richard  Earl  Annesley  consisted,  in  part,  of  the 
sum  of  5700/.  due  on  foot  of  Salkelds  securities,  and 
of  the  sum  of  25,040/.  due  by  William  Richard  Vis- 
count Glerawlepy  afterwards  Earl  Annesley,  with  interest 
thereon,  at  the  rate  of  five  per  cent.,  for  three  years  next 
after  the  decease  of  the  testator;  said  principal  and  interest 
amounting  together  to  the  sum  of  28,796/. ;  and  that,  ac- 
cording to  the  true  construction  of  the  will,  the  executors 
ought  to  have  invested,  from  time  to  time,  the  half-yearly 
instalments  of  1000/.,  which  were  paid  to  them  by  William 
Richard  Earl  Annesley,  in  discharge  of  said  sum  of  28,796/. 
But  that,  instead  of  so  doing,  and  although  the  executors 
tad  received  4000/.,  late  currency,  for  instalments,  up  to 
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Caulfield 

o. 
Maguibe. 

Statement. 


the  l8t  of  November,  1829,  paid  to  them  by  William  Ri- 
chard Earl  Annesley^  they  paid  3467/.  \s.  6d.y  present  cur- 
rency,  part  thereof,  to  the  Hon.  Francis  Charles  Annesky^ 
Lady  Catherine  O'Donel^  and  Laoy  Anna  Maria  John^ 
stony  equally,  although  they  were  only  entitled  to  receire 
the  interest  of  said  sum ;  and  he  therefore  reported,  that 
said  sum  of  3467/.  Is,  5J.,  was  not  paid  by  the  executors 
according  to  the  rights  of  the  parties. 


From   the  report  and  schedules,  it  appeared  that  the 
Master  reported  that  the  5700/.  paid   by  Richard  Eail 
Annesleyy  for  the  assignment  of  SalkeUFs  judgments  and 
decree,  and  which  was  a  charge  upon  the  settled  estates, 
together  with  the  sum  of  161/.  9«.  4t/.,  interest  on  the  sum 
of  4000/.,  part  of  the  said  sum  of  5700/.,  from  the  3rd  of 
March,   1824,  to  the  death  of  the  testator,  and  also  the 
sum  of  2150/.,  being  the  arrears  of  the  fee-farm  rent  of 
100/.  per  annum,  due  the  testator  out  of  the  lands  of  Gibbs- 
town,  Troystown  and  Donaghpatrick,  and  which  was  re- 
ceived by  his  executors  from  John  Gerrardj  on  the  9th  of 
July,  1825,  formed  part  of  his  residuary  personal  estate. 
And  he  charged  the  executors  with  the  said  sum  of  2150/., 
received  by  them;  and  with  the  sum  of  1452/.,  being  the 
balance  of  the  sum  of  1700/.  taxed  costs  and  interest, 
charged  on  the  family  estates  by  the  decree  in   SalkeUts 
cause,  after  giving  credit  for  248/.,  paid  on  account  of  said 
costs  and  interest,  by  William  Richard  Earl  Annesley^  and 
which  1452/.  was  lost  by  the  default  of  the  executors ;  and 
also  with  the  aforesaid  sum  of  161/.  19^.  4(/.,  lost  by  their 
default. 


The  cause  having  come  on  to  be  heard  upon  report,  ex- 
ceptions and  merits,  the  first  question  arose  upon  excep- 
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tions  taken  by  the  personal  representatives  of  the  execu- 
tors of  Richard  Earl  Annesley^  to  that  part  of  the  report 
and  schedales  which  charged  the  executors  with  the  sums 
of 5700/.  and  161/.  19«.  Ad.  on  foot  of  iSofte/cftf  judgments, 
tnd  2150/.  for  arrears  of  the  fee-farm  rent  of  Gibbstown, 
Troystrown,  and  Donaghpatrick ;  and   they  thereby  in- 
sisted, (1),  that  the  arrears  of  the  fee-fiEU*m  rent  ought  to 
hare  been  applied  by  the  Master  in  payment  of  the  inte- 
rest which  accrued  due  on    SalkeldFs  securities  during  the 
Kiie  of  Richard  Earl  Annedeyj  and  which  interest  formed 
part  of  the  sum  of  0700/.  and  161/.  19«.  Ad. :  (2),  that  the 
executors  ought  not  to  be  charged  with  any  interest  on  the 
principal  sum  of  2000/.,  secured  by  Salheld^s  judgments, 
as  Richard  Earl  Annesley^   being  tenant  for  life  of  the 
lands,  was  bound  to  keep  down  the  interest  on  the  charges 
affecting  the  estates ;  and  that  the  executors  ought  only  to 
be  charged  with  the  principal  sums  of  2000/.  and  1600/.  for 
costs:  (3),  that  the  Master  ought  not  to  have  charged  the 
executors  with  the  said  sum  of  2150/.,  but  should  have 
found  upon  the  evidence,  that  same  was  properly  applied  in 
discharge  of  interest  which  accrued  due  on  SalkelcCs  secu- 
rities during  the  life  of  Richard  Earl  Annesley. 


1845. 


Caulfield 
Maguibb. 
Statement, 


Itwas Stated,  that  in  1826,  the  executors  settled  an  account 
with  William  Richard  Earl  Annesley;  and,  having  charged 
lum  with  the  sum  due  on  foot  of  the  money  paid  for  the 
assignment  of  SalheldCs  securities,  they  gave  him  credit  for 
the  2150/.  received  by  them  from  Mr.  Gerrard. 


Mr.  Moore  J  Mr.  Brooke^  Mr.  J.  S.  Furlong,  and  Mr. 
Mofjuire^  for  the  exceptants. 

The  executors  ought  not  to  have  been  charged  both  with 
the  interest  oil  the  principal  sum  of  2000/.,   and  with  the 


Argument. 


156 


CASES  IN  CHANCERY. 


1845. 
* 1 * 

Caulpibld 
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Argument* 


arrears  of  Gerrards  rent,  which  was  the  fiind  to  pay  it ; 
for,  having  received  the  fund  which  was  appropriated  to  the 
payment  of  the  interest,  they  were  not  entitled  to  charge  the 
estate  a  second  time  with  the  amount  of  that  interest.  Also, 
Richard  Elarl  Anneslepf  being  tenant  for  life  of  the  estates, 
was  bound  to  keep  down  the  interest  on  the  charges  affect- 
ing the  inheritance.  It  may  be  said,  tha^  the  obligation 
of  a  tenant  for  life  to  keep  down  interest  only  extends  to 
such  interest  as  accrues  during  his  tenancy ;  and  that  here, 
part  of  the  interest  in  question  accrued  during  the  time  of 
Francis  Charles  Earl  Annesley^  the  first  tenant  for  life 
under  the  will  of  fViUiam  Viscount  Glerawley.  But  lAMr4 
Penrhyn  v.  Hughesia),  and  Tracy  v.  Lady  Hereford  {b)t 
show  that  the  second  tenant  for  life  i§  bound  to  discharge 
the  interest  which  accrued  due  during  the  tenancy  of  the 
first  tenant  for  life,  as  well  as  that  which  accrued  in  bis  own 
time ;  and  that  the  successive  tenants  for  life  must  settle 
their  equities  amongst  themselves.  Here,  also,  Richard 
Earl  Annesley  was  tenant  for  life,  in  possession  of  the 
estates  for  more  than  twenty  years  after  the  death  of  bb 
elder  brother,  the  first  tenant  for  life ;  it  may,  therefore,  be 
assumed  that  all  the  interest  which  was  decreed  to  be  paid 
to  Joseph  Salkeldj  by  the  decree  of  1823,  actually  accrued 
during  the  tenancy  of  Richard  Earl  Annesley.  The  deal- 
ings between  the  parties  in  1803  and  1821  render  it  impos- 
sible for  Richard  Earl  Annesley^  or  his  executors,  ever  to 
raise  this  interest  out  of  the  inheritance ;  for,  in  1803,  the 
father  and  son  resettled  the  estates  upon  the  assumption 
that  the  sum  due  on  SalkeUfs  judgments  was  2000/.  only; 
and  in  the  arrangement  of  1821  both  the  judgments  and 
the  lands  held  by  Mr.  Gerrard  were  omitted.  These  cir- 
cumstances show,  that  all  parties  agreed  that,  as  between 


(o)  5  Ves.  99. 
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themselves,  the  fee-farm  rent  should  be  the  fund  for  pay- 
ment of  the  interest. 

The  Soliciior' General  {Mr.  Greene) J  and  Mr.  Monalian^ 
in  support  of  the  report. 

The  executors  are  properly  charged  with  the  arrears  of 
rent,  2150/. ;  it  clearly  formed  part  of  the  assets  of  the 
testator ;  it  was  an  arrear  which  wholly  became  due  in  his 
lifetime.     They  are  also  properly  charged  with  that  portion 
of  Uie  5700/.,  which  consisted  of  interest  on  the  2000/., 
secured  by  Salkelds  judgments.     That  sum  bore  interest 
at  six  per  cent. :  and  the  entire  amount  of  interest  paid  oiF 
by  Earl  JBtcAor^/ accrued  due  between  1786  and  the  death 
of  Francis   Charles  Earl  Annesley^  in   1802.     It  was  an 
anrear  which  became  due  during  the  tenancy  of  the  prior 
tenant  for  life ;  and  which  the  persons  entitled  to  the  inhe- 
ritance had  no  right  or  equity  to  cast  upon  the  succeeding 
tenant  for  life.     Lord  Penrhyn  v.  Hughes  was  not  the  case 
of  successive  tenancies  for  life;  it  merely  decided  that  a 
tenant  for  life  was  bound  to  keep  down  the  interest  which 
accrued  during  his  own  time ;  and  that  a  mortgagee,  pur- 
chasing from  him,  was  not  in  a  better  situation.     Tracy  v. 
Lady  Hereford  was  the  case  of  an  arrear  of  interest  becom- 
ing due,  during  the  time  of  a  tenant  for  life  of  an  estate, 
which  was  partly  in  possession  and  partly  in  remainder 
after  a  prior  estate  for  life,  the  prior  estate  for  life  not  being 
subject  to  the  charge.      The  rents  of  that  part  of  the  es- 
tate which  was  in  possession  were  not  sufficient  to  keep  down 
the  interest ;  but  the  estate  in  remainder  having  fallen  in, 
it  was  held,  that  the  tenant  for  life  was  bound,  out  of  its 
rents,  to  pay  off  an  arrear  of  interest  which  had  previously 
accrued  due  in  his  own  time.     The  interest  which  becomes 
due  during  the  time  of  each  successive  tenant  for  life  is 


1845. 

'^ « ' 

Caulfibld 
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1845.  properly  payable  by  him;  and  the  remunderman  must  look 
CAULriELD  ^^  ^^^  assets,  and  not  to  the  assets  of  a  subsequent  tenant 
Maou.be.     fo'  *'f«'  f"  '«"^f- 


Ar^ment, 


Mr.  Brooke  in  reply.  Lord  Penrhyn  v.  Hughes  is  an 
authority  in  point ;  for,  in  that  case  there  were  prior  es- 
tates for  life,  during  the  existence  of  which  part  of  the 
arrear  probably  accrued.  And  it  is  just  and  equitable  that, 
as  between  a  tenant  for  life  and  the  remainder-man,  the 
tenant  for  life  should  be  bound  to  pay  off  an  arrear  of  inte- 
rest which  accrued  due  during  the  time  of  a  prior  tenant 
for  life ;  for  it  is  the  duty  of  each  succeeding  tenant  for  life 
to  see  that  the  next  preceeding  tenant  for  life  does  not  per- 
mit an  arrear  of  interest  to  accrue. 


Upon  this  point  the  Lord  Chancellor  reserved  his  judg- 
ment. 


Judgment.        ThB    LoRD    CHANCELLOR  : — 

This  case  was  said  to  depend  upon  the  mere  question  of 
law,  viz.,  whether  a  second  tenant  for  life  of  an  estate 
charged  with  an  incumbrance  carrying  interest,  is  not 
bound  to  discharge  not  only  the  interest  which  accrues  in 
his  own  time,  but  also  any  arrears  left  unpaid  by  the  pre- 
vious tenant  for  life.  For  the  aflBrmative  of  this  portion, 
the  case  of  Tracy  v.  Lady  Hereford  was  relied  on. 


In  Revel  v.  Watkinsonia),  the  estate  was  devised  to  one 
for  life,  with  remainders  over,  subject  to  a  trust  to  raise  his 
debts,  in  effect,  by  mortgage  or  sale.     The  estate  was  not 

(ji)  1  Ves.  93. 
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soid  or  mortgaged ;  and,  during  the  continuance  of  a  join- 
ture under  a  prior  settlement,  the  rents  were  insufficient  to 
keep  down  the  accruing  payments  and  the  interest  of  the 
debts.  Lord  Hardwick  held  that  the  whole  life  interest 
was  liable  to  keep  down  the  interest,  (although,  in  effect, 
daring  the  jointure,  part  of  it  was  in  reversion),  so  that 
when  the  jointure  fell  in,  the  tenant  for  life  was  bound  to 
tpply  all^the  rents  to  the  liquidation  of  the*  arrears  of  inte- 
rest But  this  only  affected  the  time  of  the  tenant  for  life. 
But  Lord  Bardwicke  said,  that  if  there  is  a  tenant  for  life, 
tie  remainder  for  life,  and  during  the  first  estate  for  life, 
the  whole  profits  are  not  sufficient  to  answer  the  interest  of 
the  debts,  so  that  there  is  an  arrear,  he  agreed  that  it 
dumld  be  a  charge  on  the  inheritance,  when  it  is  by  the 
same  settlement ;  a  tenant  for  life  being  then  only  obliged  to 
keep  down  the  interest  incurred  during  his  own  life. 


1845. 


Caulpield 

r. 
Maguibb. 

Judgment. 


Tracy  v.  Lady  Hereford  was  not,  as  it  was  insisted  be- 
fore me,  the  case  of  two  successive  tenants  for  life,  in  which 
the  second  was  compelled  to  pay  interest  left  unpaid  by  the 
prior  tenant  for  life ;  but  it  was  the  case  of  a  tenant  for  life 
of  an  interest   under  a   will,  subject   to  mortgages  and 
cbarges,  where  part  of  the  estate  was  in  possession  and  part 
remained  in  the  possession  of  a  jointress  for  twelve  years 
after  the  testator's  death,  under  the  limitations  in  a  prior 
settlement.     There  was  no  attempt  to  charge  the  tenant 
for  life  beyond  her^own  time:  but  during  the  life  of  the 
jointress,  who  was  not  bound  to  pay  any  part  of  the  inte- 
rest on  the  charges,  the  rents  of  the  estate  in  possession 
irere  insufficient  to  pay  the  interest ;  and  the  tenant  for 
life  indsted  that  she  was  not  liable  to  make  good  the  ar- 
lear  during  her  own  time  out  of  the  additional  rents  when 
the  jointress  died  :  and  it  was  decided  that  she  was  liable 
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Caulfield 

o. 
Maguibe. 

Judgment, 


But  this  does  not  seem  to  me  to  touch  the  question  between 
successive  tenants  for  life  and  the  remainderman. 

Lord  Penrhyn  v.  Hughe8{a)  only  decided  that  a  mortga^ 
gee,  buying  the  life  estate,  cannot  charge  any  interest 
against  the  inheritance,  which  his  vendor  was  bound  to 
pay  out  of  the  rents,  but  which  the  mortgagee  hftd 
permitted  to  remain  unpaid  before  his  purchase.  I  think 
this  decision  was  quite  right.  But  Lord  Alvatdetf  seems  to 
have  considered  it  as  established  by  Tracy  v.  Lady  Here- 
ford,  that  the  rents,  during  the  estate  for  life,  must  be  ap- 
plied to  the  reduction  of  any  interest  accrued  prior,  as  well 
as  subsequent,  to  the  commencement  of  that  estate.  It 
does  not  appear  to  me  that  the  case  established  so  wide  a 
rule ;  nor  was  it  necessary  to  lay  down  such  a  rule  in  order 
to  decide  the  case  of  Lord  Penrhyn  v^  Hughes.  I  am  not 
prepared  to  fix  the  defaults  of  every  previous  tenant  for  life 
on  the  last  taker  for  life.  It  is  as  incumbent  on  the  rever- 
sioner in  fee  to  look  after  the  tenant  for  life  in  possesnon, 
as  it  is  on  a  tenant  for  life  in  remainder.  This  may  lead  to 
some  inconvenience,  as  to  the  manner  in  which  an  arrear 
shall  be  thrown  upon  the  inheritance ;  but  it  is  a  duty  from 
the  labour  of  which  a  Court  of  Equity  ought  not  to  shrink. 
Upon  the  authorities  now  before  me,  I  should  be  indined 
to  come  to  the  conclusion,  that  every  tenant  for  life  is  liable 
only  for  his  own  time ;  but  that,  to  liquidate  the  arretn 
during  his  own  time,  he  must  furnish  all  the  rents,  if  neces- 
sary, during  the  whole  of  his  life.  Bulwer  v.  Astley{b)j  k 
a  remarkable  instance  of  the  anxiety  of  a  Court  of  Equity 
to  cast  a  burden  rateably  on  the  tenant  for  life  and  the  re- 
versioner. 


(a)  5  Ves.  99. 


(b)  1  Phil.  122, 
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The  case,  however,  before  me  is  a  peculiar  one.     The 
lands  of  Gibbstown,  producing  100/.  a  year,  were,  in  the 
view  of  this  Court,  made  the  particular  fund  for  payment  of 
the  interest;  and  were  so  applied  until  1786.     It  does  not 
appear  that  the  first  tenant  for  life  ever  received  any  part 
of  the  rents;  but  in  1826  twenty-one  and  a  half  years'  ar- 
letrs  were  paid  to  Richard  Lord  Annesley^  the  second  te- 
mot  for  life.     Now  the  interest  had  reached  the  amount  of 
the  jodgm^ts  in  1803,  and  Richard  had  only  become 
toiant  for  life  in  possession  in  1802,  and  from  that  period 
he  was,  of  course,  liable  to  the  interest  while  it  ran  on. 
Bat  it  does  not  appear  to  me  that  he  was  at  liberty  '^to 
reUdn  the' arrears,  although  accruing  wholly  in  his  own 
time;  for  they  were  applicable  specifically  to  the  interest: 
ud  even  if,  in  an  ordinary  case,  he  could  have  retained 
than  for  hb  own  use,  yet,  after  making  the  settlement  of 
1803,  in  which  the  judgments  are  put  down  in  the  schedule 
at  2000/.,  and  the  settlement  of  1821,  he  was  not,  I  think, 
entitled  to  claim  the  arrears  of  the  rent  of  100/.  for  his  own 
use,  leaving  the  arrears  of  interest  a  charge  on  the  estate. 
That  would  be  contrary  to  the  true  meaning  of  the  settle- 
ment, by  which  all  the  benefits  of  the  estate  were  to  go  to 
the  eldest  son,  subject  to  the  specific  provisions  for  Earl 
Richard;  and  the  arrears  of  rent,  to  which  he  was  to  be 
entitled,  were  regularly  secured  to  him  by  the  settlement. 


1845. 


Judgment, 


The  exceptions  were  overruled ;  but  it  was  declared,  on 
farther  directions,  that  the  exceptants  were  entitled  to 
credit  for  the  sum  of  2150/.  late  currency. 


Statement* 

The  next  objection,  which  also  arose  upon  an  exception         

•'  ^  '^  ^  Testotor   di- 

taken  by  the  personal  representatives  of  the  surviving  exe-  reeled  that  a 

certain  debt  of 

cutor  of  Richard  Earl  Annesley,  had  relation  to  the  sum  of  26,000/.  should 


VOL,  II. 


M 
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1846  3467/.  Is.  Sd.^  which  the  Master,  by  his  report,  found  was 
not  paid  or  applied  by  the  executors  according  to  the  rights 
of  the  residuary  legatees ;  the  executors  insisting  that  the 
Master  should  have  found  that  said  sum  was  duly  paid  par<^ 
suant  to  the  trusts  of  the  testator's  will,  it  being  the  amount 

of thereridMof  ^^  ^^^  interest  which  had  accrued  due  on  the  principal  sum 

SlteT'iII^dh/*"  of  26,040/.  after  the  testator's  death. 

gave  it,  and  all 
interest  dne 

and  to  grow  Mr.  Moore,  Mr.  Brooke,  Mr.  J.  S.  Furlong^  and  Mr. 

due  thereon,  ^ 

and  the  residne  Mogutre,  for  the  exceptants* 

of  hig  personal 
estate,  to  tma- 

to  coUect,  and        The  Solicitor-  General  and  Mr.  Monahan  contra. 

from  time  to 

time  inrest  According  to  the  true  construction  of  the  will,  the  inten- 

same ;  and  to 

pay  the  interest  tion  of  the  testator  was,  that  the  three  years*  interest  on  the 

ofone*third  ^     ^  ^ 

part  thereof  to  26,040/.  should  constitute  part  of  the  principal  of  the  resi- 
three  children  due ;  and  the  interest  only  on  it  was  properly  payable  to 
and  after  th^'  ^^^  tenants  for  life  of  the  residue. 

decease  re- 
speetively,  to 

pay  one-third         j^r.  Brooke  in  reply. 

part  of  the  ^  ^ 

principal  to 

their  children. 

After  ift^ig^ng 

his  wiU,  the         Thb  LoRD  CHANCELLOR  : — 

testator  by 

deed,  released        At  the  time  when  the  will  was  made,  the  26,040/.  carried 

to  his  debtor 

an  interest        interest;  and  it  was  distinctly  given  as  part  of  the  residue, 

which  should  ^  o  r  -» 

become  dne  on  in  equal  shares,  to  three  persons  for  their  lives,  and  then 

the  25,000/. 

daring  his  Ufe ;  to  their  children  as  they  should  appoint.  If  the  matter  had 
to  portp^e  Uie  rested  there,  no  question  could  have  arisen ;  but  the  testa- 
princfpi  Mi^*  *^'  subsequently  made  a  new  arrangement  with  his  son, 
and  thein^rest  thereby  he  released  him  from  the  payment  of  interest  upon 
thereon,  until  the  principal  sum  during  his,  the  testator's,  life,  and  post- 
three  years        poned  the  payment  of  the  principal  sum  and  interest  for 

next  alter  his  ^  ... 

decease ;  and     three  years  after  his  death,  at  which  period  the  interest 

then  to  accept 

payment  of  the  was  to  cease ;  and  the  three  years'  interest  being  added  to 
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the  principal  sum,  the  whole  was  to  be  p^d  by  half-yearly       1845. 

mstalments  of  1000/.  each.     The  testator  then  added  a 

eodidl  to  his  will ;  and  thereby  reciting  the  deed  by  which 

the  forgoing  arrangement  had  been  made,  he  declared  it 

to  be  his  will,    that  the  execution  of  that  deed  should 

not  revoke,  prejudice,  or  affect  his  will  in  any  respect.  Ld"the'inte"* 

Now,  if  that  deed  is  not  to  revoke,  prejudice,  or  affect  the  ghoLid  haye  ac- 

wiD,  the  interests  of  the  tenants  for  life  of  the  residue  must  ^5"^  ^"®  ^ 

^  thereon  duriog 

remun  as  they  were  under  the  will,  except  so  far  as  they  *^®  ^^^ 

*^  ^    years,  by  In- 

ue  affected  by  the  payment  of  the  interest  being  post-  >taimenu ;  and 

that  the 

poned  for  three  years.     But  that  interest  was  not  relin-  25,000/.  should 
qnished,  though  the  payment  of  it  was  postponed.     How  rest  after  the 
dieii,  can  I  execute  the  intention,  if  I  do  that  which  the  the  thre^  years, 
Master  has  done,  viz.,  take  from  the  tenants  for  life  that  l^gta^enta^^ 
which  was  bequeathed  as  interest,  and  make  it  principal  ZS^^'2J^'J^t 
wmcy  ?     As  the  three  years*  arrears  of  interest  were  to  be  ['defiauitahouid 

^  ''  be  made  in  pay- 

paid  off,  together  with  the  principal  money,  by  instalments)  ment  of  the  in- 

it  was  natural  to  form  them  into  one  aggregate  sum  :  but  balance  should 

if  the  principal  sum  had  borne  interest  (as  it  was  origin-  with  interest, 

ally  intended  it  should),  the  tenants  for  life  would  have  ^"Ints,  with  the 

been  entitled  to  this  money  ;  and  the  codicil  declares  that  1,"*^^^.'  ^By^a 

the  deed  was  not  to  revoke,  prejudice,  or  affect  their  rights.  Z^\^C.t^' 

The  interest  is  to  remain  in  arrear  for  a  certain  period ;  *?**  the  execu- 

*•  tion  of  this 

but  that  is  not  a  reason  why  the  residuary  legatees  should  deed  should 

not  revoke,  pre- 

be  deprived  of  it.     It  is  still  interest.     If  the  instalments  judicc,  or  af- 
arenot  paid  regularly,  then  the  principal  sum  is  to  bear  Held:  thattho 
ioterest.     To  whom  would  that  interest  belong  ?  It  would  tere^t  dlTnot" 
not  form  part  of  the  capital,  but  belong  to  the  tenants  for  the"ca^taio^f 
Kfe.     I  cannot  form  a  reasonable  doubt  upon  this  case.     I  ^^^  ""esiduary 

^  personal  ea- 

am  not  at  liberty  to  read  this  will  so  as  to  make  it  applica-  *f*V  ^"<^  **»»* 

•'  '  *  the  legatees  for 

ble  to  the  subsequent  change  of  circumstances ;  but   I  am  i»fe  of  the  resi- 
due were  cnti- 
at  liberty  to  read  it  and  the  deed  as  connected  together  by  tied  to  it. 

the  codicil ;  and  to  say  that,  so  far  as  interest  is  payable,  it 

M  2 


^-- — t 
Cavlfield 

V. 

MaguibiS. 
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1845.        is  to  go  to  the  tenant  for  life.      It  would  be  a  mere  trap  to 
catch  executors,  dealing  fairly  in  the  execution  of  their 
trust,  if  I  were  to  hold  otherwise.    The  persons  entitled  to 
the  residuary  estate  are  most  unjustly  endeavouring  to  fix 
Judgment.      ^^^  exccutors  with  the  payment  of  this  sum. 

Allow  the  exception;  and  declare  that  the  tenants  for  life 
are  entitled,  according  to  the  true  construction  of  the  will, 
to  the  three  years'  interest,  and  that  the  sum  mentioned  in 
the  exception  was  properly  paid  to  them  by  the  executors, 
and  ought  to  be  allowed  to  the  executors  in  their  account. 


■  Statement, 

The  next  question  arose  under  these  circumstances, 

A,  as  princi-  i  .       • 

pal  and  ^. as  which  were  Stated  in  the  report: 

surety  joined 
in  granting  an 

iife'of^c?^*and       Sophitty  formerly  styled  Countess  Annesleyj  claimed  to 

trusteesa*^ ^  derive  Certain  charges  on  the  real  and  personal  estate  of 

licyof  insa-  Francis  Charles  Earl  Annesley^  under  a  deed  of  the  2nd 

ranee  upon  his  ^ 

own  life,  upon  July,  1798.     To  enforce  those  claims  she,  in  1817,  filed 

trust,  to  per- 
mit c,  after  her  bill  against  Richard  Earl  Annesley  and  others ;  and 

the  death  of  ^.,  ,  i      .       ,        i  i        •        -r«     «        «  t^    « 

out  of  the  mo-  having  obtamed  a  decree  to  account  therem,  Richard  Earl 

the  interest  Afifiesley  entered  into  a  consent  with  her,  in  that  cause, 

cei\'rthe*L?"  ^^^^^  ^^  2^^^^  of  January,  1820,  whereby  the  Earl  agreed 

°°dS    ^^ted  *^  s®^"^®  ^^^  ^^  annuity  of  455/.  for  her  life ;  and  she  agreed 

their  joint  and  to  give  up  to  the  Earl  all  money  due  to  her  on  foot  of  the 

several  bond 

conditioned  to  deed  of  the  2nd  of  July,  1798.      And,  the  better  to  carry 

secure  the  , 

punctual  pay-  that  consent  into  effect,  Richard  Earl  Annesley  applied  to 

nuitj.  The  exe-  his  SOU  William  Richard  Viscount  Glerawlei/j  to  join  him 

ceiTed  the      '  i^^  Securing  the  said  annuity ;  which  he  agreed  to  do :  and, 

^iic7*and*n!  accordingly,   by   indenture  of  the  27th  of  April,  1820, 

vested  it  upon  Richard  Earl  Annesley,  and  William  ^icAord  Viscount 

GoTcrnment 

securities.  The  Glerawley,  granted  to  trustees,  their  executors,  &c.,  an  an- 

executor  of  B. 

was  compelled  nuity  of  455/.,  late  currency,  equivalent  to  the  sum  of 
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420/.  present  currency,  for  the  natural  life  of  Sophia  Countess  1845. 
AwutUyj  payable  quarterly ;  and  also  granted  to  the  same 
trustees,  their  executors,  &c.,  the  townland  of  Castlewel- 
Ud,  and  other  lands,  for  the  term  of  ninety-nine  years,  pro- 
Tided  the  Earl  and  Viscount,  or  either  of  them,  should  so 
long  live ;  and  Richard  Earl  Annesley  also  assigned  to  ^^^^  Jj'*  *" 
the  same  trustees  a  policy  of  assurance,  upon  bis  own  life,  »nn"»ty.  Held 

'  '  that,  as  against 

for  5000/.,  and  several  charges  affecting  the  Castlewellan  the  general  as- 
sets of  ^.,  the 
eitates,  therein  mentioned :  and  it  was  declared  that  the  executor  of  b, 

lands  and  securities  were  assigned  to  the  trustees  upon  trust  tied  to  interest 

to  permit  Sophia  Countess  Annesley ^  during  her  life,  out  sopaidbjhlin: 

of  the  rents  of  the  lands,  and  after  the  decease  of  Earl  lit-  entitled,  m  ""*" 

Aard,  out  of  the  said  charges  and  the  said  sum  of  6000/.,  ^^^^^g^^ed 

insured  on  the  life  of  Earl  Richard,  or  the  interest  or  pror  •"**  ^^^  ^°*®" 

^         rest  thereon,  to 

ceeds  thereof,  to  receive  and  take  the  said  annuity.     And,  ^  P«t  >«>  the 

same  situation 

by  bond  of  equal  date  therewith,  Richard  Earl  Annesley  as  if  it  had 

been  duly  ap- 

lod  Viscount  Glerawley   jointly  and  severally  became  pUed  in  pay- 
bound  to  the  same  trustees  in   the  sum  of  3000/. ;  the  annuity,  and 
condition  of  which  was,  that  if  default  should  be  made  in  iepltd^thele-^* 
payment  of  the  annuity,  for  twenty-one  days  after  the  same  adt^ced  b"^^ 
ihould  become  payable,  then  and  so  often  as  the  same  ***"»  "^^^^  *"^®' 

*    ''  rest. 

should  happen  during  the  joint  lives  of  the  Earl  and  Sophia 
Countess  Annesley,  it  should  be  lawful  for  the  trustees  to 
i»ue  execution  on  any  judgment  to  be  obtained  on  the 
bond,  against  the  Earl,  his  executors  or  administrators ; 
and  to  levy  off  his  goods  and  chattels,  for  the  use  of  said 
SophiOj  all  arrears  of  said  annuity :  and  that  if  Sophia 
should  survive  the  Earl,  that  it  should  be  lawful  for  her(a) 
to  issue  execution  upon  any  judgment  which  should  be  ob- 
tained against  the  Viscount  Glerawley^  his  executors  or 
administrators;  and,  by  virtue  thereof,  to  levy  off  his  goods 
and  chattels  the  said  annuity,  and  all  arrears  thereof, 

(«)  Sic,  in  brief. 
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1 845.  At  the  time  when  these  securities  were  executed,  Richard 

Earl  Annesley  was  tenant  for  li£s  of  the  arttled  estates^ 


— — y — — - 

Caulfield 

V.         with  remainder  to  William  Richard  Viscount  Glerawley  iot 

Maouibb. 
Statement* 


his  life,  with  remainder  to  his  first  and  oth^  sons  in  tail; 
and  Viscount  GUrawley  joined  his  fitther  in  executing 
them,  merely  as  a  surety,  and  without  having  received 
any  consideration  for  the  same. 

This  annuity  of  455/.  was  one  of  the  annuities  mentioned 
in  the  schedule  to  the  deed  of  the  1st  of  November,  1821, 
before  mentioned,  and  which,  during  the  joint  lives  of 
Earl  Annesley  and  Viscount  Glercnvleyj  and  the  survivor 
of  them,  was  to  be  paid  and  kept  down  out  of  the  rents  of 
the  estates. 

mUiam  Richard  Eari  Annesley  died  in  August,  183jB, 
having  appointed  J.  R.  Moore  his  executor;  and  after  his 
decease  Sophia  Countess  Annesley  compelled  t7.  R.  Moore 
to  pay  her  twenty-three  quarterly  gales  of  the  annuityt 
amounting  to  the  sum  of  2415/.  present  currency,  the  wh<de 
of  which  had  accrued  due  after  the  decease  of  WilUam  Bi* 
chard  Earl  Annesley.      And  the  Master  reported  that 
•7.  R.  Moore  was  entitled  to  claim  and  receive  that  sum 
from  the  assets  of  Richard  Earl  Annesley ;  and  thai  the^ 
personal  estate  of  the  testator  was  also  liable  to  such  further* 
sums  as  «7.  2Z.  Moore^  as  such  executor,  should  be  com-- 
pelled  to  pay  in  keeping  down  and  discharging  said  annuity. 

To  this  Report  J.  R^  Moore  excepted,  because  die  Mas- 
ter had  not  allowed  him  interest  on  the  sum  of  2415/.  firoD 
the  time  he  paid  same. 


Argument.         Mr.  W.  Brookc  and  Mr.  Shaw  for  the  exception. 
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Although  a  surety  in  a  bond,  paying  off  the  bond  debt, 
beeomes  a  umple  contract  creditor  only  of  the  principal, 
Copis  ▼•  Middleian(a)f  yet  he  is  entitled  to  be  repaid  by 
the  prindpal,  the  sum  so  paid  by  him,  with  interest ;  Law- 
9m  V.  Wrigkt{p\  Onge  v.  Tmeloch{c).     Also,  although, 
goieraliy  speaking,  interest  is  not  recoverable  upon  the 
arrears  of  an  annuity,  yet  it  is  given  where  there  are  special 
drcumstances;  Martyn  v.  Blake{d) ;  Hay  v.  Cox{e) ;  Booth 
?.  Leycester{f).     And  as  the  surety,  discharging  the  debt, 
is  entitled  to  the  benefit  of  all  securities  given  for  the  debt. 
Woods  ▼.  Cnagh(g\  Hill  v.  Kelly{h) ;  so  here  the  execu- 
tAT  of  William  Richard  Earl  Anntsley  is  entitled  to  stand 
BB  an  annuity  creditor  of  Richard  Earl  Annesleyy  and  to 
be  paid  the  arrears  of  the  annuity,  with  interest ;  for  his 
executors,  though  in  possession  of  funds  to  discharge  the 
demand^  have  wilfully  declined  to  do  so.      Upon  another 
groond  also,   the  executor    of   William  Richard  is  en- 
titled to  interest,  viz.,  that  one  of  the  securities  given  for 
the  payment  of  the  annuity  was  a  policy  of  insurance  on 
the  life  of  Earl  Richard  for  5000/.   That  sum  has  been  re- 
odved  by  his  executors,  and  has  been  invested  in  Govern 
Bent  stock,  where  it  has  been  fructifying.     The  dividends 
ought  to  be  applied  in  payment  of  the  interest  on  the 
2415/.  Hyde  v.  Prtce(i). 


1845. 
Caulfield 

V, 

Maguibe. 
Argument, 


The  Solicitor- General  and  Mr,  Monahan  for  the  resi- 
duary legatees. 

This  case  is  not  distinguishable  from  Copis  v.  Middleton. 


(a)  Tar.  &  R.  224. 
{b)  1  Cox.  275. 
(c)  2  MoU.  42. 

((03Dru.&  War.  125. 

(e)  1  Ridg.  P.  C.  153. 


(/)  1  Keen.  247.  3  M.  & 

C.  459;  S.  C. 
{g)  2  Hog.  50. 
(A)  Ir.  T.  K.  265. 
(0  8  Sim.  578. 
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As  to  Lawson  v.  Wright,  it  does  not  appear  to  have 
been  argued;  and  there  may  have  been  special  circum- 
stances in  it  not  mentioned  in  the  report.  As  reported, 
it  is  not  law.  The  recent  Statute  3  &  4  Vic.  c.  105^  allow- 
ing interest  to  be  given  upon  simple  contract  debts  in  oer« 
tain  cases,  is  conclusive  as  to  what  is  the  law  on  the  sub- 
ject. 


Judgnuni,       ThE    LoRD    ChaNCBLLOR  : — 

This  appears  to  be  an  attempt  to  get  rid  of  Copis  v.  Mid-^ 
dleton.  That  case  established  that  a  surety  in  a  bond, 
paying  off  the  demand,  does  not  become  a  specialty  creditor 
of  the  principal,  but  only  a  creditor  by  simple  contract. 
But  it  was  said  that  that  simple  contract  debt  carried  in- 
terest. I  know  of  no  authority  for  that.  In  an  action  for 
money  paid,  interest  cannot  be  recovered  unless  there  be 
some  dealing  between  the  parties  to  warrant  it; — some- 
thing to  show  that  it  was  part  of  the  contract.  This  is  a 
mere  simple  contract  demand,  not  carrying  interest ;  and 
upon  this  point  there  can  be  no  doubt. 


The  other  point  is  of  a  different  nature.  By  the  deed 
securing  the  annuity,  for  which  the  bond  of  the  principal 
and  surety  was  given,  a  policy  of  insurance,  payable  upon  the 
death  of  Earl  Richard^  was  assigned  to  trustees,  as  a  collate- 
ral security,  upon  trust,  after  the  decease  of  the  Earl,  to  raise 
the  annuity  out  of  the  monies  secured  thereby.  That  fund  be- 
came part  of  the  assets  of  EarliZtcAarcf,  and  was  accordingly 
administered  in  this  suit  as  a  part  of  his  estate ;  and  the 
persons  who  now  resist  the  demand  of  the  surety,  have  re- 
ceived out  of  Court,  as  part  of  the  residuary  estate  of  the 
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testator,  that  very  som  of  5000/.   which  was  pledged  for 
the  payment  of  the  annuity,  and  also  the  interest  which 
has  accroed  due  on  it  since  it  was  received  by  the  execu- 
tors.    They,  who  now  seek  to  throw  this  demand  upon  the 
furety,  represent  the  principal  debtor,  and  have  got  a  por- 
tion of  the  very  fund  which,  by  the  deed  of  1820,  was  pro- 
rided  for  the  payment  of  the  annuity   itself.      In  this 
Court  you  cannot  go  against  the  surety  whilst  the  fund 
primarily  applicable  remains ;  for  he  has  a  right  to  have 
that  fund  applied  for  his  benefit:   there  is   no    doubt, 
therefore,  that  the  surety  would  have  a  right  to  go  against 
those  parties  for  the  whole  amount  of  the  5000/.,  and  the 
interest  on  it,  to  be  repaid  thereout  what  he  has  lost.     If 
that  sum  had  been  properly  applied,  he  would  not  have  lost 
aoything;   he  never  would  have  been  called  on  to  pay. 
Now,  that  5000/.  has  produced  interest ;  and  I  have  no 
dottbt  that  the  surety  is  entitled  to  the  benefit  of  that  which 
it  has  produced.     He  is  entitled  to  go  against  the  interest, 
18  finr  as  it  extends,  to  pay  him  what  he  has  lost,  and  to  go 
against  the  corpus  of  the  fund  for  payment  of  the  principal 
money.     There  is  no  doubt  that  the  5000/.  ought  first  to 
bave  been  applied  in  payment  of  the  annuity  ;  and,  if  neces- 
sary, the  principal  of  the  fund  ought  to  have  been  sold  for 
payment  of  the  annuity.      If  that  had  been  done,  there 
would  not  have  been  a  loss  as  to  interest.      This  question 
ought,  however,  to  come  on  upon  further  directions  and 
merits ;  and  then  the  relief  would  be  to  declare  that  the 
5000/.  was  the  first  fund  for  payment  of  the  annuity ;  and 
that  the  surety  ought  to  be  placed  in  the  same  situation  as 
if  that  fund  had  been  so  applied.      That  can  only  be  done 
by  giving  him  interest,  for  the  fund  has  been  producing  in- 
terest. 


1845. 

r — "^ 
Caulfield 

V. 

Maouibe* 
Judgment 


1  think  that  the  equity  of  the  surety  is,  that  he  ought, 


170  CASES  IN  CHANCEEY. 

^°^^'  out  of  the  interest  which  that  sum  would  have  produced,  to 
be  allowed  interest  on  his  several  advances,  from  the  times 
they  were  made  to  the  present  period ;  and  that  then,  out 
of  the  principal  and  interest^  he  is  to  be  pud  the  prindpal 
sums  he  has  advanced;  and  the  remainder  of  that  fiind  will 
still  be  liable^to  keep  down  the  accruing  gales  of  the  annuity. 
1  consider  the  5000/.  as  still  bearing  interest,  though  it  has 
been  paid  over  to  the  parties.  I  overrule  the  exception, 
and  m$ik%  this  declaration  upon  further  directions;  and 
refer  it  to  tke  Master  to  ascertain  what  sum  ought  to  be 
impounded  to  meet  the  demand  of  the  surety  on  the  estate. 


StatemenL 

Another  question  arose  upoa  the  execution  of  the  power 

C  lUkTlOg 

power  to  ap-     of  appointment  given  by  the  testator  to  Lady  Catherine 

point  a  money 

fond  to  au  and   O'Douel^  over   her  one-third  of  the  Mttduary  personal 

every,  or  any 
child  or  chU-      estate, 
dren  of  her's, 
and  to  the  ex- 
clusion of  any        fly  her  wUl,  dated  tiie  26tii  of  October,  1829,  duly  exe- 

one  or  more  of  '  »  »         y 

them,  in  such  cuted  and  attested  as  required  by  the  power.  Lady  Cathe^ 
payable  at  such  fine  O'Donel  disposed  of  her  one-third  of  the  sums  of  25,040iL 

times,  as  she 

should  appoint,  and  5111/.  19^.,  Government  Stock,  therein  particularly 

and  in  default  ,  ^ 

of  appoint-  mentioned,  being  part  of  the  residuary  personal  estate  of 
^*i2^y*^diAded  the  testator,  by  giving  certain  sums  thereout  to  her  daugh- 
5  hT^*i'^  t^«-  The  disposition  in  fevour  of  her  daughter,  Mar^ 
pointed  diffe-     Q'DoneL  was  in  these  terms :  "  And  whereas  my  daughter^ 

rent  sums  to  se-   ^  »  j  o         ^ 

verai  of  her       MoTu  O'DoneL  havinfif  declared  her  intention  of  becominir 

children :  and  .^  *  o  ^         ^  <» 

reciUng  that     a  reclusc  or  nun,  and  having  already  retired  into  a  convent 

her  daughter 

M.  had  de-  preparatory  thereto,  I  deem  her  patrimony  in  that  case  suf- 
tentionofbe^  ficient  for  her  maintenance;  but  should  she  change  her 
Md  ^"tl^ed  niind,  and  return  to  her  family  and  friends,  1  leave  and  be- 
'""re^^r^^  queath  to  my  executors  the  sum  of  1000/.,  in  trust  for  my 
thereto,  she       g^j  daughter  Mary,  to  receive  the  interest  and  produce  of 

dechu-edthat  o  </'  r 

she  deemed  her  ^i^q  game  during  her  life,  and,  at  her  decease,  to  be  divided 
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to  and  amongst  her  children,  if  any ;  or  in  either  case  of  her        1846. 
not  leaving  the  convent,  or  not  leaving  any  issue,  the  said 
turn  of  IOOO/.9  to  be  divided  among  my  daughters  afore- 
said, Margareiy  Catherine^  and  Isabella^'*  share  and  share 
alike;  and  she  bequeathed  to  her  daughters,  Margaret       ''^^^ ' 
CSarfiUrai«,and/«a6eUa,any  residue  orremainder  of  her  one-  SUTMaefm^- 
thirdof  the  said  sums  of  26,040/.  and  6111/.19*.,  that  might  ^"^'^^^^in*^^^^ 
be  after  paying  the  several  legacies  in  her  will  mentioned,  ^^^  '^  ^  ^• 

'^   '     °  °  '   should  change 

share  and  share  alike.  The  testatrix  did  not  make  any  dis-  ^^  ™>nd,  and 

retom  to  her 

position  of  the  remainder  of  her  one-third  of  the  residuary  famUy  and 
personal  estate oi Richard  Earl  AnnesUy ;  and  died  inl830,  queathed  to 
leaving  Mary  (/Donel  and  five  other  younger  children  her  in  tnMt  for  m. 
surviving.     ITie   Master    reported  that  Mary  O'Donel  ^tl^'^f  uTe 
ever  since  continued,  and  still  was,  an  occupant  of  the  J^  ^f J*^  ^ 
convent  into  which  she  had  retired,  as  in  the  will  of  the  tes-  ?»  decease  to 

be  diTided 

tatriz  mentioned;  and  that  she  had  declared  her  intention  amongst  her 

children,  if 

not  to  return  to  her  fiimily  and  friends ;  and  that,  following  any ;  or  in  ei- 

I       -  •  1      1     t  1^  r         1  *^®'  case  of 

up  her  mtention,  she  had  become  a  professed  nun,  or  mem-  her  not  leaving 
berof  the  religious  community  into  which  she  had  retired  not  living 'any 
in  the  Hfe-timeof  L^dy  Catherine  O'Donel:  and  he  re-  lo^ediTVdT'' 
ported  that  Mary  O'Donel  was  entitled,  for  her  life,  to  the  JjJJ^^^J^J*^' 
interest  or  dividends  to  arise  on  the  sum  of  1000/.,  so  ters  therein 

named:  and 

bequeathed  by  Lady   Catherine  O* Donnelly  in  trust  for  she  bequeathed 

to  her  said 

Mary  O'Donel^  in  case  she  should  change  her  mind  and  three  dangh- 
return  to  her  family  and  friends,  and  abandon  her  intention  due  of  the  fund 
of  becoming  a  nun,  and  that  she  should  leave  the  convent  after™l^ing^ 
into  which  she  had  retired  preparatory  thereto,  as  in  the  g^je^fn  her " 
will  of  Lady  Catherine  0*Donel  in  that  behalf  mentioned ;  T;",j°/.1**T^ 

^  Held{l),  that 

and  that,  after  the  decease  of  Mary  0*DoneL  in  the  events  **»®  P^*^®*"  au- 
thorized an  ap- 

aforesaid,  the  said  sum  of  1000/.  should  go  to  be  divided  pointmentto 

take  effect  upon 

amongst  her  children,  if  any.  thehappening  of 

a  contingency ; 
(2)  that  the 

The  Master  further  reported  that  the  principal  sum  of  should  accrue 
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Caulfield 

V. 

Maguiee. 

StatemenU 

on  the  1000/.» 
while  the  con- 
tingeDoy  wai 
undetermined, 
passed  under 
the  residuarj 
l)equeit  in  the 
wilL 


1000/.,  and  the  dividends  and  interest  thereon,  should  be 
carried  to  the  separate  credit  of  Mary  O'Donely  and  should 
be  impounded  during  her  life-time ;  and  that,  after  her  de- 
cease, in  the  event  of  her  not  leaving  the  convent,  certain 
persons  mentioned  in  his  report  would  be  entitled  to  the 
principal  sum  of  1000/.  and  the  said  interest  and  divi- 
dends thereon. 

To  this  report  Mary  O'Donel  excepted,  on  the  ground 
that  the  Master  ought  to  have  reported  that  she  was  en- 
titled to  be  paid  the  dividends  and  interest  on  the  1000/. 
which  should  accrue  during  her  life. 


ArgunuHt.         Mr.  Deosy  and  Mr.  Graydon,  for  the  exception. 

The  appointment  to  Mary  (/Donel  is  good,  but  the 
condition  annexed  to  it  is  void,  and  separable  from  the  gift ; 
and,  therefore,  she  takes  a  life  interest  in  the  1000/.,  dis- 
charged of  the  condition.  In  Hay  v.  fVatkins(a)f  your 
Lordship  observes: — **The  cases  go  to  this  extent:  that 
where  the  intention  to  benefit  the  object  of  the  power  is 
clear,  and  that  something  is  superadded,  a  condition  not 
warranted  by  the  power,  there  the  gift  is  good ;  the  Court 
will  strike  out  what  is  excessive,  and  the  appointee  will 
take  the  fund  absolutely."  Here  the  fundwas  authorized  to  be 
paid  *<  in  such  shares,  and  at  such  times''  as  the  donor  of  the 
power  should  appoint ;  but  these  words  do  not  authorize  a 
conditional  appointment.  But  if  the  condition  be  insepa- 
rable from  the  gift,  then  the  whole  gift  is  void :  and  the 
1000/.  does  not  pass  under  the  gift  of  the  residue,  for 
where  there  is  a  gift  of  portion  of  an  ascertained  fund  to 
one  person,  and  of  the  residue  of  it,  after  payment  of  the 
first  gift,  to  another,  and  the  first  gift  fails,   the  object  of 

(a)3D.  &  War.  339. 
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the  second  gift  does  not  take  it,  but  it  is  undisposed  of; 
Eamm  v.  Appleford{a).     In  that  view  of  the  case,  Mary 
O'Donel  is  entitled  to  a  portion  of  the  principal  fund  and 
interest^  as  being  unappointed^  and  the  report  is  incorrect. 
But  if  the  condition  be  held  to  be  operative,  still  Marjf 
(/Donel  is  entitled  to  a  portion  of  the  interest  which  shall 
accrue  during  her  life.     For  the  gift  over  is,  in  the  event  of 
Mary  O'Danel  not  leaving  the  convent,  or  leaving  it  and 
not  leaving  any  issue;  in  either  of  which  events,  the  prin- 
cipal sum  of  1000/.,  but  not  the  interest  which  shall  accrue 
thereon  during  the  life  of  Maryy  is  given  over.    That  inte- 
rest, therefore,  goes  as  in  default  of  appointment.    Hender-^ 
Kmv.  C(mstable{b). 


1845. 


Caulfield 

V. 

Maouibx. 
Argument. 


The  Solicitor- General  Kadi  Mr.  MoncLhan^  contra. 

In  this  case  the  donee  had  an  exclusive  power  of  appoint- 
ment ;  she  might  give  or  not  as  she  pleased ;  and  conse- 
quently might  annex  a  condition  to  hergift,  excluding  one  of 
tbe  objects  of  the  power,  unless  certain  terms  were  com- 
plied with.  The  gift,  both  of  the  interest  and  principal,  is 
coDtingent  upon  Mary  O'Danel  leaving  the  convent.  But  if 
the  appointment  be  invalid,  the  1000/.  passes  under  the  re- 
siduary gift  in  the  will. 

Mr.  Gray  don,  in  reply,  cited  Sadler  v.  Pratt{c). 


The  Lord  Chancellor  : — 

I  do  not  see  where  the  diflSculty  is.  Lady  Catherine 
O'Donel  had  an  exclusive  power  to  appoint  this  fund  among 
her  younger  children,  in  such  shares  and  payable  at  such 
limes,  as  she  thought  fit ;  therefore  she  might  exclude  any  of 


(aJlOSim.  254;  5  M  &  C. 
56. 


ib)  5  Beav.  297. 
(c)  5  Sim.  632. 


Judgment* 
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r ' 

CAULr»I.D 

r. 
Maouisb. 

Judgment. 


them,  or  provide  for  any  of  them  as  sha  fdeiMt  mlBi&n  the 
limits  allowed  by  law.  SheraciteB  that  her  daughter,  Mary, 
bad  declared  h^  iDteittion  [of  becominga  nim,  and  hadalready 
retired  into  a  convent  preparatory  thereto,  and  that  her  pa- 
trimooy  in  that  case  would  be  sufficient  for  her  ^mainte- 
nance ;  and  then  adds,  that  in  case  her  daughter  should 
change  her  mind,  and  return  to  her  family,  she  gave  to  her 
executors  1000/.  in  trust  for  her  daughter  to  receive  the 
interest  and  produce  of  the  same  during  her  life;  and,  at  her 
decease,  to  be  divided  amongst  her  children  (which  was  an 
excess  in  the  execution  of  the  power,  and  could  not  take 
effect)  ;  and  in  either  case  of  her  not  leaving  the  convent, 
or  not  leaving  aHy  issue,  the  1000/.  was  to  be  divided  among 
three  of  her  daughters,  whom  she  names,  equally ;  and  she 
then  gives  to  the  same  three  daughters  any  residue  or 
remainder  that  may  be  after  paying  the  several  legacies 
before  mentioned. 


The  question  arises  upon  the  validity  of  these  gifts.  The 
Master  has  found  that  the  principal  sum  of  1000/.,  and  the 
interest  or  accumulations  thereon,  are  to  remain  impounded 
until  the  death  of  Mary  O'Donel^  who  is  still  living.  On 
the  other  hand  it  is  insisted  (1),  that  this  is  an  absolute 
gift  to  Mary  O'Donel  for  her  life ;  that  the  condition  is 
void  and  separable ;  and,  therefore,  that  the  legatee  is  en- 
titled to  the  legacy,  discharged  of  the  condition :  (2),  or  if 
not  separable,  that  the  entire  appointment  fails,  and  that 
the  1000/.  goes  as  in  default  of  appointment,  and  does  not 
pass  under  the  gift  of  the  residue :  and  (3),  that,  at  all 
events,  the  interest  of  this  sum,  during  her  life,  must  go  as 
in  default  of  appointment.  None  ofthese  points  can,  in  my 
opinion,  be  maintained.  This  is  not  a  gift  with  a  condi- 
tion annexed  to  it ;  but  it  is  a  gift  which  is  to  take  effect 
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upon  the  happening  of  a  contingency ;  and  is  clearly  good 
m  such,  and  warranted  by  the  power.     It  is  a  gift,  in  case 
ilie  shall  leave  the  convent  and  come  among  her  friends,  to 
iier  for  her  life,  and  afterwards  to  her  children.     The  gift  to 
the  children  is  void ;  and  if  the  gift  over  had  been  made  to 
depend  upon  the  gift  to  the  children,  that  gift  also  would 
have  been  void.     But  here  the  gift  over  depends  upon  the 
contingency   of   Marff   O'Donel  not   leaving  the   con- 
Tent,  or  dying  without  issue ;  and,  according  to  the  au- 
thoridest  such  a  gift  to  the  objects  of  the  power  is  good. 
Then,  as  to  the  interest  upon  the  1000/.,  which  shall  accrue 
before  the  contingency  happens, — there  is  no  specific  g^ft 
of  that  interest  at  all ;  the  principal  only  of  the  fund  is  dis- 
posed of;  and  that  upon  a  contingency  which  may  never 
arise ;  but  the  Court  will  impound  so  much  of  the  assets  as 
is  necessary  to  answer  the  contingency,  if  and  when  it 
arises.     But  the  reriduary  gift  is  general ;  it  is  of  whatever 
^11  remain  after  payment  of  the  legacies  before  given  out 
cf  the  fond.     It  is  said  that  this  residuary  gift  would  not 
carry  the  1000/.,  if  the  1000/.  had  been  badly  appointed; 
bat  it  is  not  necessary  to  discuss  that  question,  for  here 
there  is  no  gift  of  this  interest;  and,  therefore,  the  g^ft  of 
the  residue  is  a  gift  of  the  interest,  which,  from  time  to 
time  shall  accrue.   It  is  nothing  more  than  this :  the  testa- 
trix gives  to  her  three  daughters  the  interest  upon  the 
lOOO/.,  until  her  daughter,  Mary^  leaves  the  convent,  and 
comes  again  into  the  world ;  and  if  she  should  leave  the  con- 
vent, then  she  gives  the  interest  to  her  for  her  life,  and  the 
principal  afterwards  to  her  children  (which  is  void)  :  and  if 
she  should  not  leave  the  convent,  then  she  gives  the  princi- 
pal to  her  three  other  daughters.     The  exception  is  wrong 
in  point  of  form  ;  but,  upon  further  directions,  I  shall  de- 
clare this  to  be  a  valid  gift,  to  take  effect  in  case  Mary 


1845. 

■■  ■     t      '" 
Cavlfield 

V, 
BiAOVIBE. 

Judgment. 
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O'Dtmel  shall  leave  the  convent  and  come  again 
her  friends ;  and  direct  that  a  sufficient  sum  be 
priated  to  answer  this  lOOOZ.  when  that  eveni 
take  place,  or  Mctry  shall  die.  And  declare  I 
much  of  the  funds  in  Court  as  have  arisen  tt\ 
dividends  upon  this  1000/.  belong  to  the  three  re 
legatees,  and  that  they  are  now  entitled  to  have  the  » 
vided  between  them ;  and  declare  that  the  residuar 
tees  are  entitled,  under  the  residuary  gift,  to  the : 
and  dividends  which  shall  accrue  whilst  Mary  C 
continues  to  reside  in  the  convent;  and,  upon  the  d 
Mary^  reserve  liberty  for  all  parties  to  apply.  I  sh 
however,  now  declare  that  the  gift  to  the  children  o 
0*Donel  is  void,  though  it  clearly  is,  because  the 
may  never  arise. 


Statement* 

Testotrix 
gave  a  sum  of  , 
money  to  her 
children  who 
■hould  be  living 
at  the  time  of 
her  decease ; 
and,  in  case  she 
should  die 
without  leaving 
any  euch  M«i«e, 
oyer;  and  hav- 
ing a  power  to 
appoint  to  the 
children  of  D., 
she  gave  2000/., 
part  of  the  fund, 
to  the  separate 
use  of  A,  (one 
of  the  children), 
and  if  she  died 
without  issue 
by  her  then 
present  hus- 
band, or  any 
other  she  might 
thereafter 
take,  the  2000/. 
to  be  divided 
amongst  other 


The  last  question  arose  upon  the  construction  of  \ 
of  Lady  Anna  Maria  Johnston, 

By  her  will,  dated  the  15th  of  February,  1834,  a 
citing  the  powers  given  to  her  by  the  will  of  Eicha 
Annesley^  both  with  respect  to  the  sum  of  4200/.,  ; 
one-third  of  his  residuary  personal  estate,  she  appoii] 
4200/.  (over  which  she  had  an  absolute  power  of  dispc 
to  all  and  every  or  any  child  or  children  she  migh 
and  who  should  be  living  at  the  time  of  her  deceas 
in  case  she  should  die  without  leaving  any  such  iss 
gave  the  4200/.  to  other  persons.  And  as  to  her  one- 
the  residuary  personal  estate  of  Richard  Earl  Annes 
gave  2000/.,  part  thereof,  to  trustees  in  trust  "  to  \ 
apply  the  said  sum  of  2000/.  to  the  sole  and  separat 
my  niece,  Anna  Maria  Conolly^  daughter  of  my  sis 
late  Catherine  O'Donel^  mte  of  Martin  Conolfyy  fn 
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tiie  debts  and  engagements  of  her  said  husband,  or  any  1845. 

other  ahe  may  hereafter  marry :  and   further,  if  she  dies  ^T^     ^       ^ 

without  issue  by  her  said  husband,  or  any  other  she  may  ,     ^' 

kereafiter  take,  the  said  sum  of  2000/.  shall  be  divided"         

Statement. 

equally  between  Margaret  O'Donely  and  certain  other  of        

objeoti  of  the 

the  duldren  of  Lady  Co/A^ne  0'/)o7i«/.  power.   Held: 

that  A.  was  ab- 
•olntelj  enti- 

Lady  Anna  Maria  Johnston  died  in  March,  1835,  with-  soooT/^' 
OQt  ever  having  had  any  issue. 

The  Master  reported  that  under  the  wills  of  Richard 
Earl  Annesley  and  Lady  Anna  Maria  Johnston^  the  de- 
fendant, Anna  Maria  Connolly,  was  absolutely  entitled  to 
theiaidsumof2000/. 

To  this  an  exception  was  taken  by  Edward  Kennedy,  ex- 
ecutor of  Margaret  O'Donel,  on  the  ground  that  the 
Master  should  have  reported  that  Anna  Maria  Connolly 
^as  entitled  for  her  life  only  to  the  interest  on  the  said 
Sam  of  2000/. :  and  that  said  sum  should  be  invested  in 
trust  for  her  for  life ;  and  in  case  she  should  die  without 
issue  living  at  the  time  of  her  decease,  then  in  trust  for  the 
other  children  of  Lady  Catherine  O'Donel,  in  that  behalf 
mentioned  in  the  will  of  Lady  Anna  Maria  Johnston. 

Mr.  Martley  and  Mr.  Drury,  for  Edward  Kennedy,  Argument. 

This  is  an  absolute  gift  to  Mrs.  Connolly,  with  a  good 
executory  bequest  over  to  her  sisters.  The  word  *  issue' 
must  be  construed  to  mean  *  children'.  The  limited  con- 
itraction  is  favoured  by  the  Court.  Here  the  expressions 
pant  to  a  particular  description  of  issue,  viz.,  by  her  then 
present,  or  any  future  husband ;  and  when  the  testatrix 
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speaks  of  issue  in  connexion  with  the  parent,  she  must 
mean  children;  Sibley  v.  Perry(a);  Pruen  Y.Osbome(b) ; 
Hampson  y»  Brandwood{c).  In  another  part  of  the  same 
will,  the  testatrix  makes  use  of  the  word  issue  as  sjrnoni- 
mous  with  children.  She  appoints  1200/«  and  other  mo- 
ney  to  her  children,  and  in  case  she  should  die  without 
leaving  any  such  issue,  then  over.  The  same  word  must 
receive  the  same  interpretation  throughout  the  will.  Cur- 
sham  V.  Newlandid) ;  Leeming  v.  Sherrett(e). 


Thb  Lord  Chancellor  : — 

This  question  is  wholly  free  from  doubt.   As  regards  the 
general  question,  it  is  much  too  late  to  be  argued  that  a  gift 
over,  in  de&ult  of  issue,  is  good.  It  is  said  that  the  primary 
meaning  of  the  word  issue  is,  in  this  will,  restricted  to  chil- 
dren, by  reason  of  the  context ;  for  the  gift  over  is  in  case  ^ 
Mrs.  Connolly  should  die  without  issue  by  her  then  pre^ 
sent  or  any  future  husband.  I  do  not  understand  the  force  oC 
that  argument.  In  what  other  way  could  there  be  issue  tkat^ 
by  her  present  or  future  husband.    The  expression  includes 
all  the  issue  ;  and  therefore  I  see  no  question  upon  the  teniw 
of  the  gift  itself.    But  then  it  is  said  that  the  word  *  issue* 
has  been  translated  by  the  testatrix  herself  as  synonimout 
with  ^children  ;*  and  for  the  purpose  of  proving  that,  another 
gift  in  her  will  is  referred  to,  in  which  she  makes  a  gififc  to 
her  own  children,  with  a  gift  over  in  case  she  should  die 
without  leaving  such  issue.     There  is  no  doubt  as  to  the 
meaning  of  the  word  in  that  clause;  but  there  the  gift  over  is 
not  in  case  she  should  die  without  leaving  issue,  but  in  < 
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ibe  should  die  without  leaving  such  issue.  It  cannot  be 
nfiHTed  firmn  thence  that  the  testatrix,  when  she  made 
IK  of  the  word  issue  in  other  parts  of  her  will,  meant  chil- 
dien.  None  of  the  authorities  come  up  to  this  case ;  they 
lie  all  distinguishable  from  it.  I  think  that  the  report  is 
right,  and  that  the  exception  must  be  overruled. 


Extract  ficm  the  Decree. — No  rule  on  the  first,  second 
and  third  exceptions,  taken  by  the  defendants,  the  Reverend 
George  Murroff  McDowell  John8ton{a)y  the  Reverend  fVal* 
ter  Gibs  and  Arthur  Maffuire(b);  and  let  the  deposit  be 
paid  back :  and  declare  the  said  defendants  entitled  to  credit 
fcr  the  sum  of  2150/.,  late  currency,  in  the  report  and  fifth 
schedule  thereunto  annexed,  mentioned.     Allow  the  fourth 
exception.     Allow  the  fifth  exception  taken  by  the  said  de- 
fcsdants;  and  declare  that  the  Honourable  F,  C  Annesley^ 
Irsdy  Catherine  O'Danel  and  Lady  Anna  Maria  John-- 
«loii,  the  legatees  for  life,  were  entitled,  according  to  the 
true  construction  of  the  deed  of  the  13th  day  of  May, 
1B23,  and  the  will  of  the  said  Richard  Earl  Annesley,  and 
the  two  codicils  thereto  annexed,  to  the  sum  of  3467/.  l8.5d. 
the  amount  of  the  three  years'  interest  which  accrued  after 
the  decease  of  Richard  Earl   Annesley  on  the  sum   of 
25,040/.  in  the  report  mentioned:   and  declare  that  the 
sums  paid  to  them  by  the  executors  of  the  said  Earl,  on 
foot  thereof,  were  properly  paid  ;  and  that  the  said  execu- 
tors ought  to  be  allowed  credit  for  the  same.     Let  the  said 
sum  of  2150/.,  late  currency,  being  equivalent  to  the  sum 
of  1984/.  2s.  4d.f  present  currency,  and  the  said  sum  of 
^672.  \s.  5d,^  in  the  said  exception  mentioned,  be  deducted 
from  the  sum  of  5721/.  5s.   lld.y   the    amount   charged 

(a)  Executor  of  Lady  Afma  Maria  Johnston. 
(Jb)  Administrators  of  the  Rev.  Arthur  Maguire. 

n2 


1845. 

^ y ' 

Caulpield 

V. 

Maouire. 
Judgment. 


Decree. 


Decree, 
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1845.  againsttheexecutorsas  having  been  retained  or  misapplied  b 
them ;  and  let  the  defendants,  the  Reverend  G.  H,  M*DoWi 
Johnston^  the  Reverend  W.  Gibs  and  the  Reverend  j: 
Miigutrey  give  credit  for  the  balance  of  the  said  sum  < 
5721/.  5s.  l\d.y  amounting  to  the  sum  of  269/.  I2s.  2< 
out  of  their  costs  in  this  cause  hereby  decreed  to  them 
and  declare  them  entitled  to  charge  such  payment  or  allo^ 
ance  of  said  sum  of  269/.  12«.  2d.  against  the  personal  e 
tate  of  their  testators.  Lady  Anna  Maria  Johnston  and  tl 
Reverend  Arthur  Maguire.  Overrule  the  exception  take 
by  the  said  John  Robert  Moore^  and  pay  the  deposit  to  tl 
plaintiff:  and  declare  the  said  John  Robert  Moore  entitle 
to  be  paid  the  sum  of  2445/.(a)  in  said  report  mentione 
together  with  interest  on  the  respective  quarterly  paymen 
of  105/.  each,  in  said  report  mentioned,  composing  the  su 
of  2415/.,  part  of  the  said  sum  of  24451.,  from  the  tim< 
that  the  same  were  respectively  paid  by  him  to  Soph 
Countess  Annesley^  in  the  report  mentioned,  at  the  rate 
five  per  cent,  per  annum,  and  also  such  further  sums  as  I 
may  have  paid  since  the  1st  day  of  March,  1844,  with  int 
rest  thereon,  at  the  rate  aforesaid,  out  of  the  sum 
16,617/.  15«.  8d.,  Government  three  and  a-quarter  per  cer 
Stock,  now  in  the  Bank  of  Ireland  to  the  credit  of  the  fir 
cause.  And  refer  it  to  the  Master  to  take  an  account 
such  payments  and  interest;  also  to  inquire  and  repc 
what  sum  will  be  sufficient  to  be  retained  for  the  purpose 
paying  the  accruing  gales  of  the  annuity  of  455/.  a-yea 
late  currency,  payable  to  the  said  Sophia  Countess  Anne, 
ley^  by  first  applying  the  interest  and  then  sinking  Ht 
principal.  And  let  such  sum  as  the  Master  shall  repo 
sufficient  for  that  purpose,  be  set  apart  out  of  the  residue 

(a)  This  is  the  aggregate  of  the  2415/.,  present  currency,  befo 
mentioned,  and  30/.  costs  of  proving  the  charge  of  y.  /?.  Moore. 


Decree. 
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the  sum  of  16,615/.  \5s.  8J.,  stock,  and  be  transferred  to  1845. 
the  credit  of  the  first  cause,  and  the  separate  credit  of  John  caulfield 
Robert  Moore:  and  let  the  said  John  Robert  Moore  be  mao'uirc 
paid  oat  of  such  sum  as  shall  be  so  set  apart,  and  the  divi- 
dends to  accrue  due  thereon  and  on  the  balances  thereof, 
toch  further  quarterly  instalments  of  105/.  each,  as  he  may, 
from  time  to  time,  pay  to  the  said  Sophia  Countess  Annee^ 
kf  on  foot  of  the  said  annuity.  Overrule  the  exceptions 
taken  by  the  defendant,  Mary  O^Donel^  and  let  the  deposit 
be  paid  to  the  plaintiff;  and  declare  the  sum  of  1000/.,  be- 
queathed by  the  will  of  Lady  Catherine  0*Donelf  in  the 
report  named,  to  the  defendant  fV.  Young  and  the  late  de- 
fendant, the  Rererend  A.  Maguire^  in  trust  for  the  said 
ilefendanty  to  be  valid,  and  to  take  effect  in  case  the  said  de- 
leodant  shall  leave  the  convent  into  which  she  has  retired, 
tod  that  she  shall  come  amongst  her  firiends.  Overrule 
the  exception  taken  by  the  defendant,  A.  E.  Kennedy^  and 
pay  the  deposit  to  the  defendant.  A,  M.  Connolly. 


182  CASES  IN  CHANCERY. 


1845.       THE    COMMISSIONERS    OF    CHARITABLE 


">^ 


Jan.  30,  31.  DONATIONS  AND  BEQUESTS  v.  WYBRANTS. 

February  2. 

wII?uIidlf*to  Joseph  WRIGHT,  being  seised  in  fee  of  the  lands 
Ihdr^h^ir^"^  of  Bogerstown  and  BaUinlagh,  in  the  King's  County,  and 
upon  truft  to     of  Other  lands,  made  his  will,  dated  the  19th  of  July»  1793, 

grant  and  oon- 

Tej  the  same  to  and  thereby  gave  and  bequeathed  all  his  messuages,  bouses, 

the  useof /.  W. 

for  life,  subject  lauds,  tenements  and  hereditaments  in  die  kingdom  of  Ire. 

nerertheless  to,   .,  «iii«  •■  .1  ••  •  . 

and  charged  wid,  and  all  his  estate,  right,  title  and  interest,  in  and  to 
ruities,"u>^'m-  ^^®  ^^^^^  ^^  every  part  thereof  whether  the  same  be  lands 
Ti^rofT  T  ^  i°^^^^^  ^  ^^<^B  ^  U^^>  ^^  ^  without  covenant 
three  of  which  ^f  renewal,  unto  Joshua  Paul  Meredith  and  WilUam  Fos- 

were  to  be  paid 

to  three  dif-      i^y^  their  heirs  and  assigns,  according  to  such  estate  and 

ferent  charita- 

bie  institutions  interest  as  he  had  therein  reqiecdvely;  in  trust   and  lo 

(two  of  them  ,  ti.-i  11  •  /•« 

being  corporate  the  intent  that  his  said  trustees,  and  the  survivor  of  them, 
thefom-th'tothe  and  his  heirs,  should,  in  convenient  time  after  his  decease, 
and'itcrOie**'  ^V  g^^^  ^^^  suflScient  Conveyances  and  assurances  in  the 
^^^  \^dih*  '^^*  gr^^^i  convey,  assure  and  settle  the  same,  and  every 
annuities,  to     ^^Lit  thereof,  80  far  as  the  law  would  allow  and  the  nature 

the  use  of  his      '^ 

first  and  other    of  his  estates  and  titles  would  admit,  to  and  for  such  uses, 

sons  in  tail :  1  /.  1    .  1 

and  he  directed  upon  such  trusts,  and  to  and  for  such  intents  and  purposes, 

said  several  an- 
nuities to  be 

paid  (not  saying  by  whom)  on  the  days  therein  mentioned ;  and  expresslj  charged  hia  aftats 
with  the  same. 

X.  died  more  than  twenty  years  before  the  filing  of  the  biU  to  establish  the  oharitaUa  d»- 
▼ises,  and  no  payment  or  other  satisfaction  was  ever  made  on  foot  of  the  anniiitiM.  No 
conTeyance  had  been  executed  by  the  trustees ;  but  /.  W,  had,  since  the  death  of  the  teats- 
tor,  been  in  possession  of  the  estates ;  and  he  and  his  eldest  son  suffered  a  recoTery  and  re- 
settled them. 

Held,  that  the  right  to  recoTcr  the  annuities  was  not  barred  by  the  3  &  4  WilL  lY.,  o.  27 ; 
the  trust  for  the  charities  being  an  express  one,  within  the  meaning  of  the  twenty-filth  lec- 
tion of  that  Act. 

Charities  are,  equally  with  other  trusts,  within  the  operation  of  the  3  &  4  WiU.  IV.,  o.  27. 

Every  charge  on  an  estate  does  not  create  a  trust,  although  it  imposes  a  burden ;  but  it 
may  create  a  trust  depending  on  the  nature  of  the  charge.  If  the  gift  is  an  expresi  one, 
and  if  the  person  taking  the  estate  is  bound  to  give  effect  to  the  gift  as  a  trustee,  then  it  it  an 
express  trust. 

Where  a  testator  gives  an  estate  to  one,  subject  to  a  charge,  the  person  to  pay  the  charge  is 
the  person  who  is  liable  to  the  burden  ;  and  this,  in  the  case  of  a  charity,  impresses  him 
with  the  character  of  trustee  for  the  charity. 
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and  under  and  subject  to  aucb  powers  and  provisoes  as  1845. 
therdnafter  expressed  and  declared,  or  as  near  thereto  as  the  xhe  Commis. 
deaths  of  parties  and  alteration  of  circumstances  would  ^,  dowatu>n8 
•dmit  o£  And  after  declaring  the  trusts  upon  which  his  ^^s^'^i^^g 
Monaghan  estates  were  to  be  conveyed,  the  testator  pro-  statement 
seeded  thus:  <*  And  as  to  my  estates  and  lands  of  Rogers* 
town  and  Ballinlagh,  in  the  King's  County,  in  trust  that 
my  said  trustees,  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  shall  grant  and  convey  the  same  to  the 
tneand  behoof  of  Joseph  Henry  fVybrantSf  eldest  son  of 
Jokn  WjfiiranUf  of,  &c.,  by  his  present  wife,  Sarah  fVp'- 
brmUs^  and  his  asngns,  for  and  during  his  natural  life; 
with  remainder  to  trustees  and  their  heirs,  during  his  life, 
to  preserve  contingent  remainders;  subject,  nevertheless, 
to,  and  charged  and  chargeable  with,  one  annuity  of  20/. 
yearly  to  the  said  Sarah  Wybrants^  wife  of  the  above-men- 
tioned John  WybrantSf  during  her  natural  life,  in  lieu  of 
tlie  like  annuity  of  20/.  yearly,  settled  upon  her  at  her  in- 
teraiarriage  with  the  saidJbAn  Wybrants^  by  a  deed  bearing 
(hte,  &c. :  and  also  subject  to,  and  charged  and  chargeable 
with,  one  other  annuity  of  30/.  yearly,  to  be  paid  out  of  the 
rents  of  the  said  lands  of  Rogerstown  and  Ballinlagh  to 
the  said  Sarah  Wybrants  during  her  natural  life ;  the  said 
two  annuities  of  20/.  and  30/.  to  be  paid"  to  her  separate  use, 
upon  the  days  therein  mentioned :  ^'  and  from  and  imme- 
diately after  her  decease,  subject  to,  and  charged  and  charge- 
able with  one  annuity  of  25/.  yearly,  to  be  paid  to  the 
trustees  or  governors  of  the  Lying-in  Hospital,  in  Great 
Britain-street,  Dublin,  for  the  use  of  the  said  charity ;  and 
also  subject  to,  and  charged  and  chargeable  with  one  other 
annuity  of  25/.  yearly,  to  be  paid  out  of  the  rents  of  the  said 
lands  of  Rogerstown  and  Ballinlagh,  to  the  governors  of 
tbe  Hibernian  Marine  Society  in  Dublin,  for  the  use  of 
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1845.        ^^^  ^^^  charity;  and  from  and  immediately  after  my  de* 

*        *        '   cease,  subject  to,  and  charged  and  chargeable  with  one 

sioMEBs       annuity  of  20/.  yearly,  to  be  paid  to  John  Bowers,  my 

OF  Donations 

o.  servant,  during  his  natural  life ;  and  from  and  immediately 

*     after  his  decease,  subject  to,  and  charged  and  chargeable 

*  **«*  •  with,  one  annuity  of  20/.  yearly,  to  be  paid  to  the  gover- 
nors or  treasurer  of  the  King's  County  Infirmary;  and  also 
subject  to,  and  charged  and  chargeable  with  one  other  an- 
nuity of  51.  yearly  to  the  poor  of  the  parish  in  which  said 
lands  of  Rogerstown  and  Ballinlagh  are  situated:  and 
from  and  after  the  death  of  the  said  Joseph  Henry  Wy^ 
brants,  subject  to  the  said  several  annuities,  to  the  use  and 
behoof  of "  his  first  and  other  sons  in  tail  male:  <*  and  for 
default  of  such  issue,  to  the  use  and  behoof  of  John  Wy- 
brants,  second  son  of  the  aforesaid  John  JVybrants,  for  his 
life ;  with  remainder  to  trustees  and  their  heirs,  during  his 
life,  to  preserve  contingent  remainders ;  and  from  and  after 
the  death  of  John  JVybrants,  subject  to  the  said  several  an- 
nuities, to  the  use  of"  his  first  and  other  sons  in  tail  male: 
*<  and  for  default  of  such  issue,  subject  to  the  said  seve- 
ral annuities,  to  the  use"  of  the  third  and  other  sons  of  John 
JVybrants,  by  his  then  present  wife,  Sarah  JVybrants,  in 
tail  male  :  **  and  for  default  of  such  issue,  to  the  use  and 
behoof  of  my  own  right  heirs,  subject,  nevertheless, 
and  charged  and  chargeable  with  the  said  four  annuities  oj 
25/.,  25/.,  20/.,  and  5/.,  last  mentioned :  and  I  do  hereby 
order  and  direct  that  the  said  several  annuities  shall,  aftei 
my  death,  be  paid  half-yearly  ;  the  first  payment  of  each  to 
be  made  on  the  first  day  of  January  or  first  day  of  July 
after  my  death,  that  shall  first  happen  :  and  I  charge  and 
encumber  my  said  several  estates,  lands  and  premises 
thereinbefore  mentioned,  with  the  said  several  annuities, 
for   the    purposes  hereinbefore  expressed  concerning  th< 
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same."     And  he  empowered  his  trustees,  and  the  survivor        1845. 
of  them,  and  his  heirs,  and  the  person  who  should  be  in  ^^j^  comm»- 
possession  of  any  of  his  estates,  by  virtue  of  any  of  the  limi-  ^^  JJomItiomj 
Utions  aforesaid,  to  make  leases  thereof  as  therein  men- 
tioned. 


Wybbamts. 
Statement. 


Joseph  Wrighti  the  testator,  died  in  January,  1796; 
and  thereupon  Joseph  Henry  Wybrants^  by  Joseph  Wy- 
hnmU^  his  &ther  and  guardian,  entered  into  possession  of 
the  lands.  He  attained  his  age  of  twenty-one  years  in  1807, 
and  thereupon  personally  entered  into,  and  still  was  in  pos- 
session of  the  lands.  Sarah  Wybrants  died  in  November, 
1815,  and  John  Bowers  died  in  September,  1817. 

Shortly  after  the  decease  of  the  testator,  his  will  was 
prored  in  the  Prerogative  Court,  Dublin ;  and  in  May, 
1796,  advertisements  were  inserted  in  the  Dublin  Gazette, 
itating  the  full  particulars  of  the  charitable  bequests  thereby 

made. 

No  payment  was  ever  made  on  account  of  any  of  the  be- 
fore mentioned  charitable  bequests ;  nor  was  any  applica- 
tion made  for  payment  until  shortly  before  the  filing  of  the 
present  bill.  No  conveyance  of  the  legal  estate  had  been 
executed  by  the  trustees  under  the  will. 

The  bill  was  filed  on  the  28th  of  October,  1843,  against 
Joseph  Henry  flybrants,  Thomas  Wybrants^  his  son,  who 
was  entitled,  under  family  settlements  and  a  recovery  duly 
suffered,  to  the  remainder  in  fee,  expectant  upon  the  life 
estate  of  his  father,  and  against  Joshua  Colles  Meredyth^ 
the  heir-at-law  of  the  surviving  trustee :  and  the  plaintiffs 
thereby  prayed   that  the  said  charitable  devises  and  be* 
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1845.       qaests  might  be  established,  and  the  said  respectire  annii 

Thb  CoMKia.  ^^  ^^  «^n^<*a«^;«»  declared  to  be  well  charged  on  tl 

OP  DoRAnoRi  ^^  ^°^^  ^^^  premises :  and  that  the  tnists  of  the  id 

«•  will  might  be  carried  into  execution,  and  all  proper  as 

necessary  deeds  and  conveyances  executed  for  the  purpon 

aforesaid :  and  for  an  account  of  the  sums  due  on  foot  < 
the  several  annuities  or  rent-charges  so  devised  and  bi 
queathed  for  the  charitable  purposes  aforesaid ;  and  that  tb 
same  might  be  decreed  to  be  well  charged  on  the  premises 
and  for  a  receiver :  and  that,  if  necessary,  Jothma  CM 
Meredyth  might  be  removed  from  the  trusts,  and  ne 
trustees  appointed. 

The  defendants,  Joseph  Henry  Wybrants  and  Thonu 
Wybrcmts^  relied  upon  the  length  of  time  and  the  Statut 
of  Limitations,  as  a  bar  to  the  entire  relief  sought  by  tf 
bill  in  respect  of  the  annuities ;  more  than  twenty  yea] 
having  elapsed  since  the  deaths  of  Sarak  WyhranUnxkA  Jok 
Bowers^  without  any  payment  or  other  satisfaction  havin 
been  made  or  given  during  said  period  to  any  person  when 
soever,  on  foot  of  such  annuities,  or  any  of  them :  and  the 
insisted,  that,  supposing  the  said  several  annuities  were  no 
wholly  barred  by  length  of  time,  yet  that  the  plaintiff 
were  not  entitled  to  recover  more  than  six  years*  arrears  o 
said  respective  annuities :  and  they  relied  on  the  Statut 
of  Limitations  in  bar  to  any  further  relief  sought  by  th< 
bill  in  relation  to  the  arrears  of  the  annuities. 

The  defendant,  Meredyth^  by  his  answer,  stated  that  hk 
believed  that  the  legal  estate  in  the  lands  was  then  vestei 
in  him. 

The  Lying-in  Hospital  and  the  Hibernian  Marine  So 
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dety  were  corporate  bodies;  the  otiier  objects  of  the  testa-       1845. 

* 1 

tor's  charity  were  not.  Ths  Commu. 


8IOVER8 

OF  Don ATiONi 


Mr.  Robert  Warren  and  Mr.  Thomas  Lefroy^  for  the    ^^3^x11x1^ 
pisintiffs. 


ArjfunuHi* 


Hie  first  question  is,  whether  charities  are  or  are  not 
within  the  3  &  4  WiH.  IV.,  c.  27  :  the  second,  if  they  are, 
whether  this  is  not  an  express  trust  within  the  saving  of 
the  twenty-fifth  section  of  the  Statute.  There  is  no  decision 
upon  the  first  question.  It  was  raised  in  The  Incorporated 
Soeieip  y.  Richards(a)i  and  Hie  Attorney- General  v. 
Per9te{b)f  but  not  dedded ;  but  the  impression  of  your 
Lordship's  mind  then  was,  that  the  case  of  charities  was  a 
casuM  onUseus.  There  is  great  diflBculty  in  applying  the 
Stttote  to  charities.  In  The  Incorporated  Society  v.  IZt- 
diarda  your  Lordship  says :  **  In  numerous  cases  where, 
by  reason  of  the  defect  in  the  appointment  of  a  trustee  or 
from  the  want  of  one,  there  is  no  person  to  represent  the 
charity,  who  is  to  make  the  claim.  The  objects  of  the  cha- 
rity cannot,  frequently  they  are  not  defined,  and  have  no 
right  until  called  into  existence,  as  objects,  by  the  trustee." 

Mr.  Moorcy  Mr.  Brooke^  and  Mr.  Hartley  for  J.  H. 
^yhrants  and  Thomas  Wybrants. 

There  was  no  difficulty  in  the  way  of  two  of  the  chari- 
ties suing  in  their  own  names  for  the  annuities  devised  to 
them ;  for  they  are  corporate  bo^es. 

Charities  are  within  the  3  &  4  Will.  IV.,  c.  27.  The 
interpretation  clause  (sec.  1),  shows  that  in  passing  this 
Act,  the  attention  of  the   Legislature  was  directed  to  the 

W  \  D.  &  War.  258.  (6)  2  D.  &  War.  67. 


WrSBAMTS. 

Argument, 
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1845.        subject  of  charities.     It  speaks  of  Eleemosynary  Corpora 
lions.     ^^  Land"  is  explained  to  extend  to  all   corporea 

The    Commis-  ^  "^  *^ 

8IONER0       hereditaments  whatsoever,  and  tithes  (other  than  tithes  be 

OF  DOMATIOKS 

o.  longing  to  a  spiritual  or  eleemosynary  corporation  sole) 

and  ^'  rent"  to  extend  to  all  annuities  and  periodical  sums  o 
money  charged  upon  or  payable  out  of  any  land  (excep 
moduses  and  compositions  belonging  to  a  spiritual  or  elee 
mosynary  corporation  sole).  The  case  of  spiritual  and  elee 
mosynary  corporations  sole  is  provided  for  by  sec.  29  ;  bu 
the  express  exception  of  property  belonging  to  eleemosynar] 
corporations  sole,  from  the  signification  given  by  sec.  1  t 
the  words  *^  land"  and  ^'rent"  leads  to  the  inference  thatthosi 
words  include  every  other  description  of  real  property 
Then  the  word  <'  person"  is  explained  to  extend  to  **  a  bod] 
politic,  corporate,  or  collegiate,  and  to  a  class  of  creditor 
or  other  persons^  as  well  as  an  individual :"  words  suffi 
cieiitly  extensive  to  include  all  eleemosynary  corporation: 
aggregate,  and  trusts  for  charities.  Eleemosynary  corpo 
rations  aggregate,  and  trusts  for  charities,  are  not  excepted 
from  the  operation  of  the  general  provisions  of  the  Act 
and  no  special  enactment  is  made  to  meet  their  case ;  the 
general  provisions  of  the  Statute  are  suflBciently  compre- 
hensive to  embrace  them;  and  they  are  within  the  miscbiej 
intended  to  be  remedied  :  the  Court  ought,  therefore,  to 
require  the  most  clear  and  satisfactory  proof  that  they  arc 
not  within  the  pro\dsions  of  the  Statute.  The  3  &  4  Will. 
IV.,  c.  27,  was  one  of  a  series  of  Acts  passed  for  the  limi- 
tation of  actions ;  and  the  other  Statutes  on  that  subject, 
the2&3Will.IV.,c.71,and  2&3  Will.  IV.,  c.  100,applj 
to  corporations  sole  and  aggregate,  temporal  and  spiritual. 
It  is  objected  that  the  persons  to  whom  these  funds  an 
given  do  not  claim  for  themselves,  but  for  the  objects  of  i 
charity ;  and  that  it  could  not  be  intended  to  conclude  thi 
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objects  of  the  charity  by  the  neglect  of  their  trustees  :  but 
deemosyiiary  corporations  sole  are  subject  to  the  same  ob- 
jection; nevertheless  the  legislature  has,  in  their  case, 
limited  the  time  for  making  an  entry  or  distress  on  the 
lands;  giving,  however,  a  more  extended  period  for  that 
purpose^  because  of  the  peculiar  nature  of  a  corporation 
Mde.  The  inference  from  this  is,  that  they  intended  to 
leave  eleemosynary  corporations  aggregate  to  the  opera- 
ti<Hi  of  the  general  provisions  of  the  Act.  In  The  Attorney^ 
General  v.  Persse{a)j  the  Court  answered  the  objection 
raised  by  itself  in  The  IncorporcUed  Society  v.  Richardsip)^ 
that  there  was  no  person  entitled  to  the  benefit  of  the  cha- 
rity until  an  object  of  it  was  called  into  existence  by  the 
trastee.  There  a  rent-charge  was  devised  as  a  salary  for  a 
ichoolmaster ;  and  it  was  held  that  the  Statute  did  not  be- 
gin to  run  until  a  schoolmaster  was  appointed.  The  con- 
struction put  on  the  Statute,  in  that  case,  meets  the  only 
real  difficulty  in  the  application  of  the  Statute  to  charities : 
that  difficulty  does  not,  however,  arise  here;  for  the  diffe- 
rent charitable  institutions,  mentioned  in  the  will,  might, 
at  any  time,  have  asserted  their  right.  Neither  is  this 
case  saved  by  the  operation  of  the  twenty-fifth  section. 
The  defendants  are  not  trustees  in  whom  the  annuity  is 
vested  for  the  benefit  of  the  charity.  If  this  case  be  within 
the  twenty-fifth  section,  then  no  annuity  charged  upon  the 
estate  of  another  person  can  be  barred ;  for  the  owner  of 
the  estate  would  be  a  trustee  for  the  person  having  the 
charge. 


1845. 
' Y ^ 

The   Commii- 

■lONBRI 

OP  DoNATiom 

o. 

Wtbrahti. 

Argument. 


Mr.  Lefroy^  in  reply. 

Itisnot  sufficient  that  in  the  definition  of  the  word  "person'* 
there  are  words  sufficient  to  embrace  charities,  unless  it  be 

(a)  2  D.  &  War.  67.  (fc)  1  D.  &  War.  258. 
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1845.       shown  that  the  words  will  embrace  every  class  of  charities. 
'        '        *    That  definition  is  inapplicable  to  sudi  a  body  of  persons  as 

The   Commis-  ^  '         ^ 

8IONKB8      the  poor  of  a  parish,  who  cannot  sue  for  a  diaritable  be-» 

opDoratiori  .,         .  »       r  «   1 

o.  quest.     That  consideration  ranores  toe  force  of  the  argn-^ 

'    ment  derived  from  the  first  section,  and  affords  a  strongf 

*^"*  *  g^und  for  inferring  that  the  legislature  did  not  intend'  fa 
include  charities  in  the  Statute.  The  policy  of  the  law 
has  always  been  to  feivour  charities ;  MiVU  v.  Farmer{{i). 
Before  this  Statute  there  were  two  classes  of  cases  witk 
which  Courts  of  Equity  did  not  deal  on  the  piindple  of 
analogy,  which  they  applied  to  other  cases,  viz.,  ebarities 
and  express  trusts.  The  legislature  has  now  imposed  a 
limitation  in  the  case  of  express  trusts,  but  charities  are 
left  as  they  were  before  the  Act.  That  charities  are  not 
within  the  3  &  4  Will.  IV.,  c.  27,  is  to  be  inferred  firom 
Tht  Attorney-  General  v.  Kerr{b)y  The  Attorney^  General 
Y.  Bretttngham{c)y  and  The  Attorney- General  v.  ChrUfs 
Hvspiial{d)9  iu  which,  although  length  of  time  was  relied 
on,  the  Statute  was  not  set  up  as  a  defence,  though  it 
was  applicable  if  charities  were  within  it. 

But  if  charities  are  within  the  Statute,  then  it  is  sub- 
mitted that  this  is  an  express  trust  within  the  meaning  of 
the  twenty-fifth  section,  and  is  not  barred  by  the  operation 
of  that  section.  Where  the  trust  appears  on  the  face  of  the 
instrument  itself,  it  is  an  express  trust  within  this  Statute; 
Salter  Y.  Cavanaffh{e).  The  charge  of  the  annuity  on  the 
lands  in  itself  created  a  trust.  In  The  Attorney-  Generd 
V.  Persse^  the  testator  charged  his  lands  with  an  annuity 
to  be  paid  as  a  salary  to  a  schoolmaster ;  and  devised  the 
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laids  to  the  defendant;   and  your   Lordship,   in  giving        1 8 45. 
jidnMDty  Mdd:  **  The  charge  is,  of  itself,  a  trust;  like  the  '*""     *       " 

Thb  Commts- 

eoBODai  and  ordinarj  case  of  a  charge  of  debts,  which,  in       siohsrs 
lie  View  of  this  Court,  creates  a  trust  for  their  payment.  ». 

[The  Lo&]>  Chavcbllob  : — I  did  not  use  those  words  in       »»^"s. 
the  sense  yoa  put  on  thcnu.     I  did  not  decide  that  if  an  es-     '^r?**^"^- 
tite  be  devued  to  ^.,  subject  to  an  annuity  to  JB.,  A.  is  a 
trustee  for  J?.]     In  Knom  r.  Kelly{a),  it  was  held  that 
where  lands  were  devised,  charged  with  the  payment  of  a 
legacy,  the  trust  was  an  express  one.     Here  also  the  lands 
lit  devised  to  trustees,  upon  trust  to  convey  them  to  the 
defendants,  subject  to  the  annuities.   That  trust  has  not  as 
yet  been  executed :  the  legal  estate  still  remains  in  the 
trustees:  their  right  is  not  barred,  for  the  possession  of 
/.  H.  WybraiUs  is  the  possession  of  the  trustee.     This  is» 
therefore,  a  trust  which  the  plaintiffs,  representing  the  an-> 
itttants,  are  now  entitled  to  call  on  the  trustee  to  perform^ 
The  trustee  can  only  perform  it  by  conveying  the  lands 
subject  to  the  annuities.     How  can  the  right  of  the  annui- 
tants to  the  annuities  be  barred,  when  the  right  of  the  de- 
fendants to  the  estate  is  not  barred  ?     In  Ward  v.  Arch(b)^ 
lands  were  devised  to  trustees,  in  trust  to  sell,  and,  out  of 
the  interest  of  the  proceeds  and  the  rents  of  the  estates,  to 
pay  annuities ;  the  trustees  entered  into  possession  of  the 
eHates,  but,  for  more  than  twenty  years,  did  not  pay  the 
annuities ;  and  it  was  held  that  the  annuitants  were  not 
barred  by  the   Statute.     So,  in  Phillipo  v.  Munning8{c)^ 
where  an  executor  set  apart,  out  of  the  assets,  a  sum  of 
money,  equal  in  amount  to  a  legacy  given  by  the  will,  and 
invested  it,  and  paid  the  interest  for  some  time  to  the  per- 
soBa  beneficially  entitled,  it  was  held  that  the  Statute  did  not 

(«)  6  Ir.  Eq.  R.  79.  (c)  5  M.  &  C.  16. 

(t)  12  Sim.  42. 


V. 
WrBRAHTf. 

St€U9memi, 
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1845.        ^^^  ^^^  persons  beneficially  entitled  from  maintaining  a  suit 
'        *  against  him  for    the  amount,  though  rooce  than  twenty 

Thb   Commii^  ,,,,.,.  ^  f  1 

8IONBBI  years  had  elapsed  since  the  last  payment  on  foot  of  it :  and 
oM ATzoHs  .^  y^  Attorney'  General  v.  The  Fishmongers*  Company{a\ 
it  was  held,  that  if  there  be  no  doubt  of  the  origin  and  ex- 
istence of  a  trust,  the  Court  will  not  allow  lapse  pf  time  to 
enable  those  who  are  mere  trustees,  to  appropriate  to  them- 
selves that  which  is  the  property  of  others. 

Mr.  Martleyf  by  leave  of  the  Court,  replied  to  the  au- 
thorities cited  by  Mr.  Lefiroyy  and  which  were  not  referred 
to  in  opening  the  case. 

The  Attorney-  General  v.  Kerr^  and  TheAttomey-  Gene^ 
ral  V.  Brettinghamj  were  decided  on  the  ground  that  the 
trustees  of  the  charity  had  committed  a  breach  of  trust 
in  alienating  the  property,  of  which  the  defendants  had 
notice.  The  information  in  The  Attorney-GenercU  y.Brel- 
tingham  were  filed  within  the  five  years  given  by  the  fif- 
teenth section  of  the  Statute ;  and  it  is  probable  that  the 
information  in  the  other  case  was  also  filed  within  that  time. 
Ward  V.  Arch  was  the  case  of  an  express  trust  within  the 
twenty-fifth  section  ;  the  fifteenth  section  was  also  there 
relied  on.  Philippo  v.  Munnings  does  not  bear  upon  the 
present  case;  and  Salter  v.  Cavanagh  was  decided  en- 
tirely on  the  ground  that  the  trust  there  was  an  express  one. 

Then,  as  to  the  principal  question  in  the  case.  The  twenty- 
fourth  section  puts  equitable  estates  on  the  same  footing  as 
legal  estates  are  put  by  the  former  sections  of  the  Statute. 
Suppose,  then,  that  lands  were  granted  to  a  corporate  body, 

(a)  2  M.  &  C.  309. 


Wfbbants. 
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which  could  only  take  lands  in  trust  for  a  charity  ;  and        1845. 
that,  at  law,  the  right  of  the  corporation  to  recover  the  rent  J^       "^ 

®  '^  The    CoMMia 

was  barred  by  the  operation  of  the  Statute,  would  the  cha-       signers 

or  Donations 

ntable  purpose  for  which  the  lands  were  granted,  take  the 
case,  in  a  Court  of  Equity,  out  of  the  bar  of  the  Statute  ? 
To  hold  that  it  could,  would  be  to  give  a  different  construe-  ^v^^^** 
doo  to  the  Statute  in  a  Court  of  Law  and  a  Court  of 
Equity.  A  Court  of  Law  can  look  at  the  legal  estate 
only ;  it  cannot  take  into  consideration  the  purposes  for 
which  it  was  granted.  The  twenty-fourth  section  brought 
all  trusts  within  the  operation  of  the  previous  sections  of  the 
Statute ;  but  as  those  sections  would  operate  unjustly  as 
between  trustee  and  cesiui  que  trusty  in  the  case  of  express 
tnists,  therefore  the  twenty-fifth  section  was  enacted;  but 
it  was  confined  to  the  case  of  express  trusts,  leaving  chari- 
ties as  they  stood  under  the  previous  sections. 

Then,  as  to  whether  this  is  an  express  trust  or  not:  the 
digtinction  between  a  charge  and  a  trust  is  pointed  out  in 
King  v.  Deni8on(a).  In  the  case  of  an  express  trust,  as 
where  an  estate  is  conveyed  to  the  use  of  A,y  in  trust  for  2?., 
no  time,  as  between  the  trustee  and  cestui  que  trust  will 
bar  the  equitable  right  of  the  latter ;  Llewyllyn  v.  Mack- 
wortk(b);  Toumsend  v.  Townsend^c).  This  is  only  a 
charge  of  the  annuities  on  the  lands ;  the  direction  to  the 
trustees  to  convey  would  be  satisfied  by  conveying  the  es- 
tate, subject  to  the  annuities  :  and  in  this  court  the  ques- 
tion must  be  considered  as  if  the  conveyance  had  been  ac- 
tually made.  The  owners  of  the  estate  are  not  trustees  for 
theaunuitants ;  they  are  strangers  to  them ;  and  the  case  is  not 

within  the  twenty-fifth  section.  It  might  as  well  be  argued 

'«)  I  V.  &  B.  260.  (c)  I  B.  C.  C.  5.51. 

(t)  Barnar.  449. 

VOL.  u.  o 
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1845.        that  no  annuity,  charged  by  will  on  land,  was  within  th 


The  Com         operation  of  the  Act;  but  James  v.  SaUer{a)  decides  thi 

8I0NBR8  it  is. 

OP   Donations 


WYBRANTg. 

ArgwMiU, 


Thb  Lord  Chancellor : — 

I  shall  consider  this  case :  it  is  one  of  great  importanci 
I  cannot  send  it  to  a  Court  of  Law ;  for  it  may  be,  thoug 
there  is  no  remedy  at  law,  that  in  equity  I  must  adopt 
different  rule. 


Judgment        ThB  LoRD  CHANCELLOR  : — 

The  question  in  this  case  is,  whether  the  annuitic 
given  by  the  will  of  Mr.  Wright^  in  1793,  have  been  barre 
by  the  new  Statute  of  Limitations.  There  was  no  conceal 
ment,  as  the  gifts  were  advertised  three  times  in  th< 
Dublin  Gazette,  in  May,  1796. 


As  to  the  general  question  ;  before  the  late  Statute  c 
Limitations,  time  did  not  run  against  charities  in  thi 
Court.  MoorCi  in  his  reading  on  the  Statute  of  EUzabetk 
in  Duke^  lays  it  down,  **  that  if  the  heir  of  the  disseisor  be  ii 
by  descent  of  lands  given  to  a  charitable  use,  yet  he  shal 
be  bound  by  the  deeree ;  for  no  laches  of  entry  shall  eve 
destroy  a  charitable  use,  nor  any  thing  bar  it  but  a  convey 
ance  to  one  upon  good  consideration,  and  without  fraud  o 
notice.  Neither  is  a  charitable  use  bound  to  the  times  ex 
pressed  in  the  Statute  of  Limitations,  made  32  Hen.  VIII 
c.  2.,  nor  to  that  of  21  Jac."  At  law,  the  old  Statute  o 
Limitations  operated  against  all  claimants,  although  the] 
held  in  trust  for  charities  ;  but  in  this  Court,  unless  in  th( 
case  of  a  purchaser  for  value  without  nodce,  they  had  n< 
operation ;  and,  as  we  have  seen,  laches  did  not  affect  th< 

(a) 3  B.N.  C.  544. 
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right  to  the  charity  funds.     The  rules,  as  stated  by  Moore^        1845. 

were  the  law  of  this  Court  down  to  the  passing  of  the   "ll     "^        ' 

'^  ®  The  CoMMiii- 

recent  Statute.  signers 
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This  Statute  (3  &  4  Will.  IV.,  c.  27)  bars  all  legal 
rights,  and  does  not  contain  any  saving  in  favour  of  chari- 
ties. No  person  is  to  make  any  entry  or  distress,  except 
within  the  period  there  specified ;  and  this  word  ^*  person" 
extends  to  a  body  politic,  corporate,  or  collegiate,  and  to  a 
class  of  creditors,  or  other  persons,  as  well  as  an  individual. 
The  old  Statutes  of  Limitations  did  not  bar  a  legal  rent- 
charge,  and,  therefore,  there  was  no  bar  in  equity  of  an 
equitable  rent-charge  or  annuity  out  of  land  ;  Stackhouse 
▼.  Bamsion{a)  :  but  such  interests  are  expressly  bound  by 
the  recent  Statute;  and  I  shall,  therefore,  assume  that  the 
right  to  the  annuities  in  this  case,  if  legal,  is  bound  at  law. 
Now  the  old  Statutes  did  not  interfere  with  equitable  rights; 
but  equity,  in  analogy  to  the  legal  provisions,  held  time  to 
be  a  bar,  except  in  some  peculiar  cases,  of  which  charity 
was  the  leading  one.  The  new  Statute  no  longer  left 
Courts  of  Equity  to  act  by  analogy ;  but  expressly  enacted 
that  no  person,  claiming  any  land  or  rent  in  Equity,  should 
bring  any  suit  to  recover  the  same,  but  within  the  period 
during  which,  by  virtue  of  the  provisions  in  the  Act,  he 
niight  have  made  an  entry  or  distress,  or  brought  an  ac- 
tion to  recover  the  same,  if  he  had  been  entitled  at  law  to 
sach  estate,  interest,  or  right,  in  or  to  the  same,  as  he  shall 
claim  therein  in  Equity.  This,  therefore,  is  quite  as  impe- 
nitive  as  the  enactment  binding  legal  estates.  No  person 
c&n  bring  any  suit  but  within  the  legal  limitation.  This 
leaves  to  equity  no  discretion.  The  Statute  deals  gene- 
^ly  with  equitable  rights,  and  treats  them  thus  far  on  the 

(a)  10  Ves.  407. 


Wtbrants. 
Judgment. 
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1845.  footing  of  legal  interests.     Then  comes  the  exception  ii 

The  Commis-  ®^^^*^"  twenty-five  : — That  when  any  land  or  rent  shall 

OF  ^^^^1^*  be  vested  in  a  trustee  upon  any  express  trust,   the  righi 

. ,     ^-  of  the  cestui  que  trust  to  brine:  a  suit  airainst  the  trustees. 


Judyment. 


or  any  person  claiming  through  him,  to  recover  such  lane 
or  rent,  shall  be  deemed  to  have  first  accrued  at  and 
not  before  the  time  at  which  such  land  or  rent  shall  have 
been  conveyed  to  a  purchaser  for  valuable  consideration, 
and  then  be  deemed  to  have  accrued  only  as  against  such 
purchaser,  and  any  person  claiming  through  him.  And 
the  Statute  then  provides  for  the  case  of  fraud.  Now  it  ap- 
pears to  me  that,  unless  the  case  can  be  brought  within 
this  saving,  which  operates  between  trustee  and  cestui  que 
trusty  it  would  fall  within  the  general  prohibition  in  sec- 
tion twenty-four.  For  charities  were  only  saved  in  equity 
from  the  operation  of  the  former  Statutes,  as  trusts^  although 
highly  favoured  ones :  and  now  all  trusts  are  barred  bji 
section  twenty-four,  unless  saved  by  twenty-five ;  and  1 
am  not  at  liberty  to  introduce  an  exception  into  the  Ac^ 
which  the  Legislature,  providing  generally  for  all  trusts, 
have  not  thought  it  proper  to  enact. 

In  the  case  of  Salter  v.  Cavanaghy  it  seems  to  have 
been  held  that  an  implied  trust  is  an  express  one  within 
the  Act,  where  it  arises  upon  the  face  of  the  instru- 
ment itself,  and  is  not  to  be  made  out  by  evidence ;  but 
upon  this  point  I  am  not  called  upon  to  give  any  opinion. 
In  Phillipo  V.  Munnings  the  trust  was  an  express  one; 
and  it  was  held  that  the  trustee  was  bound  by  it,  although 
he  was  an  executor  also,  and  appropriated  the  legacy  as 
such. 

In  this  case  the  testator  devised  all  his  estates  to  trustees. 
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to  grant,  convey  and  settle  the  same  to  certain  uses  in 
strict  settlement;  subject  to  and  charged  and  chargable 
with  some  annuities  for  life  to  individuals,  and  to  the  an- 
iiQities  for  charitable  purposes ;  several  to  institutions  of 
which  there  are  governors,  and  one  to  the  poor  of  a  pa- 
rish.  It  was  considered  throughout  the  argument,  that  the 
icgalestate  was  still  in  the  trustees,  no  legal  conveyance  ever 
btriDg  been  executed.  Is,  then,  the  provision  for  the  annui- 
ties to  charities  an  express  trust  within  section  twenty-five  ? 
It  certainly  is  so  if  the  trust  to  convey  is  to  be  considered 
as  still  in  existence :  for  the  conveyance  can  only  be  pro- 
perly made  by  securing  the  annuities;  and  the  trustees 
lave  a  power  of  leasing ;  and  there  is  a  direction  to  pay 
the  annuities  which  would  apply  to  the  trustees.     They 
are  trustees  for  the  trusts  declared  until  they  convey  ;  and 
these  are  all  express  trusts. 


1845. 
^ 1 ' 

The  Couuis- 

SIONKK8 
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o. 

Wybrants. 

Judgment, 


If  the  case  is  now  to  be  considered  as  if  the  devisees  of 
tbe  beneficial  interest  had  acquired  the  legal  estate  subject 
to  the  charge,  I  should  still  be  of  opinion  in  favour  of  the 
charities.  In  the  first  place,  the  devisees  must  be  consi- 
dered to  have  acquired  the  legal  estate  from  the  trustees ; 
^d  if  not,  yet  the  charge  for  the  charities  would,  I  think, 
create  what  in  this  Court  must  be  deemed  an  express  trust 
within  section  twenty-five.  The  gift  is  an  express  one ;  and  if 
the  person  taking  the  estate  is  bound  to  give  effect  to  the 
gift  as  a  trustee,  then  it  is  an  express  trust.  It  certainly  is 
not  necessary  to  use  the  word  **  trust"  in  order  to  create  an 
^i^press  trust.  I  do  not  intend  to  lay  it  down  that  every 
charge  creates  a  trust,  although  it  imposes  a  burden ;  but 
a  charge  may  create  a  trust ;  depending  on  the  nature  of 
the  charge.     In  Bailey  v.  Ekms{a)LoTd  Eldon  said  he  was 


(fl)  7  Ves.  323. 
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1845.       confident  Lord  Thurlaw's  opinion  was,  that  a  charge 
'        '  debts)  18  a  devise  of  the  estate,  in  substance  and  effls 

Tub  Commis- 
sioners      pro  tanto  upon  trust  to  pay  the  debts :  and  this  is  m 

OP  Donations 

V.  ported  by  the  current  of  authorities.     The  principle  is 

Wtbkants. 

less  powerful  in  the  case  of  charities,  particularly  whera ' 

«  gmen  .  ^|||^fj|y  |g  ^^  ^  fluctuating,  uncertain  body,  like  the  p<Mr  < 
parish.  The  testator  gives  the  estate  to  one,  sabjed 
this  charge.  Who  is  to  pay  the  annuities  but  the  pen 
who  is  liable  to  the  burdai :  and  this,  in  the  ease  of  a  e 
rity,  impresses  him  with  the  character  of  a  trustee  foar^ 
charity.  By  the  ancient  rule  of  Equity,  no  one  could 
quire  an  estate,  with  notice  of  a  charitable  use,  with 
being  liable  to  it.  The  Statute  has  not  altered  the  ruk 
Equity ;  which  must  still  prevail  where  tiie  charity  is  i 
bound  by  section  twenty-four,  or  is  within  the  saving  io  « 
tion  twenty-five.  The  doctrine  in  Mills  y.  Farmer(a)  she 
how  much  more  favourably,  in  many  respects,  a  legacy 
a  charity  is  to  be  construed  than  a  legaey  to  an  ordim 
legatee.  The  distinctions  taken  by  horAEldon,  in  K\ 
V.  Denison{b)y  between  a  direct  trust  and  a  charge,  we 
with  reference  to  a  resulting  trust,  in  favour  of  the  heir. 

Upon  the  whole,  therefore,  I  have  satisfied  myself  th 
even  upon  the  strict  construction  of  the  Statute,  ( 
plaintiffs  are  entitled  to  the  relief  which  they  pray, 
is  not  a  case  in  which  the  annuities  were  given  to  trust 
for  the  charities,  and  the  estate  itself,  subject  to  the  ann 
ties,  was  given  to  other  persons  beneficially.  If  that  a 
should  arise,  it  may  be  fouiid  more  difficult  to  relieve  ( 
charities  in  this  Court,  where  time  has  operated  against  1 
trustees  of  the  annuities  as  a  legal  bar. 

(fl)   19  Veg.  483.  {b)  1  V.  s.  &  T^.  260. 


CASES  IN  CHANCERY.  igy 


FOZIER  V.  ANDREWS.  '845. 


Jan,  1 8. 

1  HE  bill  was  filed  by  a  cestui  que  trust  against  his  trus-  '^ « truRtee  h«« 

**  DotmiMon- 

tee,  for  an  account  and  a  reconveyance.     Upon  taking  the  <lucted  hiniKeif. 

even  though  the 

aceounts,  the  sum  claimed  by  the  defendant  was  consider-  Court  puninh 
aUy  reduced ;  but  there  still  remained  a  balance  due  to  making  him 
km.  The  cause  having  come  on  to  be  heard  on  report  and  f^nd^irhii  '^^ 

^^nfm  hands,  yet  he 

^^^  BhaU  get  the 

cost!  of  the 
init:  but  if  his 

Mr.  Dickson  and    Mr.  R.  Fergusson,  for  the  plaintiff,  ■««»""*  ^ 

^  '  r  *   greatly  reduced 

aiked  for  the  costs  of  the  suit  against  the  defendant,  on  the  <n  the  office, 
gnrand  that  the  plain  dff  had  succeeded  in  the  suit,  and  had  the  cost*  of 
greatly  reduced  the  sum  claimed  by  the  defendant.  *^  ' 


Mr.  Moore  and  Mr.  Darley^  for  the  defendant,  stated,  Arpument. 
that  his  claim  had  been  cut  down  in  the  office,  because 
certain  sums  of  money,  which  were  advanced  by  him  for  the 
nsuntenance  of  the  plaintiff,  beyond  the  amount  of  his  in- 
come, had  not  been  allowed;  and  that  no  misconduct  was 
impotable  to  him :  and  they  cited  Trevor  v.  To\vnsend{a) 
and  Ttlbs  v.  Carpenter {b). 


Tbk  Lord  Chancellor  : — 

It  is  said  that  the  costs  of  this  suit  ought  to  abide  the  Judyment, 
general  rule,  and  be  given  to  the  successful  party  :  but  in 

'«)  1  Mol.  496.  {h)  I  Mail.  290. 
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1845.  every  case  in  which  a  cestui  que  trust  files  a  bill  for  an  ac 
count  against  his  trustee,  he  must  succeed  in  obtaining 
decree ;  for  as  the  relative  situations  of  the  parties  cannc 
be  denied,  the  matter  must  go  to  the  Master.  I  belie? 
the  rule  is  general,  that,  if  the  trustee  has  not  misconducte 
himself,  even  though  the  Court  punish  him,  as  by  makin, 
him  pay  interest  on  funds  in  his  hands,  yet  he  shall  g( 
the  costs  of  the  suit.  Here  the  trustee  cannot  be  said  t 
have  misconducted  himself;  but  he  has  made  charges  i 
his  account  which  cannot  be  maintained.  As  to  some  c 
those  charges,  however,  for  instance  those  for  miuntenanci 
the  demand  of  the  trustee  has  been  disallowed,  not  by  res 
son  of  its  injustice,  but  because  of  the  limited  amount  of  tl 
fund  to  answer  the  demand :  the  justice  of  the  claim  w^ 
established,  although  the  amount  of  the  demand  was  ■ 
duced.  This,  therefore,  is  not  a  case  for  costs  against  t: 
trustee;  on  the  contrary,  I  think  that,  according  to  H 
general  rule,  he  ought  to  have  his  costs :  but  as,  in  ■ 
office,  he  has  set  up  claims  for  large  demands  which  he  ■ 
not  been  able  to  establish,  and  as  the  Master  has,  in  'Z 
opinion,  acted  properly  in  disallowing  them,  I  shall  in  ft 
case  make  the  same  distinction  as  was  made  in  Tebkm 
Carpenter^  and  give  him  the  costs  of  the  suit  generalJ 
with  the  exception  of  the  costs  of  the  account  in  the  Ma 
ter's  office. 


CASES  IN  CHANCERY.  201 


O'BRIEN  V.  MAHON. 
O'BRIEN  r.  MOLLOY.  ^!!1£: 


Jan.  22. 


\ 


i  HE  bill  was  filed  by  a  judgment  creditor  against  the  where  the  Pro- 
r^  and  personal  representatives  of  the  conusor.     One  of  nee  of  the  in. 
tlie  persons  interested  in  the  real  estate  had  been  discharged  [I^Jtl^tT  de- 
al m  insolvent ;  and  J.  Mitchell,  the  late  Provisional  As-  ^«?<>*°*  '^  • 

'  '  suit,  ana  aiei« 

^irnee  of  the  Insolvent  Court,  was  made  a  party  to  the  *^®  "®^  P*"^ 
sdt,  in  respect  of  his  interest.   J.  Mitchell  afterwards  died ;  ^^^  ^^i  ^ 

made  a  part/ 

^udj.  S.  MoUoy  was  appointed  Provisional  Assignee  in  his  bj  revivor 

nuerelv 

pbee.    He  was  made  a  party  to  the  proceedings  by  bill  of 
»eriFor  merely. 

Mr.  Thomas  Fitzgerald  for  Henry  Mahon,  the  principal  ^'*^"'«^- 
<Uendant,  objected  that  the  Provisional  Assignee  should 
'ttve  been  made  a  party  to  the  suit  by  supplemental  bill, 
•od  not  by  bill  of  revivor  merely.     He  cited  Harris  v. 

^ottard{a)  to  show  that  the  objection  might  be  made  not- 

^'thstanding   the   order    to   revive ;    and  Anonymous{b) ; 

^  Eq.  Ca.  Abr.  Abatement,    B.  pi.  7 ;    and  Meagher   v. 

0'J|fara(c),  to  show  that  the  new  Provisional  Assignee 

should  have  been  made  a  party  by  supplemental  bill. 

The  Lord  Chancellor: — These  authorities  do  not 
*pply  to  the  case,  as  the  law  now  stands.       When  they 
Were  decided,  it  was  necessary  that  there  should  be  a  con- 
veyance from  the  representatives  of  the  old,  to   the  new 
•swignee:  but  by  the  present  Insolvent  Act,  the  estate  is 
«t  once  vested  in  the  new  assignee  upon  his  appointment, 
without  any  conveyance. 

'":  ^  P.  Wms.  348.  (cj  Flan.  &  Kel.  209. 
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O'Drien 

r. 
Mahom. 

Argument. 
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Mr.  Moore  and  Mr.  J. «/.  Murphy^  for  the  plaintiff,  cited 
Af*  Collum  V.  Crawford{a)j  where  it  wa8  held,  that  the  new 
Provisional  Assignee  might  be  made  a  party  to  the  suit 
by  bill  of  revivor  merely  ;  and  3f*  Tieman  v.  Bell(b)j  where 
a  new  administrator  de  bonis  non  was  allowed  to  be  made^a 
party  to  the  suit  by  bill  of  revivor.  They  also  insisted 
that  it  was  not  competent  for  a  co-defendant  to  make  this 
objection. 


Mr.  Fitzgerald  in  reply.  M^  Collum  y.  Crawford  was 
decided  upon  an  alleged  practice  of  the  Court  of  Exchequer* 
which  is  not  known  in  this  Court.  The  objection  is  open 
to  a  co-defendant;  it  is  tantamount  to  an  objection  of  want 
of  parties. 


The  Lord  Chancellor  : — 

Judgment,  As  this  point  has  been  decided  by  the  Court  of  Ei* 

chequer,  1  will  not  reconsider  it.     1  will  take  the  pnwdei 
of  that  Court  from  its  decision ;  and   they  having  beU 
that  it  was  according  to  their  practice  to  bring  the  iM 
Provisional  Assignee  before  the  Court  by  bill  of  revivoTi  1 
shall  adopt  the  same  practice ;  and  I  see  do  reason  to  hoU 
otherwise.     In  this  case  the  Provisional  Assignee  does  BOt 
object  to  the  mode  in  which  he  has  been  made  a  party  to 
the  suit ;  and  he  submits  to  such  decree  as  the  Court  may 
think  fit  to  pronounce.     I,  therefore,  think  that  it  is  not 
competent  for  a  co-defendant  to  make  the  objection.    I  am 
very  little  disposed  to  yield  to  such  an  objection ;  and,  oa 
the  grounds  I  have  mentioned,  I  over-rule  it. 


(rt)6Ir.  Eq.  R.  217. 


(ft)  3  Ir.  Eq.  R.  193. 
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1845. 
BOYD  V.  MURDOCK. 


Jan.  27. 


Upon  the  marnaire  of  George  Murdoch  with  Frances  Testator  de- 

°  "  vised  hiJi  free- 

&^,  his  second  wife,  an  indenture  of  the  7th  of  May,  hold  lands  to 

his  wife  and 

1N6,  was  executed,  whereby,  in  consideration  of  the  mar-  children  eqoai- 

Ijr ;  and  ap- 

ittge  and  of  the  marriage  portion  oiFrances  Swifts  George  pointed  her  his 

w    ,    -  ,  1       I     •       1     •  •      trustee.  Under 

MMrdock  conveyed  to   trustees    and    their   heirs,  certain  her  marriage 
knses  and  premises  in  the  town  of  Newry,  of  which  he  ^jfe^wasen-  * 
m  seised  to  him  and  his  heirs  under  a  lease  for  lives  *f^^o7.*'"° 
leaewable  for  ever;  and  also  a  dwelling-house  and  offices  charged  on  the 

°  land,  and  pajr- 

iD  Belfiist,   held  bv  him  under  a  lease  for  a  long  term  able  on  the 

.  .  .  death  of  the 

tf  yean,  and  the  furniture   therein,   upon    trust  to  per-  testator.    She 

...  1.1  1  •  1   entered  into 

But  mm  to  use  and  enjoy  the  same,  and  to  receive  and  receipt  of  the 
take  the  rents  and   profits  thereof  during  his  life:  and,  gee ia'trustee 
•>to  the  houses  and  premises  in  Newry,  after  his  decease,  ^^*^  J^'^[  ''^ 
ui  case  his  intended  wife  should  survive  him,  to  levy  and  *8wn»^ » »"h- 

•'  sequent  judg- 

lile  thereout,  by  sale  or  mortgage,  a  sum  of  500/.,  and  mcnt  creditor, 

with  whose 

pij  same  to  Frances  Swift  for  her  own  use  :  and  as  to  the  consent  nhe  en- 

J     If  •      "n   !/•  •  tered,  and  who 

<iveliing-house  m  Belfast,  in  trust  for  Frances  Swift  and  acted  gratui. 
tbe  isMie  of  the  marriage,  in  equal  shares  and  proportions,  solicitor,  in  the 
ihareand  share  alike.     And  it  was  provided,  that  in  case  "^gtl'^of  the* 
George  Murdoch  should  cause  a  sum  of  500/.  to  be  in-  ^1"''^^™, u 
•ured  on  his  life  for  the  henefiioi Frances  Swift,  and  should  ^j^hsuch  parts 

•^  of  the  rents  as 

during  his  life  pay  the  premiums  thereon,  so  that  Frances  *ho  had  re- 

*     rf  *  ceived  and  ap- 

Satifij  if  she  survived  him,  should  actually  receive,  under  plied  to  her 

own  use. 

the  policy,  the  sum  of  500/.,  then  the  grant  and  release  of 
the  premises  in  Newry  should  be  null  and  void  :  but  in 
George  Murdoch  should  omit  to  insure  said  sum  on 


Iiis  life,  or  should  omit  to  pay  the  premiums,  then  not  only 
the  tenements  and  premises  in  Nowry,  but  also  all  such 
estate,  property  and  effects  as  George  Murdork  then  was. 


MUBDOCK, 

StuiemtuU 
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1845.       or  thereafter  should  become  possessed  of,  should  stand  a 
^^[^^        remain  to  the  trustees^  their  heirs,  executors,  &c,  as 

pledge  and  security  for  the  payment  of  aud  sum  of  500/. 

Frances  Swift:  and  the  trustees  were  thereby  according 

authorized  and  empowered  to  levy  and  raise  the  sa] 

thereout. 

No  insurance  was  effected  pursuant  to  the  ptoriso  in  t 
settlement. 

George  Murdoch  was  also  seised  for  the  term  of  li 
own  life,  with  the  reversion  in  fee,  and  queun  fee,  ezps 
tant  on  the  decease  of  bis  grandson,  Oeorge  Gordon  Mm 
dock,  without  issue,  in  the  lands  of  Cloughanramer,  a  f 
simple  estate,  and  certain  other  premises  in  Newry  csH 
the  Meeting-house,  held  under  a  lease  for  lives  renev^ 
for  ever :  and  by  indenture  of  mortgage  of  the  S4th 
June,  1820,  George  Murdoch  and  George  Gordon  Mi 
dockj  according  to  their  several  estates  and  interests  the 
in,  conveyed  the  said  lands,  and  also  the  lands  conveyed 
the  settlement  of  1806,  to  Joseph  Glenny  and  Mary  Jt 
Glennpf  administrators  of  William  Glenny  deceased,  s 
their  heirs,  subject  to  the  charge  of  500/.  mentioned  in  \ 
deed  of  1806,  and  also  subject  to  redemption  upon  payuM 
of  the  sum  of  500/. 

Joseph  Glenny  died,  and  Mary  Jane  Glenny  marri 
John  Boyd;  who,  with  his  wife,  were  the  plaintlflfii  m  i 
suit. 

George  Gordon  Murdoch  died  without  issue :  and  afl 
wards,  on  the  5th  of  June,  1824,  George  Murdoch  di< 
and  by  his  will,  he  desired  that  his  wife  Frances  she 
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■Nteertain  'turn  of  600/.,  which  was  due  to  her  and  her 
diUiai,  by  her  brother  Richard  Swifts  to  pay  off  the 
fitonqri*  mortgage,  and  get  an  assignment  of  the  same 
firlkeiite  and  benefit  of  herself  and  his  children:  and  to 
Mhk  her  to  do  so,  he  appointed  her  and  two  other  per- 
NBS  trustees  and  executors  of  his  will :  and  he  devised 
uto  his  wife  FroHces^  their  son  G.  G.  King  Murdoch^  and 
tUr  three  daiigrhters,and  his  g^nd-daughter,  all  his  before- 
■entioDed  lands  and  houses,  to  go  equally  between  them, 
dbre  and  share  alike,  and  the  survivors  and  survivor  of 
Ae%  and  to  their  heirs.  And  he  desired  that  his  wife 
Aoald  recdve  all  his  rents  and  arrears  of  rent  half-yearly, 
10  IS  she  might  always  be  in  cash  to  answer  her  daily  dis- 
Wnementa  for  the  use  of  her  house  and  his  family,  and  for 
the  education  and  clothing  of  their  family.  Frances  Mur- 
M  alone  proved  the  will,  and  entered  into  the  receipt  of 
Aeittts  of  the  lands  devised ;  but  did  not  call  in  the  500/. 
'leto  her  and  her  children  by  Richard  Swifl. 


1845. 


Statement, 


By  the  decree  in  this  cause,  which  was  instituted  to  fore- 
dose  the  mortgage  of  1820,  it  was  referred  to  the  Master 
^•Ukean  account  of  what  was  due  to  the  plaintiffs,  on  foot 
ofthe  principal  sum  of  500/.  in  the  mortgage  of  1820  men- 
tNNied;  and  of  the  several  charges  and  incumbrances  af- 
f^ting  the  mortgaged  lands  prior  to  the  mortgage  of  1820 ; 
^  of  the  nature  and  priority  of  such  incumbrances :  and 
^  to  take  an  account  of  the  personal  estate  of  George 
burdock,  possessed  or  received  by  Frances  Murdoch^  his 
executrix,  and  of  his  funeral  and  testamentary  charges  and 


%  his  report,  the  Master  found  the  sum  due  on  foot 
of  the  mortgage  of  1820,  and  that  it  was  the  first  incum- 


StaUmtmi. 
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1945.  brance  on  the  lands  of  CloughaniminBr-aiid  .tfae>ifefltii 
3^^.^  house  premises;  and  for  the  TeaaoBS  tfaeieiBafiter  ilii 
BiuiiDocE  ^^^^^  <^d  '^^  addition  thereto,  Frances  Murdoek 
consenting,  that  it  was  the  prior  charge  affecting  1 
mortgaged  premises.  Ho  farther  founds  thai  on  the  da 
of  George  Murdoch,  his  widow,  J^Wmeei,  eateFed  into  p 
session  of  all  his  real  and  freehoM  estates^  and  into  p 
ception  and  receipt  of  the  rents  and  profits  thereof^  fin 
Jane,  1824,  to  May,  1840 ;  and  that,  during  that  timoi  i 
received  thereout  3202/. ;  and  that  out  of  that  sho  « 
bursed  1193/.;  leaving  a  balance  in  her  hands  of  2006 
and  that,  after  giving  her  credit  for  said  disbursements,  4 
had  applied  to  her  own  use,  or,  as  against  the  creditors 
Oeorffc  Murdoch^,  misapplied  of  said  rents  a  sam  vm 
than  sufficient  to  pay  off  and  discharge  or  satisfy  the  si 
of  500/L  late  currency,  mentioned  in  the  settlement  of  181 
together  with  the  interest  thereof:  and  he  therefore  fow 
Umt,  as  ag^nst  the  creditors  of  George  Murdoch^Fran 
Murdoch  ought  to  be  considered  as  having  been  paid 
satisfied  the  said  sum  of  500/«  and  interest*  •'.'*' 

The  Master  then  reported,  that  Gtfor^e  Murdoch  % 
not  possessed  of  any  personal  estate  at  the  time  of  : 
death ;  and  that  he  was  at  the  time  of  his  death  indeiil 
on  foot  of  three  several  judgments,  obtained  respectively 
Michaelmas,  1821,  Hilary,  1824,  and  Easter,  118241  T 
first  was  obtained  by  JoeephBXiA  leaac  Ogle  Gletmf^  ^ 
were  solicitors,  and  was  then  Tested  in  Jamew  Moodj^ 
trust  for  the  executors  of  Joseph  Glenng^  one  of  the  use 
gagees  in  the  mortgage  of  1820. 

Frances  Murdoch  excepted  to  that  part  of  the  rep' 
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diobiMJDd  that  sheought  to  be  considered  as  having  been        1845. 
fvd  or  Mtwfiml  the  sum  of  500/.,  with  interest,  charged  on 
<k  luids  for  her  benefit  by  the  settlement  of  1806. 


■  In  support  of  the  exception,  evidence  of  the  land-agent 

tf  Afn.  Mmrdoek  was  read,  who  deposed,  that  Mrs.  Mur- 

^ock  and  her  fisunily  resided  together ;  that  they  had  no 

otkcr  means  of  support  than  the  rents  of  the  testator's  pro« 

perty;  that  be  received  the  rents  with  the  knowledge  and 

ammcnt  of  Joseph  Glenny^   and  paid  them  over  to  Mrs. 

Afmrdoekf  for  the  use  and  support  of  herself  and  the  devi- 

,  with  his  knowledge. 


&?eral  letters  of  Joseph  Glenny  to  Mrs.  Murdoch  were 
They  bore  date  at  various  periods,  from  the  18th  of 
I^^ae,  1824,  to  the  11th  of  December,  1830.     From  them 
^^     appeared  that  he  took  a  friendly  interest  in  her  aflUrs, 
^*^J  advised  her  as  to  the  management  of  the  testator's 
VM'operty :  and  in  one  of  them,  dated  in  May,  1825,  he 
^^d  he  thought  that  a  compliance  with  the  first  injunction 
^n  the  testator's  will  would  be  a  good  measure,  if  practi- 
^^\t ;  '*  Not  that  I  want  to  call  in  the  500/. ;  on  the  con- 
trary, it  is  my  most  sincere  wish  to  do  any  thing  that  may 
^beneficial  to  yourself  and  your  young  numerous  family." 
And  in  a  letter  of  July,  1824,  from  Joseph  Glenny  to  Mr. 
Sfeioar^,  who  had  been  named  an  executor  in  the  will  of 
^geMurdochj.  he  said  that,  ^^  at  present,  there  is  no  in- 
^tion  of  foreclosing  the  mortgage :  if  a  fund*  could  be 
^'tt^  without  loss  to  Mrs.  AL  or  her  children,  for  pay- 
n»«ntof  it,  I  would  cheerfully  adopt  it." 

Jmph  Glenny  had  been  the  solicitor  o(  George  Murdoch, 


StaitmemU 
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and  as  such  had  prepared  the  mortgage  of  1820 ;  in  hii 
transactions  with  Mrs*  Murdoch  he  acted  gratuitously. 

Mr.  Monahan  and  Mr.  Lewis  Morgan  for  Mrs.  Mw^ 
dock. 

There  is  no  direction  in  the  decree  to  take  an  account « 
the  rents  of  the  real  estate.  The  evidence  shows  that  M-a 
Murdoch  entered  into  receipt  of  the  rents  as  devisee  &^ 
trustee  under  the  will  of  her  husband ;  not  as  a  creditor— 
respect  of  the  500/.  secured  to  her  by  her  settlement. 
Joseph  Glenny  intended  to  charge  her  as  mortg^ee  in  [^ 
session,  it  was  his  duty  to  have  apprized  her  of  his  int:^« 
tion;  for  he  was  her  solicitor,  though  acting  gp*atuitou  s 
Goddart  v.  CarKsle(a).  This  is  an  attempt  to  get  an 
count  of  by-gone  rents,  which  the  Court  will  not  sanctS 
Thomas  v.  Brigstoche{b) ;  Salt  v.  Donegal{c)  ;  TttrihTj 
ton  V.  Keaman{d) ;  Holton  v.  Lloyd(e)  ;  FitzpatrieA 
Hodgson{f). 

Mr.  Moore  and  Mr.  Robert  Andrews  for  the  executors 
Joseph  Glenny, 

If  Mrs.  Murdoch  was  in  possession  as  trustee,  it  was  h^ 
duty  to  apply  the  rents  in  payment  of  the  charge  of  500/«- 
and  if  as  devisee,  then  she  was  entitled  to  one-sixth  only  i 
her  own  right ;  and  she  has  not  shown  that  she  has  pa^ 
over  the  other  five-sixths  to  the  other  devisees. 


(a)  9  Pri.  180.  {d)  Long,  k  T.  35. 

(6)  4  Russ.  64.  (e)  1  Mol.  30. 

(c)  Long.  &  T.  2.  (/)  Cr.  &  D.  236. 
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1845. 


Thi  Lord  Chancellor  : — 


4ud  the  capital  of  the  debt  is  to  be  raised  by  sale  or  mort- 
g^^  the  practice  has  always  been  not  to  visit  the  party  in 
ponession  with  an  account  of  rents  received  by  him  until  it 
is  Ken  whether  it  be  necessary  to  do  so.     If  it  be  nece^ 
umnjt  the  party  who  has  received  the  rents  must  account 
tkx  them.  This  is  not  a  question  whether  the  creditor  is  en- 
tided  to  an  account  of  the  past  rents,  but  whether  those  rents 
iorm  part  of  the  assets  for  the  general  creditors.  The  contest 
bcie  is  between  Mrs.  Murdocky — who,  under  her  settlement, 
ia  entitled  to  a  sum  of  500/.,  payable,  with  interest,  after 
t^lxe  death  of  her  husband,  and  who  is  also  a  devisee  under 
^liewill  of  her  husband, — and  a  judgment  creditor  who  hap- 
I>ciicd  to  have  been  the  solicitor  of  her  husband.     It  is  im- 
ponible  to  ripresent  Mr.  Glenny's  conduct  as  improper ;  it 
'W'as  honest,  and  kindly  intended.    No  doubt,  Mrs.  Murdoch 
entered  into  possession  under  the  will,  by  which  she  was 
iiade  a  trustee ;  but  Mr.  Glenny  must  be  considered  as 
laying  that  he  did  call  on  her  to  execute  the  trusts.     It 
^rould  have  been  most  injurious  for  her  to  do  so,  for  the 
rents  were  not  large.    I  think  it  must  be  considered,  that  he 
^^ODsented  to  her  entry  as  the  devisee  of  her  husband,  for 
the  benefit  of  herself  and  her  children.     But  he  is  not  to 
^  damnified  by  that  beyond  what  is  necessary  to  give 
effect  to  his  intention.     I  cannot,  therefore,  say  that  Mrs. 
^^dock  is  entitled  to  a  part  of  those  rents,  and  yet  is 
^tto  be  answerable  for  them,  as  applicable  to  the  payment 
of  iier  own  demand;  but  it  is  a  different  matter  to  say,  after 
^^^i  has  passed,  that  she  is  to  be  responsible  for  that 
P^f'tion  of  the  rents  which  belonged  to  her  children.     I 
^ink  that  whatever  properly  belonged  to  her  should  go  in 


BOTD 


Where  a  party  enters  into  the  possession  of  real  assets,     mduocx. 


Jmdgmmtt* 
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1845.  reduction  of  the  sum  due  to  her;  first  in  reduction  oft 
interest,  and  then  of  the  principal.  If  the  children  li 
been  made  wards,  their  portions  would  have  been  pc 
into  Court,  and  applied  by  the  Court  for  th^  benefit,  ai 
would  not  have  gone  in  extinction  of  the  widow^s  deman 
and  from  his  letters  it  appears,  that  Mr.  Glenny  co 
sidered  that  he  was  placing  her  in  the  same  situation 
the  Court  would  have  done  if  the  children  had  been  mE 
wards. 

The  difficulty  in  this  case  has  arisen  from  the  decree  i 
having  directed  an  account  to  be  taken  of  the  rents  a 
profits  of  the  real  estate.  I  cannot  say  that  the  Maste* 
wrong  in  the  conclusion  he  has  come  to.  The  pari 
must  go  back  to  the  Master  to  ascertain  how  much  of  \ 
rents  received,  Mrs.  Murdoch  was  entitled  to ;  and  how  ma 
she  has  applied  to  her  own  use :  and  to  charge  her  wfi 
those  sums,  to  be  applied  first  in  reduction  of  the  interts 
and  then  of  the  principal  of  the  500/. 

..  i-  ii 

It  was  afterwards  agreed  between  the  partiesi,  that  Mr 
Murdoch  should  accept'400/.  in  satbfaction  of  her  demai 
on  foot  of  her  settlement ;  and  the  Court  made  a  decn 
accordingly. 


LORD  GUILLAMORE  v.  O'GRADY. 


Jan.  30. 


Form  of  issue,    1  HE  will  of  Lord  Guillamore  being  impeached,  first  ( 
tire  win  is  im-    the  ground  that  the  testator  was  not  of  sound  mind  at  tl 

peached  on  the 

ground  that  the 

tesutor  was  not  of  sane  mind ;  and  particular  derises  in  it  are  also  impeached  on  spec 

grounds. 
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tunewhen  he  executed  it ;  and  secondly,  that  certain  de-        1845. 


ws  contmned  in  it  were  inserted  by  means  of  undue  in-  l^bdGi 
ihence  exercised  upon  the  testator ;  the  question  was,  in 
^hat  form  the  issue  to  try  the  validity  of  the  will,  and  of     O'Gbadt. 
che  devises  therein,  should  be  framed.  Argument 


UILLA- 
MORE 

r. 


Mr.  Benneitf  for  the  plaintiff,  submitted  that  the  proper 
!  was,  whether  the  paper  writing,  bearing  date,  &c.,  or 
any  and  what  part  thereof,  be  the  last  will  and  testament 
of  Slandish  Lord  Viscount  Guillamore  or  not ;  and  cited 
Lwd  Trimlestown  v.  D*Alton(a). 


Mr.  Radcliffe  for  the  defendant. 


*  HB  Lord  Chancbllor  : — 

I  do  not  recollect  any  case  in  which  an  issue  was  di-     Judgment. 

•'^cted  in  the  terms  proposed.      A  jury  has  been  asked, 

^"Iicther  a  particular  clause  was  a  part  of  the  will ;  but  not 

^^  Ifce  form  proposed.     I  think  the  better  way  would  be, 

^  tdce  the  parts  of  the  will  which  are  not  disputed  on  the 

S*^nd  of  undue  influence,  and  ask  the  jury  whether  the 

testator  made  those  devises.     That  will  raise  the  question 

of  sanity.     Then  take  the  other  parts,  which  are  disputed, 

^nd  ask,  whether  he  made  those  devises.      I  should   be 

^d  to  make  a  precedent  by  directing  the  issue  in  the 

way  asked.     On  the  question  of  sanity,  the  devisees  must 

be  plaintiffs ;  and  on  each  particular  issue,  the  devisee  of 

Aat  particular  land  is  to  be  the  plaintiff(6). 


WlDow.&C.  85.  88. 

W  See  the  decree  in  Ilippesley  ▼.  Ilorncr,  Seton  on  Decrees,  349. 
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1845^.  The  order  directed  several  iMues  to  be  tried  : — First; 


LoBD  GuiLbA-  DeviMOvit  vel  fion.     Second;  Whether  ^lofidfeA  0*Graidy^ 

^^        Viscount  ChHUamorey  deceased,  in  the  pleadings  mentioned, 

O'GsADr.    jjj  Jq  mill  \^j  ^  certain  writing,  bearing  date,  &c.,  pur* 

Order,       porting  to  be  the  last  will  and  testament  of  the  said  SiandM 

Viscount  Guillamorey  devise  in  manner  and  form  following, 

that  is  to  say : — and  then  set  out  a  certain  portion  of  the 

wilL    The  other  issues  were  framed  in  the  same  manner 

as  the  second. 


Feb.  1.  4. 


Ex  Parte  BANKS,  Public  Officer  of  THE  PROVIN- 
CIAL BANK  OF  IRELAND. 

In  Re  CLARKES,  Bankrupts. 


Fourpwrtner^  JqHN  CLARKE,   Archibald  Clarke,   Samuel  Clarke, 

and  two  rare-  '  '  ' 

ties  for  them,    find  Alexander  Clarke,  copartners,  trading  under  the  firm 
joint  Mid  Beve.  of  John  Clarke  and   Brothers,   and  Hugh  Barkley,   and 

▼eral  bond  to 

trustees  of  a      George  B.  Coulter,  executed  their  joint  and  several  bond* 

banking  com- 
pany, to  secure  payable  immediately,  to  Sir  Robert  Campbell  and  John 

all  such  sums  Pretty  Muspratt,  two  of  the  trustees  of  the  Provincial  Bank 

nponUw  bi!.'  ^^  Ireland,  in  the  penal  sum  of  2000/.    The  condition  of  the 

acoounf  ci^  bond, — after  reciting,  that  the  Clarkes  (naming  them)  had 

Mnt  between  opened  an  account  with  the  copartnership  called  the  Pro- 

and  the  bank,  yincial  Bank,  and  were  desirous  of  beine  accommodated  by 

should  from  ... 

time  to  time  be  the  Bank  from  time  to  time  in  some  or  other  of  the  various 

due  by  the 

partners,  to       modes  iu  which  bankers  are  in  the  habit  of  affording  accomi- 
1000/.  Sepa-    modation;  and  that  in  order  to  Induce  the  Bank  to  take  the 

rate  judgments 
were  entered 
against  the  obligors. 

The  trading  firm  haring  become  bankrupt : — Htld^  that  the  banking  company  might  prove 
against  the  joint  estate  for  a  balance  less  than  1000/.,  due  on  foot  of  an  account  current. 
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laid  accounti  and  to  accommodate  them  from  time  to  time  in        1845. 
•qne  one  or  other  of  the  modes  aforesaid,  the  obligors  (nam- 
iflgthem)  had  respectively  agreed  to  enter  into  the  above 
bond,— was,  that  if  the  Clarhea  (naming  them),  or  some  or     SHUtnMt. 
one  of  them,  or  their  or  some  one  of  their  heirs,  executors, 
or  adnunistrators,  did  and  should  well  and  truly  pay,  or 
ctuse  to  be  paid,  to  the  said  copartnership,  all  and  every 
such  sum  and  sums  of  money  as  upon  the  balance  of  any 
acoount  current  which  then  was,  or  at  any  time  or  times 
thereafter  should  be  open  between  the  said  Cfarie^  (naming 
them)  and  the  said  copartnership,  at  any  of  the  establish- 
ments of  the  copartnership,  should  from  time  to  time  be 
due  and  owing  from  or  by  the  said  Clarkes  (naming  them), 
their  executors,  &c.,  together  with  all  discount,  postage  of 
lettere  and  commission,  according  to  the  usage  and  course 
of  business  ;  but  nevertheless  to  the  extent  only  of  1000/. 
principal  money,  exclusive  of  interest  and  costs,  in  case 
ueh  balance  should  exceed  that  sum ;  and  so  that  the 
>bove  bond  should  be  a  continuing  security  to  the  said  co- 
lartnership,  to  the  amount  of  1000/.  principal  money,  be- 
^^  such  interest  and  costs  as  aforesaid,  notwithstanding 
*ny  settlement  of  account,  or  other  matter  or  thing  what- 
wever;— the  bond  was  to  be  void. 

Upon  this  bond  separate  judgments  were  entered  up 
^Dst  the  obligors. 

Join  Clarke  died  in  June,  1842 ;  and  in  March,  1844, 
•  commiasion  of  bankruptcy  issued  against  Archibald^ 
^mutly  and  Alexander  Clarke^  under  which  they  were,  in 
'^Pril,  1844,  found  and  declared  bankrupts. 

At  the  death  of  John  Clarke^  the  firm  of  John  Clarke 
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\M5,  and  Brothers  was  indebted  to  the  Provincial  Bank  io  tl 
sum  of  871/.  \9s.  lOd.  principal  money,  on  foot  of  m 
vances  made  by  the  Bank  to  the  firm,  together  wi 
staumtfu.  13/^  Qg^  9^^  interest  thereon :  which  sum,  together  wi 
the  further  interest  up  to  the  date  of  the  commission,  ii« 
due  to  the  Bank  by  the  bankrupts,  as  the  suririving  partac 
of  the  firm,  at  the  time  of  their  bankrupcy.  The  ban 
rupts  were  also,  at  the  date  of  the  commission,  indebted  I 
the  Bank  in  the  sum  of  77/.  Os.  6d.y  being  the  amount  i 
three  several  bills  of  exchange,  and  interest  thereon,  whip 
were  endorsed  to  the  Bank,  by  the  bankrupts,  after  tis 
death  of  John  Clarke^  and  discounted  by  the  Bank  fortk 
accommodation  of  the  bankrupts  in  the  coarse  of  tbd 
trade ;  and  which  bills  were  not  paid  when  due  Tb 
several  demands  of  the  Bank  amounted  in  the  whole  .t 
1073/.  128.  Id. 

The  proof  of  debts  made  by  the  public  officer  of  tl 
Provincial  Bank,  stated  that  the  bankrupts  were  at  tl 
date  of  the  commission  jointly  and  severally  indebteid  I 
the  deponent,  as  such  public  officer,  for  and  on  behalf  i 
the  Bank,  in  the  sum  of  1073/.  I2s.  1(/.,  being  the  balaiK 
of  principal  aud  interest  due  thereon  to  the  date  of  ll 
commission,  on  foot  of  an  account  current ;  that  for  sa 
sum  the  deponent  had  not,  nor  had  any  person  or  penoi 
for  his  behoof,  or  who  were  authorized  to  recdve  saia 
received  any  payment,  security  or  satisfaction  whateve 
save  and  except  the  securities  specified  in  the  schedule  * 
the  proof ;  viz.,  the  joint  and  several  bond  of  the  2lBt 
September,  1840;  the  several  judgments  obtained  ther^ 
in  Michaelmas  Term,  1840,  against  the  several  obligor 
and  a  joint  and  several  promissory  note  to  Robert  Mum 
by  the  said  Hugh  Barhley  and  George  B,  Coulter^  dat* 
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ikSSrdof  May,  1843,  payable  the  Ut  of  January,  1844,         1845. 
mH.  9s.  6d. 

Upon  this  proof  Mr.  Commissioner  Maran  adjudged,      sttHemenL 

'Aat  the  Bank  was  not  entitle<l  to  prove  for  the  amount 

rfaimed  by  the  deposition  against  the  joint  estate  of  the 

bankrupts,  but  onty  against  the  separate  estate  of  each  of 

tile  bankrupts  at  foot  of  the  separate  judgments  entered 

■gainst  them  respectively.     And  from  the  minute  of  the 

order  of  the  Court,  it  appeared  that  the  Commissioner  so 

■rfJTidged  upon  these  grounds  :  First, — Because  it  appeared 

to  Um,  that  the  Bank,  by  entering  up  separate  judgments 

detffmined  their  election,  and  fixed  their  status  at  the  time 

»f  the  bankruptcy.     Secondly, —  Because,  even  if  it  were 

po«bIe  to  obliterate  the  separate  judgments,  and  go  back 

<o  the  bond,  so  as  to  treat  the  bankrupts  as  joint  debtors, 

the  claim  of  the  Bank  to  prove  on  the  joint  estate  would 

be  encountered  by  the  principle,  that  there  were  two  other 

P«TKm«  alive  and  solvent,  bound  jointly  with  the  bank- 

''ipis,  namely,  the  co-obligors(a). 

The  public  officer  of  the  Bank  thereupon  presented  his 

petition  to  the  Lord  Chancellor,  praying  him  to  declare  that 

^be petitioner  was  entitled  to  prove  against  the  joint  estate 

<*tiie  bankrupts  for  the  sum  claimed  by  him  in  his  depo- 

*ti(m;  and  that  the  proof  so  exhibited  by  him,  aj^ainst  the 

J«nt  estate  of  the  bankrupts,  might  be  received. 


Mt.  Moore  and  Mr,  Rogers  for  the  petitioner. 

The  debt  did  not  exist  when  the  bond  was  executed  ; 
*^d  a  non-existing  debt  cannot  merge  in  a  collateral  sccu- 

(«)  The  case  in  the  Bnnlirupt  Court  is  reported  in  7  Ir.  Eq.  R.  39. 


Aryument, 
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1845.       rity ;  Holmes  v.  Bell{a).     The  petitioner  is  clearly  entitled 

"^^     '   to  prove  for  the  97/.  advanced  by  the  Bank  on  the  bills  of. 

Clabkes.      exchange  after  the  death  of  John  Clarke  ;  for  the  condition 

Argument,     of  the  bond  docs  not  extend  to  a  liability  incurred  after  the 

death  of  one  of  the  partners. 

Mr.  Monahan  and  Mr.  Creighton  for  the  assignee. 

The  attention  of  the  Commissioner  was  not  directed  to 
the  fact^  that  the  97/.  was  a  debt  incurred  after  the  decease 
oiJohn  Clarke.  The  petitioner  is  not  entitled  to  prove  as  a 
simple  contract  creditor  against  the  joint  estate,  because,  at 
the  time  of  the  bankruptcy,  an  action  of  assumpsit  for  tlw 
balance  of  the  account  current  could  not  have  been  maini-^ 
tained ;  for  the  bond  was  an  original,  not  a  collateral  secu- 
rity, and  the  moment  an  advance  was  made,  it  became  ft^~ 
specialty  debt  by  virtue  of  it ;   Bulstrode  v.  GiUmm(JS)  ^ 
The  case  of  Holmes  v.  Bell  is  distinguishable ;  for  ther^ 
the  bond  was  payable  at  a  future  time,  and  therefore  cleari^^ 
only  a  collateral  security.     Here  the  bond  is  payable  '"    "m 
mediately.     The  circumstance  that  other  persons  joined  ^^ 
the  bond  as  sureties  does  not  demonstrate  that  the  bor'^B 
is  merely  a  collateral  security ;    Pvdsey^s  case,  cited  ^S 
Hooper*s  case{c).   Here  the  Bank,  having  entered  separ^^  t 
judgments  upon  the  bond,  have  elected  to  treat  their  JL-  -< 
mand  as  a  separate  and  not  a  joint  debt,  and  cannot  fi^^ 
back  on  the  bond,  whicb  has  merged  in  the  judgpnent-^j 
Ex  parte  Ckristie{d). 

Mr.  Rogers  in  reply.     The  Bank  did  not  seek  to  pro  '^^ 
their  demand  under  the  bond  :  that  distinguishes  this  cat^^ 

{a)  3  Scott,  N.  R.  479.  {c)  2  Leon.  210. 

(6)  2  Str.  1027.  (rf)  2  Dea.  &  Ch.  155. 


f 
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hm  Ex  parte  Christie.     TTie  principle  of  merger  cannot        1845. 
afpij  to  this  case ;  for  the  bond  was  executed  and  the 


In  re 


JtK^^ment  was  confessed  before  any  debt  was  contracted  to      Clabkes. 
tile  Bank:  Ex  parte  ParneU{a).  Argwment. 


ift 


I^Hi  Lord  Chancellor  : 

I  shoald  be  sorry  if  that  which  has  been  decided  by  the     Judpmmi. 
Court  below  should  turn  out  to  be  the  law,  for  it  would 
lead  to  greeit  inconFcnienoe  amongst  traders.     I  will  not 
finally  part  with  this  case  without  looking  into  the  autho- 
rities .upon  the  subject,  out  of  respect  to  the  learned  Com- 
uissionery  who,  in  the  exercise  of  his  duties,  has  taken  so 
much  puns  in  referring  to,  and  commenting  upon  the  cases 
before  him.    It  would  not  be  acting  with  the  respect  which 
is  due  to  him,  if  I  decided  without  further  consideration  ; 
Init  I  ha^e  so  strong  an  opinion  upon  the  subject,  tliat  I 
shall  now  express  it,  reserving  to  myself  the  power  to 
daoge  it,  if  I  should  ultimately  agree  with  him.     The 
hets  of  the  case  are  these : — There  was  a  partnership  con- 
"idag   of  four   persons,   who   proposed   to  have  certain 
^ctliogs  with  the  Provincial  Bank ;  and  they,  together 
vitk  two  sureties,  entered  into  a  joint  and  several  bond  in 
t  penalty  of  2000/.,  to  secure  the  balances  which  at  any 
^  if  they  chose  to  proceed  on  the  bond,  should  be  due 
to  tbe  Bank  on  any  account  current,  with  discount,  in-* 
toreit,  &c. ;  but  the  Bank  was  not  to  recover  on  foot  of 
Alt  secnrity  more  than  1000/.,  exclusive  of  interest  and 
Atcoonts ;  and  it  was  to  be  at  liberty  to  recover  that  sum, 
wOQgh  accounts  had  been  settled  between  the  parties,  and 
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1845.        the  balances  had  been  paid  before  the  Bank  proceeded  on   ' 
Jn  re        ^"^  secufity :  and  there  was  a  warrant  of  attorney  for  en- 
Clarkes.      tering  up  judgment  upon  that  bond,  in  order  the  better  to 
Judgment,      sccurc  the  advanccs  which  should  be  made.     Accordiogly 
the  Bank  entered  up  six  separate  judgments  against  the 
obligors  in  the  bond ;  and  the  traders  having  become  bank- 
rupts,  the  question  is,  whether,  for  the  balance  of  the  ac- 
count as  it  stood  between  the  Bank  and  the  partnership  at 
the  date  of  the  bankruptcy,  the  Bank  is  at  liberty  to  prove 
against  the  joint  estate  of  the  traders  as  for  a  simple  con- 
tract debt.     The  Bank  would  certainly  be  at  liberty  to  do 
so,  unless  it  can  be  made  out  that  the  bond  and  the  8epa-> 
rate  judgments  thereon   constitute  the  only  security, — I 
should  rather  say,  the  only  contract, — between  those  tma^ 
parties ;  and  thus  prevent  the  Bank  from  maintidning  i^^ 
joint  demand  against  the  traders.     I  am  not  aware  of  aa^p 
authority  which  bears  directly  upon  this  case ;  all  thofti^ 
which  have  been  cited  by  the  learned  Commissioner  pror-^ 
only,  what  is  not  disputed,  that  a  bond  taken  for  an  ea— ■ 
isting   simple   contract  debt  merges  the  simple  contra^^ 
debt ;  and  that  a  bond  debt  will  merge  in  the  judgmei^:' 
entered  up  upon   it.     The  case  of  Ex  parte  Christie((^^ 
does  not  apply   to   the   present,    for   there   the  origii^Hi 
contract  was  a  joint  one,  the  creditors  took  a  joint  a.   '^i 
separate    bond   from   the    debtors,    and   then    entered        / 
joint  judgment  upon   that  bond.     There  was,  therefo-'^ne^ 
a  merger  of  the  bond,   and  there  was  no  other  contr^wC 
to  fall  back  upon  than  a  joint  contract.     There  co«I4 
therefore,  be  no  right  to  prove  against  the  separate   ai- 
tate.     The  case  of  Bulstrode  v.  GiUmniy  is  of  a  differeiU 
nature,  and  does  seem  to  bear  somewhat  more  strong^'y 
on   this    point ;    but   I   apprehend  that   it   turned    up^^ 

(a)  2  Deacon  &  Chitty,  155. 
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this: — A  prothonotary  appointed  a  deputy,  and  it  was  ar-        1845. 
ringed  between  them  what  the  deputy  was  to  have,  and  he         j^  ^^ 
cofenanted  to  account  for  the  rest.     The  deputy  received      c^^^^s. 
fecty  which  were  the  subject  of  a  dispute  between  him      Judgment. 
ud  the  prothonotary,  and  the  latter  brought  an  action  for 
noney  had  and  received  against  the  deputy  ;  and  it  was 
Iield,  that,  although  he  was  entitled  to  what  he  demanded, 
Im  was  not  entitled  to  recover  in  assumpsit,  because  he  had 
tiken  a  covenant  to  account  from  the  deputy,  and  there- 
fare  his  remedy  was  by  an  action  on  the  covenant.      But 
that  case,  in  fact,  depended  wholly  on  the  covenant,  where- 
by it  was  arranged  how  much  each  party  was  to  have. 
Until  the  covenant  was  produced,it  could  not  be  ascertained 
what  it  was  to  which  the  plaintiff  was  entitled.     Therefore 
k  was  obliged  to  resort  to  that  security  which  constituted 
booly  right  to  recover  from  his  deputy.     But  this  case  is 
^together  different. 

Put  this  case,  that,  ten  hours  before  the  bankruptcy,  the 

l^ankers  had  advanced  3000/.  to  these  four  traders.     Now 

^he  moment  after  the  expiration  of  the  period  for  which 

^  money  was   lent  (laying   aside,   for  the  present,  the 

^wideration   of  the    bond  and  judgment),   an    action  of 

*»umpsit   might   have   been   maintained.     But   then  the 

^i  is  produced,  and  it  is  said  that  the  bankers  have 

Jwt  their  remedy  as  for  a  simple  contract  debt,  for  the 

^»ount  which  the  bond  would  cover.     But  that  is  only  as 

toone-third  of  the  sum  advanced,  for  they  liave  not  lost 

4drremedy  as  to  two-thirds  of  it;  and  therefore,  in  the  case 

'Apposed,  I  should  have  to  sever  the  contract,  and  consider 

^^astwo  contracts;  and  say,  that  as  to  1000/.,  the  simple 

'^ntract  debt  was  merged  in  the  bond  and  judgments,  but 

*nat  as  to  the  remaining  2000/.,  it  remained,  as  it  originally 

^Jis.a  simple  contract  debt  of  all  the  partners.  That  is  ra- 
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1845.  tber  a  fanciful  proposition.  But  how  does  the  matter  real! 
f^  ^^  stand  ?  Upon  every  fresh  transaction  between  the  partie 
clarkes.  ^  ^^1^^  ^f  action  of  assumpsit  accrued.  Such  right  was  i 
Judgment.  ^^  esseucc  of  the  transaction.  How  can  that  right  .1 
affected  by  a  collateral  security,  such  as  this  is,  not  oovefk 
an  antecedent  debt,  or  an  ascertained  balance,  but  any  b 
lance  the  creditor  chooses,  up  to  the  sum  of  1000<.  ?  Wl 
shall  say  that  every  transaction  is  covered  by  this  bon 
which  may  not  be  su£Bcient  to  cover  the  whole  of  any  oi 
given  transaction?  I  am  not  satisfied  that  such  is  (I 
case.  But  if  1  hold  this  to  be  a  continuing  security  I 
a  fluctuating  balance  on  an  uncertain  state  of  acooniM 
arising  at  any  period  of  time,  what  injury  do  1  do  to  ai 
person ;  what  rule  of  law  do  I  contravene  ?  I  leave  the.lji 
bility  exactly  as  I  find  it,  and  I  give  the  bond  all  the  fon 
and  efficiency  it  was  intended  to  have.  So  far  as  the  pail 
proceeds  on  the  judgments,  he  must  rely  on  them,  and  4 
them  alone ;  but  if  he  proceed  on  foot  of  the  original  lii 
bility,  that  liability  is  not  barred  or  merged  by  the  boi 
or  judgments.  Observe  the  difficulty  in  which  the  learm 
Commissioner  was  placed  by  his  judgpnent.  He  say 
that  if  he  were  to  go  back  to  the  bond,  it  is  not  the  JQli 
obligation  of  the  bankrupts,  but  of  the  bankrupts  and  tv 
other  persons  who  must  be  presumed  to  be  alive ;  and  tl 
rule  is  clearly  established,  that  you  cannot  prove  agair 
the  bankrupt  if  the  surety  be  alive  and  solvent.  Does  n 
that  show  that  the  original  demand  is  not  merged  in  % 
judgments ;  otherwise  there  could  be  no  objection  to  % 
Bank  proving  against  some  of  the  co-obligors.  1  entertJ 
a  strong  opinion  upon  this  question,  but  I  will  not  finia. 
dispose  of  it  without  looking  into  the  authorities.  In  4 
meantime,  if  I  do  not  alter  my  opinion,  the  order  appeal 
agdnst  stands  reversed,  with  liberty  to  the  petitioner 
prove  against  the  joint  estate. 
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1845. 


In  re 
Clabiws. 


Thb  Lord  Chancbllok  : 

I  iiifa  looked  into  the  authorities,  and  I  retain  the 
opnion  which  I  expressed  at  the  hearing,  that  this  is  a  fITT. 
joint  debt|  proveable  against  the  joint  estate  of  the  bank- 
npti.  The  dealing  was  between  four  parties  and  the 
Bank ;  and  it  would  appear  to  have  been  limited  to  a  joint 
dealiog.  The  security  is  not  from  the  four  partners  alone 
to  die  Bank,  but  from  six  persons,  two  of  whom  were 
nreties  for  the  other  four,  the  partners ;  and  it  is  given, 
BOt  to  the  banking  company,  but  to  two  persons  as  trustees 
fcr  the  company.  This,  therefore,  is  a  collateral  security 
kf  six  persons  to  two  persons ;  and  the  debt  is  from  four 
persons  to  the  company  generally.  The  security,  also, 
Am  not  cover  the  debt  which  may  at  any  given  time  be 
'ue,  bat  only  a  portion  of  that  debt ;  neither  is  it  for  the 
deht  actually  due  at  any  given  period,  but  it  is  to  cover 
tluit  portion  of  the  debt  agreed  on,  which  the  party  to 
^bom  the  security  is  given  may  at  any  given  moment 
tliink  fit  to  enforce  on  foot  of  the  security.  It  is  a  joint 
debt.  What  puts  an  end  to  all  doubt  on  the  subject  is,  that 
the  condition  of  the  bond  is  not  for  any  payment  to  be 
nade  by  the  six  to  the  two,  from  whom,  and  to  whom  the 
Kcarity  is  given  ;  but  it  is  a  bond  from  the  six  to  the  two, 
conditioned  to  be  void  upon  payment  by  the  four  to  the 
company.  They  considered,  therefore,  that  the  dealings 
voold,  as  in  fieu^t  they  did,  continue  with  the  four  jointly 
^th  the  company  ;  but  the  security  was  by  the  six  to  the 
^  trustees ;  it  was,  therefore,  only  a  further  and  collate- 
^  security. 

I  may  observe  that  this  point  was  not  argued  in  the 
^ort  below.     As  to  the  bills   of  exchange,   they  were 
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1945. 


Jmdgmemi, 


overlooked  below.  In  fact,  part  of  the  debt  appc 
have  been  covered  by  bills  of  exchange.  The  demi 
foot  of  them  vrw  not  affected  by  the  bond.  I  am  < 
of  opinion  that  the  security  was  collateral ;  therefoi 
petitioner  must  be  permitted  to  prove  against  thi 
estate  for  the  whole  of  the  debt. 


Februarjf  7. 

Two  out  of 
three  teitamen- 
tarj  guardians 
declined  to  ac- 
cept the  trust. 
They  are  not 
entitled,  as  of 
right,  after  the 
death  of  their 
eo*guardian,  to 
be  appointed 
guardians  bj 
the  Court. 

But  said  tes- 
tamentary 
guardians 
(other  drcum- 
stanoes  being 
equal)  will  be 
preferred  to 
the  person 
nominated  in 
the  will  of  the 
mother  (the 
third  guardi- 
an), to  be  the 
guardians  of  the 
infants  after 
her  decease. 

The  solicitor 
for  any  of  the 
persons  who 
exercise  a  con-, 
trol  over  the 
minors'  estate, 
will  not  be  ap- 
pointed the 
guardian  of 
their  persons. 


Ex  parte  YEkTES. 
In  re  JOHNSTONS,  Minors. 

1  HIS  was  an  appeal  from  an  order  of  the  Mastei 
Rolls,  whereby  he  confirmed  a  report  of  the  MasI 
proving  of  Messrs.  Graham  and  CoUum  to  be  the  gu 
of  the  persons  of  the  minors. 

The  father  of  the  minors,  by  his  will,  appointed  I 
and  Messrs.  Graham  and  CoUum  to  be  guardians 
children.  The  minors  were  made  wards  of  Court,  : 
petition  presented  by  their  mother,  stating  that  J 
GraluuH  and  CoUum  had  declined  to  act ;  and  that  i 
willing  to  act  as  guardian  of  their  persons  ;  and  prayi 
she  might  be  appointed  guardian  of  their  persons,  i 
Master  guardian  of  their  fortunes.  Upon  this  petitia 
referred  to  the  Master  to  inquire,  amongst  other  i 
whether  any  guardians  had  been  appointed  by  the 
the  testator;  and  if  so,  whether  they,  or  any  oi 
were  willing  to  act.  The  Master  reported,  tba 
Johnston  alone  was  willing  to  act  as  guardian  of  tb 
sons,  and  that  Messrs.  Graham  and  CoUum  wi 
willing  to  act  as  guardians  of  their  fortunes.  Mr.  I 
who  was  a  solicitor,  acted  as  the  solicitor  for  Mrs.  J\ 
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IB  the  Ofttter ;  and  in  her  name  presented  a  petition  to 
hmre  that  report  confirmed.  The  other  facts  suflSciently 
appMT  in  the  judgment  of  the  Lord  Chancellor, 

The  Solieiior^ General  (Mr.  Greene),  Mr.  Brooke^  and 
Mr.  Sherlock^  for  the  petitioners. 

Mr.  Moore^  Mr.  Monahan^  and  Mr.  Sproule,  for  Messrs. 
Graham  VLiid  Collum. 


ThiLokd  Chancellor  : 

Ai  fiur  as  the  question  depends  upon  right,  the  case 

MHMb  thus :  the  father  of  the  minors,  having  by  law  the 

power  to  appoint  a  testamentary  guardian,  exercised  that 

power  by  his  will,  and  appointed  his  widow,  Mr.  Graham^ 

^  Mr.  CoHutHy  joint  guardians ;  and  the  children  being 

^^  young  at  the  time  of  his  death,  the  two  gentlemen 

^thdrew  themselves  from  the  guardianship,  and  left  the 

^ndre  management  of  the  minors  to  the  widow.    A  petition 

^•18  presented  by  her,  and  the  children  were  made  wards  of 

0»urt    The  property,  therefore,  came  under  the  direction 

^the  Court  itself;  but  that  would   not   have   deprived 

^testamentary  guardians  (who  have  both  a  power  and  a 

^*Vi)  of  their  control  over  the  property  and  persons  of  the 

ittDoit,  if  they  had  not  themselves,  in  effect,  relinquished 

^  trast.     The  usual  reference  was  made  to  the  Master ; 

^  the  widow  was  appointed  sole  guardian  of  the  persons, 

^  the  Master  was  appointed  guardian  of  the  fortunes. 

ibos  matters  remained  until  the  death  of  Mrs.  Johnston, 

^<Niie  time  before  her  decease  she  was  desirous  that  ano- 

"^  person  should  be  appointed  co-guardian  with  herself. 

*^  appears  that  at  first  she  was  willing  that  the  children 
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1845.       should  be  placed  with  a  clergryman  of  the  Church  of  Eng» 

j^  ^^        land,  a  maternal  reiatire  of  their's,  and  Chat  he  ahould  ham 

joBKiTOHs.    ^i^^  ^^^  ^  ^i^g^^  jf  ^|j^  ^^^Q^  ^f  |^^|.  iiinegg  requirBd  it; 

*^^'^'**^'*      but  she  afterwards  changed  her  mind,  and  became  diaia- 
tisfied  with  her  ovm  relations,  .and  desired  that  a  relative 
of  her  husband  should  be  joined  with  her  in  the  gprnf- 
dianship ;  and  accordingly  she  presented  a  petition,  pnty* 
ing  that  Mr.  Johnston^  the  paternal  uncle  of  the  minon^ 
might  be  appointed  co-guardian   with  her.     Upon  that 
petition  being  presented,  Mr.  Graham  and  Mr.  Colbm^ 
who  had  in  effect  renounced  the  guardianship,  preseni 
a  counter-petition,  praying  in  effect  that  they  might 
permitted  to  resume  their  powers  as  testamentary 
along  with  her.     Upon  that  petition  coming  before  me,  ^  I 
struck  out  so  much  of  it  as  prayed  to  that  effect ;  but      J 
sent  it  to  the  Master  to  inquire  who  were  fit  and 
persons  to  be  appointed  guardians,  having  regard  to 
direction  in  the  will  of  the  father.     That  shows,  that 
though  I  thought  the  Master  ought  to  hare  regard  to 
direction,  1  did  not  consider  that,  after  their  acts,  the 
tamentary  guardians  had  a  right  to  be  appointed.     . 

Soon  after,  Mrs.  Johnston  died,  and  then  the  matter  came 
to  be  contested  between  the  present   litigants;   and  the 
Master,  upon  the  whole  view  of  the  case,  has  appwuMi 
the  two  testamentary  guardians  to  be  the  guardians  of  fihe 
persons  of  the  minors.     The  persons  who  opposed  the* 
had  certainly  a  strong  claim  ;  for,  by  the  will  of  the  mother, 
they  were  named  as  the  persons  to  whose  care  she  wislwd 
the  children  to  be  confided  ;  and,  so  far  as  lay  in  her  power, 
she  appointed  them  guardians  of  their  persons.     But  A^ 
had,  by  law,  no  power  to  appoint  testamentary  gnardini* 
The  husband  had  the  power,  and  exercised  it ;  the  wife  bft^ 
not  the  power,  but  attempted  to  exercise  it.     Her  will 
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1  nnllity  in  this  respect,  except  so  iar  as  the  Court  would        1845. 

look  at  it  «ft  a  strong  expression  of  her  confidence  in  the         j^  ^^ 

foions  to  whom  she  desired  that  the  guardianship  of  her    Jobmstohs. 

tUhlren  should  be  confided.     Upon  the  question  of  right,      •/iM<7»««f. 

ibnefoiet  supposing  that  Messrs.  Oraham  and  Collum  had 
wt  relinquished  their  office,  there  could  be  no  contest,  for 
dM  right  would  be  in  them :  but  I  am  of  opinion  that,  con- 
lideffing  all  the  acts  which  have  taken  place,  the  testa- 
MDtsry  guardians  have  relinquished  their  trust;  and, 
Ihaefore,  this  becomes  a  case  in  which  neither  party  has 
iiaataal  right;  and  then  it  depends  entirely  upon  what  is 
apedient,  and  upon  the  discretion  of  the  Court ;  but  that 
I  discretion  is  to  be  ruled  and  governed  by  the  law  of  the 
Conrt.  I  shall  therefore,  in  this  case,  have  regard  to  the 
kt  of  the  appointment  by  the  father,  who  had  the  power 
to  do  so,  and  to  the  very  strong  desire  expressed  by  the  mo- 
ther: hot  if  I  must  set  the  one  against  the  other,  I  must  give 
the  greater  weight  (the  circumstances  remaining  the  same) 
to  the  desire  of  the  parent  who  had  the  power  to  appoint. 
In  determining  which  of  the  applicants  it  is  most  expedient 
to  appoint,  I  am  only  to  consider  what  will  be  for  the 
benefit  of  the  minors.  It  is  a  constant  practice  of  the 
Court,  and  a  wise  one,  not,  upon  light  grounds,  to  interfere 
^th  the  decision  of  the  Master  in  questions  merely  of  dis- 
cretion, as  in  the  appointment  of  receivers  and  guardians  : 
>&d  if  such  be  the  rule  in  ordinary  cases,  it  must  apply 
Boeh  more  forcibly  to  the  present  case,  in  which  the  deci- 
tioB  of  the  Master  has  been  confirmed  by  the  Master  of 
the  Rolls.  Then  how  does  this  matter  stand  in  reference 
to  the  interest  of  the  minors,  putting  aside,  for  an  instant, 
the  questions  upon  the  character  and  conduct  of  Mr.  CoU 
hm.  I  have  not  heard  any  thing  which  in  the  slightest 
^ree  impeaches  the  character  of  Mr.  Graham^  or  the 
iBoral  character  of  Mr.  Collum.    With  respect  to  the  latter, 
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1845.  the  objections  are  purely  as  to  acts  which  be  has  doDd  ii 
j^^  his  character  of  solicitor.  I  see  no  reason  why,  inciepen 
JoBvfTOMs.  j^jjjjy  Qf  ^he  other  circumstances  to  which  I  do  not  now  ad 
Jud^m^mi.  Yerty  the  persons  appointed  by  the  &ther  should  not  resmn 
the  situation  he  meant  to  confer  on  them.  If  I  affirm  lb 
Master's  report,  I  shall  place  persons  who  have  noi  chaiiigci 
their  character,  in  the  precise  position  in  which  the  £itlu 
meant  to  place  them  during  the  life  of  his  widow  :  and^i  i 
he  meant  them  to  act  in  that  character  during  her  til) 
much  more  did  he  intend  that  they  should  act  afiter  her  d^ 
cease.  I  only  give  effect  to  what  would  have  taken  plaoi 
if  these  gentlemen  had  not  given  up  their  office.  Th 
other  applicants  have  not  a  superior  claim :  they  have  beei 
selected  by  the  mother,  who  could  only  recommend  thei 
appointment;  but  I  cannot  place  her  recommeudati<» 
above  the  appointment  of  her  husband. 

Looking  at  the  other  circumstances,  1  think  the  a- 
vantages  are  in  favour  of  the  appointment  of  the  husbanc 
nominees.  It  is  said  that  they  will  not  personally  aupa 
intend  the  education  of  the  children  ;  no  objection  has  b^ 
raised  against  Mr.  Devereux,  with  whom  it  is  proposed  tl= 
the  children  should  be  placed,  and  who  is  their  near  : 
lative  :  nothing  can  be  more  advantageous  than  that  "ft 
children  should  be  placed  under  his  care.  As  to  the  p€ 
sons  with  whom  the  mother  wished  them  to  he  placed,  €P- 
of  them  is  a  young  man,  a  member  of  the  bar,  who  hfl 
therefore,  to  follow  his  profession,  and  is  not  a  person  like! 
to  look  after  young  children.  It  is  proposed  that  the  car 
of  the  minors  should  devolve  on  the  other,  a  lady,  who  b* 
a  large  family  of  her  own.  I  do  not  think  that  a  reeoOi 
mendation,  or  that  siie  is  so  likely  to  educate  the  miiio^ 
properly  as  Mr.  Devereux.  It  was  then  objected  that  Mr 
Collum  has  acted  as  solicitor  for  the  receiver,  who  is  hie 
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fctber;  for  the  committee  of  the  estate,  the  Master ;  for  the        1845. 
■■■on  themselves,  in  the  minor  matter ;  and  for  the  trus-         /„  ^ 
IBM  in  the  settlement ;  and  that  thereby  considerable  costs    •^**^^^"*- 
knre  been  incurred, — I  do  not  say  improperly,— and  that  he      •^«47»"«'' 
BMr  proposes  to  become  the  guardian  of  the  persons  of  the 
■itoif :  ami  that,  if  his  application  be  granted,  he  will  have 
power  over  every  person  (Mr.  Graham  being  his  client) 
tho  would,  in  any  manner,  have  control  over  the  estate. 
TUs  having  been  brought  under  the  consideration  of  the 
Muter,  Mr.  Collum  retired,  of  his  own  accord,  from  being 
ididtor  for  the  minors,  and  is  now  willing  to  retire  from 
Ung  solicitor  for  the  receiver.     It  is  said  that  he  has  ap- 
pnnted  an  attorney  of  his  own  nomination  to  be  solicitor 
fertile  receiver.     I  give  him  full  credit  for  the  statement 
that  he  now  comes  forward  simply  for  the  benefit  of  the 
Vkinors,  and  from  friendship  to  the  late  Mr.  Johnston  ;  that 
he  promised  him  to  act  as  his  trustee ;  and  that,  although  he 
'retired  when  his  services  were  not  wanted,  he  felt  bound  to 
come  forward  when  they  appeared  to  be  wanted.     But  no 
Qttnean  serve  two  masters;  and  I  cannot  confirm  his  ap- 
pointment, or  permit  him  to  act  as  guardian,  unless  he  will 
i^inquish  all  interest  he  may  have  in  this  matter  as  a  soli- 
citor.   Therefore,  without  intending  any  reflexion  on  his 
clutfacter,  he  must,  for  the  sake  of  the  jurisdiction  of  the 
Court  and  the  propriety  of  its  proceedings,  relinquish  his 
<A«  of  solicitor  to  every  person  who  has  any  control  over 
Ae  property.     And  I  must  direct  the  Master,  having  re- 
l!wd  to  the  rule  respecting  the  appointment  of  guardians 
'nd  receivers,  to  take  care  that  any  solicitor  who  shall  be 
^pointed  in  his  stead,  shall  not  be  under  any  obligation 
w^reement  to  give  him  any  share  of  the  profits;  and  he 
i^vt  not  accept  of  such.     I  wish  it  to  be  understood  that, 
^n  snaking  this  order,  it  is  not  my  intention,  in  any  manner, 
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to  reflect  upon  the  conduct  of  Mr.  CoUum.  With  that 
alteration,  I  shall  affirm  the  order  of  the  Master  of  the 
Rolls. 

I  caoDot  give  the  applicants  their  costs,  there  having 
been  already  two  decisions  against  them.  But  as  they  have 
come  here  to  effectuate  the  wishes  of  Mrs.  Jokn^amf  I 
shall  not  make  them  pay  the  costa  of  the  other  side»  whieh# 
according  to  the  usual  practice  in  such  cases,  must 
out  of  the  minors'  estate. 


BOWYER  t;.  BEAMISH. 

Feb.  8.  10. 

A  decree  for  ThE  bill  Stated,  that  in  December,  1833,  Joseph  J?«tV 

the  deliTery  of 

the  posseHion  toH  and  Fronces,  his  wife,  since  deceased,  ezhibitod  tlidf 

of  UndB  and 

title  deeds,  and  Original  bill  of  complaint  in  this  Court,  against  ElizakU 

mi^j?wu  Blairy  John  Beamish^  and  others,  praying  that  the  w(H«f 

oosts'to  be  Charles  Frederich  Abbott  might  be  established ;  and  tM 

^n^x^'^oL  ^^^  plaintiffs  might  be  declared  entitled,  in  right  of** 

"^^rfoT*^*!!"^  plaintiff  Frances,  to  an  equitable  estate  in  fee  simple  i* 

that  he  was  the  lands  therein  mentioned ;    and  for  relief  conseqilMF 

directed  by  the  • 

decree  to  do,  thereto.  That,  before  any  decree  in  that  suit,  Joseph  Bmk' 

except  paying 

the  coste.  died  ton  and  Froncesy  his  wife,  both  died  ^  that  the  latter  lO^ 

were  taxed :~  vived  her  husband ;  and  by  her  will  devised  the  esCsM^ 

there  coaid*be  ^^^  subject  matter  of  the  suit,  to  Frederick 'Bowger^  anclMi 

the'^cMtfc'*^"'  heirs,  upon  certain  trusts  therein  mentioned;  and  appoint- 

rulers  tha^'^'*  ®^  Gcorge  Emery  her  executor,  who  proved  her  will.  TTisl 

there  can  be 

no  revivor  for  * 

untaxed  costs ;  and  whether  the  abatement  is  caused  by  the  death  of  the  party  to  pay,  or  d# 
party  to  receive  the  costs,  is  immaterial. 

Morgan  T.  Scndamore,  2  Yes.  Jun.  313  ;  3  Yes.  195  ;  and  Barry  r,  StavM,  Flan,  k  XeL  If 
olMerved  upon. 
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imrff  1836,  Frederick  Botayer,  George  Emery ^  and 
her  penons  claiming  under  the  will  oi Frances  Rush* 
bo  were  also  the  plaintiffs  in  the  present  suit,  exhibited 
liginal  bill,  in  the  nature  of  a  bill  of  revivor,  against 
SsiidanU  to  the  original  suit,  praying  the  same  relief 
prayed  by  the  original  bill.  That  the  defendants 
m1  to,  and  answered  that  bill ;  and  an  issue  having* 
irected  to  try  the  validity  of  the  will  of  Charles  JP. 
[a),  and  a  case  having  been  sent  to  the  Court  of 
's  Bench  respecting  the  construction  thereof,  it  was, 
ree  of  the  Court  of  the  7th  of  May,  1840,  declared, 
le  will  of  Charles  F.  Abbott  was  well  proved,  and 
e  plaintiff,  F,  Boieyer,  as  devisee  in  trust  named  in 
1  of  Frances  Rushton^  was  entitled  to  an  estate  in 
pie  in  the  lands  comprised  in  the  will  of  Charks  F, 
:  and  that  the  defendant,  J.  R,  Barry ^  should  ex- 
.  conveyance  of  the  legal  fee  and  inheritance  in  the 

0  Rederick  Bowyer^  to  hold  on  the  trusts  of  the 
Frances  Rushton.  And  it  was  further  decreed,  that 
fendants  should  deliver  to  the  plaintiff,  Frederick 
r,  the  several  title-deeds,  tenants'  leases,  and  other 
!Dts  and  muniments  of  title  relating  to  the  said 
Ad  premises ;  and  that  an  injunction  should  issue  to 
*.  plaintiff,  F.  Bowyer^  into  possession  of  such  parts 
lands  as  the  defendants,  or  any  of  them,   were  or 

1  the  actual  occupation  of,  and  into  receipt  of  the 
nd  profits  of  such  parts  thereof  as  were  in  the  occu- 


1845. 


BOWTBB 

r. 
Beamish. 

Stattment, 


Q  fact,  the  issue  (leoisavit  two  iirst  trials  took  place  in  the 

vas  tried  three  times.   On  lifetime  of  Joseph  Buahton   and 

:  occasion,  the  jury  found  Frances,  his  wife :   in   the  third, 

the  will  3  on  the  second,  which  took  place  after  their  de- 

Te  discharged  without  giv-  cease,  Frederick  Buwyer  was  the 

wdict ;  on  the  third,  they  plaintiff. 
Ji  favour  of  the  will.     The 
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1845.  pation  of  persons  not  parties  to  the  cause.  And  it  was  n 
BowvEE  ferred  to  the  Master,  to  take  an  account  of  the  rents  an 
profits  of  the  lands  received  by  the  defendants,  JET.  Heazl 
R.  Tresilian^  T,  Oldham^  T.  Bennetiy  and  John  Beamim 
respectively ;  or  which,  without  their  wilful  default,  Um 
might  respectively  have  received,  from  the  17th  of  Decea 
ber,  1827,  to  the  appointment  of  the  receiver  in  the  cau» 
And  it  was  further  ordered,  that  the  several  parties,  plaii 
tiffs  and  defendants  respectively,  should  abide  their  ow 
costs  of  the  trials  of  the  several  issues,  which  were  directc 
by  the  order  made  in  the  cause  in  which  Rushtan  and  wii 
were  plaintiffs  :  and  that  the  said  defendants  should  be  a 
liberty  to  set  off  the  costs  of  the  ejectment  in  the  pleading! 
mentioned  against  any  costs  thereinafter  directed  to  In 
paid  by  them  to  the  plaintiffs ;  but  without  prejudice  to  theii 
attorney's  lien,  if  any,  thereon  :  and  that  the  said  defeod- 
ants  (naming  those  last  above-named),  should  pay  to  tin 
plaintiffs  the  costs  of  the  trial  of  the  issue,  directed  by  tbfl 
order  made  in  the  cause  wherein  the  present  plaintiffs  were 
plaintiffs,  bearing  date  the  28th  of  January,  1839,  vlieii 
taxed  and  ascertained :  and  that  all  parties  should  abide 
their  own  costs  of  the  case  sent  to  the  Queen's  Bendi* 
And  it  was  declared,  that  the  plaintiffs  were  entitled  to 
their  costs,  in  the  cause  instituted  by  them  as  aforesaid; 
and  that  the  plaintiff,  George  Emery^  as  executor  of 
Frances  Rushton^  was  entitled  to  the  costs  incurred  in  the 
cause  in  which  Rushton  and  wife  were  plaintiffs.  And  it 
was  decreed,  that  the  said  costs  so  thereby  decreed  to  the 
plaintiffs  jointly,  and  to  the  plaintiff,  George  Emeryj  Bsex* 
ecutor,  should  be  paid  by  the  defendants,  H,  HeeuUt  S 
TresiliaHy  J,  Oldham^  T,  Bennett^  and  John  BeamiA 
and  that  J,  R.  Barry  should  have  bis  costs  in  the  ori 
ginal   and   revived   suit   against  the  plaintiffs;   and  tha 
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ik plaiodifa  should  have  them  over  against  the  said  de-        \M5, 
Man(8. 


Theinll  further  set  forth  that  the  Master  made  his  report 
ider  that  decree ;  and  that  on  the  16th  of  June,  1841,  a 
^leree  was  made  on  report  and  merits,  whereby  it  was 
ndned,  that  the  several  above-named  defendants  should 
Wpectively  pay  the  sums  therein  mentioned,  for  mesne 
Btn;  and,  inter  alia^  that  the  defendant,  John  Beamiahf 
Aooid  pay  to  the  plaintiff,  Frederick  Boivyery  as  such 
tMee  as  aforesaid,  the  sum  of  479/.  \8.  5c/.,  being  the 
U  reported  due  by  him,  the  said  John  Beamish,,  as  and 
(^  mesne  rates.  And  it  was  further  ordered,  that  the  de- 
ioklsnts,  H.  Heazle,  R.  Tresitiany  T.  Bennett,  T.  Oldliam, 
ttd  JoA»  Beamishj  should  respectively  pay  to  the  plaintiffs 
tk  costs  incurred  in  the  cause  since  the  pronouncing  of 
tkedecree  of  the  7th  of  May,  1840,  including  the  costs  of 
Ae  hearing,  in  proportion  to  the  sums  payable  by  them 
fopectively  for  mesne  rates  as  aforesaid. 

The  bill  further  stated,  that  after  the  pronouncing  of 
the  last-mentioned  decree,  the  defendant,  John  Beamishy 
<iied;  and  that  administration,  with  bis  will  annexed,  was 
panted  to  Francis  Beamish.  That,  by  the  death  of 
John  Beamishy  the  suit  became  abated ;  and  that  plain- 
tifi  were  entitled  to  have  it  revived  against  Francis 
^ftmishy  as  the  personal  representative  of  John  Beamish, 
W  the  bill  prayed,  that  it  might  be  revived  accord- 
^y;  and  that  Francis  Beamish  might  either  admit  assets 
^J(An  Beamishy  or   that  an  account  of  them   might  be 

To  this  bill  Francis  lieawish  pU-aded,    that    after  the 
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making  of  the  decree  of  May,  1840,  and  before  the  filii 
of  the  present  bill,  John  Beamish  delivered  to  the  ooi 
plainants  all  title-deeds,  tenants'  leases,  and  other  doc 
ments  and  muniments  of  title  relating  to  said  lands  ai 
premises  in  the  decree  mentioned,  and  which  were  in  1 
possession,  power  or  procurement :  and  that,  in  pursuant 
of  the  decree,  and  in  the  life^time  of  John  Beamish^  an  i 
junction  issued;  and  that,  by  virtue  thereof,  the  plaintii 
were  put  into  possession  according  to  the  directions  in  tl 
decree  :  and  that  John  Beamish^  in  his  life-time,  after  t 
making  of  the  decree  of  June,  1841,  and  before  the  filii 
of  the  present  bill,  viz.,  on  the  30th  July,  1841,  duly  pa 
and  satisfied  unto  the  plaintiff,  Frederick  Bowyer^  the  sa 
sum  of  479/.  U.  5cf.,  by  the  said  decree  ordered  to  be  pii 
by  him  for  mesne  rates,  with  all  interest  due  thereon ;  m 
executed  and  performed  the  said  decree  in  all  things  on  lii 
part  to  be  performed,  save  as  respected  the  costs  thereb] 
ordered  to  be  paid  by  said  John  Beamish.  And  he  avemd 
that  said  sum  of  479/.  \s.  5c/.,  with  the  said  interest  thereoa 
amounting  in  the  whole  to  the  sum  of  479/.  Ms.  6(/.,  wa 
then  taken  and  accepted  by  the  plaintiff,  Frederick  Bowf/ff 
in  full  payment  and  satisfaction  of  the  mesne  rates  decreet 
to  be  paid  by  John  Beamish:  and  that  the  said  costs,  0 
any  of  them,  or  any  part  thereof,  were  not  taxed  or  ascer 
tained  in  the  life-time  of  John  Beamish. 


The  Master  of  the  Rolls  allowed  the  plea(a) ;  an* 
the  plaintiffs  now  appealed  from  his  decision. 


Argumcuf.  ]Mr.  Pi(/ol  and  Mr.  Deasy  for  the  plaintiffs. 

There  are  two  grounds  on  which  the  plaintiffs  are  entitl 

(«)  7  Ir.  Eq.  R.  7. 
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to  maiotain  this  bill :  (1).  That  whenever  a  decree  is  for 
«cher  purposes  than  the  mere  payment  of  costs,  the  plaintiff 
iieotitled  to  revive  for  the  costs,  though  they  have  not 
keo  taxed  in  the  life-time  of  the  party  chargeable  with 
im,  (2).  Upon  the  circumstances  of  this  case  ;  viz. :  that 
tbere  were  matters  to  be  done  by  the  defendant  under  the 
decree,  besides  the  payment  of  costs ;  and  therefore  this  is 
IOC  a  mere  revival  for  costs. 


184/5. 


This  case  is  the  converse  of  Morgan  v.  Scudamore{a)  ; 
kit  the  principles  laid  down  in  that  case  apply  to  the  pre- 
wrt.  This  case  is  directly  within  the  authority  of  Price  v. 
^uupkreyib)^  referred  to  by  Lord  Loughborough  in  Mor^ 
fn  T.  Scudamore.  The  principle  established  by  Price  v. 
Bmphrey  is,  that  whenever,  coupled  with  the  direction  to 
JK]  costs,  there  is  a  decree  for  a  duty  to  be  performed,  the 
fUntiff  may  revive  for  the  costs,  though  the  duty  has  been 
ferbrmed  and  the  costs  have  not  been  taxed  in  the  life-time 
rfthe  party  to  pay  them.  Jupp  v.  Geering(c)  is  not  an 
ittthority  the  other  way;  for  in  that  case  no  duty  was  de- 
weed  to  be  performed.  The  costs  there  in  question  were 
tlie  costs  of  dismissing  the  plaintiif's  bill.  So  it  will  be 
found  that  all  the  cases  in  which  the  right  to  revive  for  costs 
^as  denied,  were  cases  of  bills  dismissed  with  costs.  In 
Morgati  v.  Scudamore  it  was  held  that  there  might  be  a 
ferivor  for  untaxed  costs  after  the  death  of  the  party  to  re- 
^ve  them ;  and  no  distinction  in  principle  can  be  pointed 
OQt  between  the  death  of  the  party  to  receive  and  that  of 
^  party  to  pay.  To  deny  the  right  in  the  latter  case,  he- 
ttU8e  it  may  be  necessary  to  take  an  account  of  the  assets 


W^Ves.  Jun.  313;  3  Ves.  193. 
(6)  3  Yes.  197;  S.  C.  I  Dick.  381. 

U  2 


(r)  .5  Mad.  375. 
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1845.        of  the  deceased,  is  inconsistent  with  the  first  principles 

BovrrsB      justicc.    In  Barry  v.  Stawell{a)y  Sir  M.  O'LoghUn,  Mm 

Bbamish.      ^^  ^'  ^^®  Roils,  was  of  opinion  that  the  principle  to  1 

Ar~i^ent      ^^^^^^^  ^0™  the  cascs,  especially  Morgan  v.  Scudanun 

and  Kemp  v.  MackrelKJi)^  was,  that  there  was  no  distin 

tion  between  an  abatement  before  and  after  taxation ;  ai 

that  in  either  case  there  might  be  a  revivor  for  costs  by  * 

against  the  personal  representative.     The  decision  in  tb 

case  was  affirmed  on  appeal  (c). 

There  are  matters  which  remain  to  be  executed  und 
this  decree,  with  some  of  which  the  defendant  is  connects 
l^he  costs  of  the  ejectment  are  to  be  set  off  against  the  cm 
to  be  paid  by  the  defendants.  That  induces  the  necessi 
of  instituting  inquiries  as  to  the  amount  of  those  costs,  1 
whom  they  have  been  incurred,  and  whether  anything  b 
been  paid  on  foot  of  them,  and  to  whom.  So  also  the  lii 
bility  of  each  defendant  to  the  costs  given  by  the  secon 
decree,  is  to  be  in  proportion  to  the  sum  decreed  to  be  pak 
by  him  for  mesne  rates.  There  must,  therefore,  be  furthei 
proceedings  under  the  decree,  before  the  liability  of  the  de- 
fendants can  be  ascertained. 

The  3  &  4  Vict.  c.  105,  s.  27,  gives  to  decrees  and  orders 
of  a  Court  of  Equity,  whereby  any  sum  of  money  or  costt 
is  ordered  to  be  paid,  the  effect  of  a  judgment  at  law ;  and 
though  the  costs  are  not  ascertained  at  the  time  of  the  de- 
cree, yet  the  decree  gives  a  present  right  to  them,  which 
may  afterwards  be  made  effectual ;  Jones  v.  fViUiams{d). 

(a)  Fl.  &  Kel.  1  ;  S.  C.  3  Ir.  Eq.         (c)  3  Ir.  Eq.  R.  146. 
R.  18.  (rf)  8  M.  &  W.  358. 

(b)  2  Ves.  579 ;  S.  C.  3  Atk.  812. 
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The  SoUciiar-Generaly  Mr.  W.  Brooke,  and  Mr.  Cro-        IB45. 
M,  for  the  defendant. 

The  proposition  contended  for  is  opposed  to  the  long-es- 
tiblighed  rule  of  the  Court.  The  general  rule  is,  that  if  the     ArffHrnent. 
ptrtydie  before  taxation,  there  can  be  no  revivor  in  respect 
of  costs  only  against  his  personal  representative(a).     That 
rak  las  never  been  departed  from. 


Id  Morgan  v.  Scudamore  a  distinction  was  taken  be- 
tween the  death  of  the  party  to  pay  and  the  death  of  the 
pirty  to  receive  ;  but  that  distinction  was  denied  by  Sir 
J»Leaehf  in  Jupp  v.  Geering.  The  decision  in  Barry  v. 
SioMsdl  proceeded  on  the  ground  that  there  was  a  duty 
iaposed  on  the  plaintiffs  by  the  decree  to  pay  the  costs  to 
tk  defendant  who  had  died ;  and  the  Master  of  the  Roils 
ittd,  in  Hutchins  v.  Hutchin8(b),  that  he  had  stretched 
tbe  jurisdiction  as  far  as  he  could  in  Barry  v.  Stawellj  to 
neet  the  justice  of  the  case.  He  recognised  the  authority 
ofJttpp  V.  Geeringy  as  did  also  Lord  Plunket,  in  Betagh  v. 
Cmannon(c). 

The  plea  avers  that  every  thing  decreed  to  be  performed 
l>y  John  Beamish  had  been  done,  save  the  payment  of 
^ costs;  and  the  plaintiffs,  by  setting  down  the  plea  for 
*^uiDent,  have  admitted  that  statement  to  be  true.  The 
•^•offof  the  costs  of  the  ejectment  is  a  matter  for  the  be- 
nefit of  the  defendant :  and  there  is  no  question  of  con tri- 
J^tttion  in  the  case  ;  the  amount  of  the  costs  payable  by  each 
^<sndant  is  a  simple  matter  of  calculation. 


(fl)  Beames  on   Costs,  ed.  1840,      (6)  3  Ir.  Eq.  R.  217. 
p.  131}  and  the  cases  cited  in  the      (,c)  LI.  &  G.  temp.  Plunk.  3o6. 
Bote. 
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The  3  &  4  Vict.c.  105,  though  it  gives  to  decrees  of  tl 
Court  the  efficacy  of  judgments,  does  not  alter  the  rule 
equity. 


Judgment.        The  LoRD  CHANCELLOR  :— 

The  order  complained  of  is  impeached  on  two  distin 
grounds :  First,  that  it  is  against  the  rule  of  the  Court  g 
nerally;  Secondly,  that  the  peculiar  circumstances  of  t 
case  take  it  out  of  the  operation  of  the  general  rule.  Eve 
Judge  of  a  Court  of  Equity,  who  has  been  conipelled 
adjudicate  upon  this  rule,  has  deplored  its  existence ;  bi 
nevertheless,  it  exists,  and  must  be  obeyed :  and  aIthou| 
various  exceptions  to  the  rule  have  been  establbhed,  whi< 
I  shall  always  readily  follow,  yet  I  must  take  care  not  1 
fritter  away  the  rule  altogether. 

As  to  the  rule  itself,  it  is  said  that  there  is  a  distinctioi 
established  by  the  cases,  between  the  death  of  the  part] 
who  was  to  receive,  and  the  death  of  the  party  who  was  U 
pay  the  costs.  I,  however,  am  clearly  of  opinion,  that  then 
is  no  such  distinction  ;  and  that  Morgan  v.  Scudamare{a 
cannot  be  sustained  upon  that  ground ;  nor  do  I  coniiil^ 
that  to  be  the  distinction  upon  which  Lord  Rosslyn  decide 
that  case.  Lord  Hardwiche^  in  miite  v.  Hayw(trd{b),  eJ 
pressly  lays  it  down,  that  the  rule  applies  equally  to  tfa 
case  of  the  plaintiff  or  defendant  dying  ;  and  in  anothc 
case,  Kemp  v,  Mackerll(c)^  he  states  that  the  death  of  tl 
party  to  receive  docs  not  alter  the  rule.     The  first  caa 


(«;2  Vcs.  Jun.  313;  .3  Ves.  195. 
(6)  2  Ves.  461. 


(c)  2  Ves.  580;  S.  C.  3Atk.8 
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WUte  F.  Haywardy  was  wholly  taken  out  of  the  rule ;  for 
ikoe  the  costs  had  been  taxed,  and  the  party  was  in  con- 
tempt for  not  paying  them ;  and  the  only  question  was, 
wktiier  the  Court  would  discharge  him  unless  the  other 
jMitj  revived  the  suit.    It  is  only  necessary  to  refer  to  that 
cue  to  show  that  Lord  Hardwicke  did  not  intend  to  break 
is  upon  the  rule.    The  other  case,  Kemp  v.  Mackrell^  was 
I  decision  upon  an  exception  to  the  rule.     The  defendant 
wag  to  have  his  costs  out  of  the  fund  ;  he  filed  a  cross  bill, 
vUch  was  dismissed  with  costs ;  and  upon  his  death  it  was 
ionted  that  the  costs  of  the  dismissal  were  not  to  be  paid 
6Qt  of  his  assets :  but  Lord  Hardwicke  said  he  considered 
tke  cross  bill  was  a  defence  ;  and  as  they  came  to  the  Court 
to  have  the  costs  of  the  original  bill  paid  out  of  the  fund, 

1~    there  ought  to  be  a  set-oiF  as  to  the  costs  of  the  cross  bill. 
No&ult  can  be  found  with  that  decision.     Down  to  that 
period,  therefore,  the  exceptions  are  fully  admitted,  and  I 
do  oot  observe  that  there  was  any  impeachment  of  this  rule. 
Then  came  the  case  of  Morgan  v.  Scudamore,  in  which  the 
hill  was  filed  to  set  aside  certain  deeds  for  fraud,  and  there 
vas  a  decree  for  the  plaintiflf,  with  costs.     The  deeds  had 
oot  been  delivered  up  to  be  cancelled  ;  but  the  costs  had 
l^n  ascertained,  though  the  Master's  certificate  had  not 
heen  granted,  and  then  the  party  who  had  to  receive  the 
costs  died  ;  and  Lord  Rosslyn  in  that  case,  which  was  before 
f      him  upon  two  occasions,  upon  demurrer  and  at  the  hearing, 
decided  that  the  costs  were  not  lost.    In  effect  he  held  that 
*  bill  of  revivor  might  be  filed  for  them ;  and  he  placed 
•ome  reliance  upon  the  fact,  that  the  costs  had  been  taxed  ; 
*^**t  he  decided  the  case  upon  the  ground  that  tho  deeds 
^«re  set  aside  for  fraud.     He  referred  to  a  case,   Price  v. 
Humphrey,  before  Lord  Camden^  in  which  the  bill  was  to 
'^^^ aside  deeds  for  fraud;   which  was  decreed  with  coats. 


JutltftntnU 
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The  plaintiff  died  before  the  costs  were  taxed.  A  bill  of  r 
vivor  having  been  filed  for  the  costs  alone,  a  demurrer  wi 
put  in ;  which  was  overruled  by  the  Chancellor,  on  ti 
ground  that  the  deeds  had  been  set  aside  for  fraud :  ai 
Lord  Eldon  followed  that  authority,  saying,  that  it  was 
duty  which  ought  to  be  discharged  by  the  defendant  Fra 
these  decisions  I  collect  that  where  deeds  are  set  aside  £ 
fraud,  with  costs,  the  costs  form  a  part  of  the  actual  reli 
granted  ;  that  the  decree  is  wholly  for  relief;  not,  in  a  sens 
partly  for  costs,  or  separable  into  matter  of  relief  and 
costs.  Whether  that  is  a  proper  distinction  1  am  not  no 
to  consider ;  but  that,  I  conceive,  is  the  ground  upon  whu 
Morgan  v.  Scudamore  was  decided.  In  Jupp  v.  Geering{a] 
Sir  John  Leach  considered  Morgan  v.  Scudamore  not  ti 
be  an  authority  against  the  general  rule ;  nor  was  it.  Thi 
case  before  him  was  the  naked  case  of  a  bill  being  dismiswc 
with  costs.  The  marginal  note  in  that  case  is  erroneous ;  foi 
it  was  the  defendant  who  died,  not  the  plaintiff;  and  it  wii 
held  that  there  could  not  be  a  revival  for  costs  in  that  caift 
I  think  that  decision  is  right.  In  Averall  v.  Wadeib)^  be- 
fore Sir  William  M^Mahon^  the  bill  had  been  dismiflsed 
against  one  of  the  defendants,  with  costs  ;  he  died  before  thfl 
costs  were  taxed,  and  the  Master  of  the  Rolls  held  tbat 
there  could  be  no  revivor.  It  is  reported  that  be  subie- 
quently  said  that  there  was  a  failure  of  justice  in  that  case 


In  Betaghv,  Concannon(c),  Lord  Plunket  agreed  will 
Sir  John  Leach  in  Jupp  v.  Geering^  and  dissented  froc 
Lord  Bosshjns  opinion  in  Morgan  v.  Scndamorcj  in  s 
many  words ;  and  he  decided  the  case  upon  a  distinctio 


(a)  5  Mad.  37.^. 
(6)  1  Mol.  571,  n. 


(c)  LI.  &  G.  temp.  Plunk.  35 
359. 
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fitb  wfcicb  I  do  not  find  fault ;  for  the  costs  were  directed 
to  be  paid  by  the  receiver,  and  it  would  be  difficult  to  say 
fkt  the  case  was  not  within  the  principle  of  the  exception, 
wkre  tbe  costs  are  ordered  to  be  paid  out  of  a  fund :  for  the 
meirer  represents  tbe  estate.  It  was  a  direction  to  pay  the 
f  CBKs  out  of  the  fund  coming  to  the  hands  of  the  receiver. 
If  tie  decision  in  that  case  is  not  to  be  supported  upon 
Ikitgfround)  Lord  Plunket's  confirmation  of  the  rule,  as  laid 
Arts  by  Sir  John  Leach^  would  impeach  his  own  decision 
■  Betagh  v.  Cancannon,    Then  came  the  case  of  Barry  v. 
&8ve//(a)»  which  has  been  much  relied  on  :  and  no  doubt, 
iitkatcase  both  the  Master  of  the  Rolls  and  the  Lord 
Cbaoeellor  found  fisiult  with  the  decision  of  Averall  v.  fVade^ 
vindi  was  only  distinguishable  from  Jupp  v.  Geering  in 
tkt  it  was  the  case  of  a  sole  defendant ;  whereas  Averall  v. 
Wade  was  the  case  of  the  bill  being  dismissed  against  one 
tf  leveral  defendants.     Is  that  a  solid  distinction  ?     When 
lUl  is  dismissed  as  against  one  of  several  defendants,  with 
nits,  the  cause  is  out  of  Court  as  to  him.     The  defendant 
vko  has  had  the  bill  so  dismissed  against  him  has  no  longer 
toy  relation  to  the  other  parties.     I  cannot,  therefore,  see 
the  distinction  between  that  case  and  the  case  before  Sir 
Jokn  Leach  ;  I  cannot  distinguish  the  cases  of  the  bill  be- 
ing dismissed  as  against  a  sole  defendant,  and  of  its  being 
<lttinis8ed  as  against  one  of  several  defendants.     If,  there- 
fere,  Averall  v.   Wade  be  not   rightly   decided,  Jupp  v. 
Gtering  must  be  wrong  ;  but  the  same  Judge  who  denied 
4e  one,  admitted  the  other.    1  have  a  great  respect  for  the 
Ittffned  Judge  who  decided  Barry  v.  Stawell ;  but  I  think 
AmMy,  Wade  was  rightly  decided,  and  that  it  is  not  dis- 
tinguishable from  Jupp  V.  Geering,    In  Barry  v.  Stawell^ 
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(tt)  Fl.  &  K.  1  ;  affirmed  3  Ir.  Eq.  R.  146. 
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the  bin  was  dismissed  against  one  defendant  with  cos 
and  the  plaintiff  was  not  to  have  those  costs  over  against  t 
fund.  That  raised  the  naked  question  ;  for,  as  the  plaint 
was  not  to  have  those  costs  over  against  the  fund,  it 
plain  that  the  defendant  had  no  relation  to  the  cmuse,  a 
that  he  had  been  improperly  brought  before  the  Cou 
Entertaining  these  opinions,  1  cannot  maintain  the  decisi 
in  Barry  v.  Stawelly  or  bring  it  within  any  of  the  esta 
lished  exceptions  to  the  rule ;  particularly  as  Morgtm 
Scudamore  can  only  be  maintained  on  the  ground  that  pa 
ment  of  the  costs  was  a  duty  remaining  to  be  performe 
that  isy  that  the  decree  having  been  made  on  the  ground 
fraud,  the  costs  were  part  of  the  substantive  relief.  Unic 
Barry  v.  Stawell  can  be  maintained  on  the  distinctic 
taken  by  the  Master  of  the  Rolls,  that  the  suit  was  m 
determined,  but  was  prosecuted  by  the  plaintiff,  agaim 
whom  the  costs  were  awarded,  for  the  purpose  of  obtainioj 
the  relief  given  to  him  by  the  same  decree,  I  think  it  m 
not  be  maintained  at  all ;  and  my  own  impression  is,  that! 
is  contrary  to  the  authorities :  and  on  a  subsequent  ocea 
sion,  the  Master  of  the  Rolls,  in  Hutchins  v.  Hutchifu{a] 
said  that  in  Barry  v.  Stawell  he  had  stretched  the  law  t 
the  utmost.  I  am,  now,  however,  to  consider  what  tb 
rule  really  is ;  and  I  am  clearly  of  opinion  that  the  rule,  t 
it  at  present  stands,  bars  the  right  to  revive  for  costs  in  thi 
case,  unless  it  can  be  distinguished  upon  its  peculiar  ci 
cumstances. 


This  brings  me  to  the  consideration  of  the  second  poir 
viz.,  that  the  defendant  was  directed  by  the  decree  to  p< 
form  certain  acts.     Now  the  plea  avers  that  he  has  p< 


(a)  3  Ir.  Eq.  R.  217. 
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fmned  ail  those  acts,  except  the  payment  of  costs  ;  and  as 
me  bas  not  been  taken  upon  the  plea,  1  must  assume  that 
AoK  acts  hare  been  performed.     But  then  it  is  said  that 
tkre  is  a  direction  in  the  decree,  that,  as  against  the  costs 
decreed  to  be  paid  by  the  defendants,  they  are  to  be  at 
Eboty  to  set  off  certain  other  costs  incurred  in  an  eject- 
mi*    Can  that  vary  the  case?     That  is  only  a  benefit 
given  to  the  defendants,  as  against  the  obligation  imposed 
on  them  by  the  decree ;  it  is  not  an  independent  right  given 
to  the  plaintiffs.     The  defendants  cannot  get  those  costs 
tidioat  paying  costs ;  but,  being  liable  to  costs,  they  may 
nGeve  themselves  of  that  liability  to  a  certain  extent.    But 
iftbat  liability  has  ceased,  they  have  no  right  to  resort  to 
tk  set-off.     It  is  a  benefit  which  they  lose  ;  not  a  right 
vhich  they  are  to  establish.     It  is  said  that  the  costs  are 
given  by  the  decree  on  further  directions,  in  such  a  way  as 
inrolves  a  question  of  contribution  amongst  the  defendants. 
But  that  is  not  so.     It  was  decreed  that  the  costs  of  the 
•nit,  up  to  the  decree  of  1840,  were  to  be  paid  by  the  de- 
fendants generally,  and  that  the  subsequent  costs  should 
be  paid  by  them  in  certain  proportions.     That  does  not  in- 
volve, properly  speaking,   a  question  of  contribution.     It 
w  not  that  they  are  to  contribute  in  common  to  the  pay- 
nient  of  the  costs,  but  rather  a  division  of  their  liabilities, 
^ere  is  a  direction  defining  what  each  is  to  pay,  and  no- 
^g  more.     Each  is  to  pay  in  proportion  to  the  sum  to 
vhich  he  is  liable  for  mesne  rates :  but  there  is  no  direction 
^1  if  any  one  of  the  defendants  pays  more  than  his  share, 
the  others  shall  contribute.     The  first  decree  is  general, 
Aatthe  costs  shall  be  paid  by  all  the  defendants  ;  the  second 
^^cree  is,  that  the  subsequent  costs  shall  be  paid  rateably, 
^"  certain  proportions.     The  payment  of  the  costs  is  not 
ffliied  up  with  any  duty  to  be  performed.  There  are,  there- 


1845. 
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fore,  no  special  circumstances  in  the  case;  and,  com 
quently,  the  general  rule  must  prevail.  The  late  Statt 
does  not  alter  the  case.  If  the  plaintiffs  hare  any  right  i 
der  that  Statute,  let  them  proceed  under  it.  The  existei 
of  such  a  right  would  rather  be  an  argument  agunst  thi 
now.  If  it  exist,  it  does  not  alter  the  rule  of  this  Cou 
I  must,  therefore,  affirm  the  decision  of  the  Master  of  I 
Rolls,  but  without  costs.     The  deposit  is  to  be  returned 


HOGAN  V.  M'NAMARA. 

February  11. 

A  pwrty  unne.  XJPON  the  hearing  of  this  cause,  counsel  for  the  plainti 
cenArily  mft- 

ing  notices  in  proceeded  to  read  some  notices  which  passed  betweeo  tli 

a  oauM,  •hail 

pay  tiie  cosu  plaintiff  and  defendant,  with  a  view  to  affect  the  questio 

occasioned  .   ,                   ^  , 

tiiereby,  of  the  costs  ot  the  cause. 


The  Lord  Chancellor  expressed  his  disapprobation  o 
the  practice  of  serving  notices  ;  and  said  that,  except  ii 
cases  where  it  was  absolutely  necessary  to  do  so,  he  wool 
visit  the  party  serving  them,  with  all  the  costs  occasione 
thereby  to  any  of  the  parties. 

Mr.  W.  Brooke^  for  the  plaintiff,  mentioned  a  case  k 
fore  Sir  Anthony  Hart^  in  which  he  referred  it  to  the  Mai 
ter  to  inquire  whether  any  offers  of  compromise  had  bee 
made  by  the  defendant ;  and  made  the  costs  of  the  su 
depend  on  the  result  of  that  inquiry(a). 

Mr.  Fitzgerald^  for  the  plaintiff,  said,  that  Lord  Plunk 


(a)  See  Armstrong  v.  Blake,  I  Mol.  178. 
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M'Namaba. 


winch  paned  between  the  parties,  and  that  in  consequence       hooam 
t  practice  had  sprung  up  of  serving  notices  :  and  added 
tbu,  io  the  present  case,  the  defendants  had  not  been  put 
to  uy  expense  by  the  notices  which  had  been  served. 

The  Lord  CHANCBLLORsaid  that  he  never  would  attend 
tosQch  notices;  and  ordered  that  the  plaintiff  should  abide 
hit  own  costs  of  the  notices  which  had  been  served. 

The  bill  was  afterwards  dismissed,  with  costs. 


FRENCH,  Petitioner. 

FAruaty  12. 

IHE  petition  in  this  matter  was  presented  by  the  represen-  The  Court  will 
tati?e  of  a  lessee  for  lives  renewable  for  ever,  alleging  that  order  oo  a  pe- 
tke  persons  bound  to  renew  were  resident  out  of  the  juris-  eVun(£"rAct 
<liction  of  the  Court,  and  praying  for  a  reference  to  inquire  unie^  it*tl*°*' 
whether  that  was  the  fact ;  and  if  so,  that  the  Master  should  ent»ti«din  the 

matter  of  the 

^certain  the  amount  due  for  rent  and  renewal  fines ;  and  Proper  Act. 
^at,  upon  payment  of  the  same,  such  person  as  might  be 
appointed  by  the  Court,  should  accept  a  surrender  of  the 
old  lease,  and  execute  a  new  lease  to  the  petitioner. 

The  petition  was  entitled  in  the  matter  of  the  Act  of  the 
^  Will,  IV.  c.  47.  By  the  twenty-second  section  of  that 
Statute,  the  1 1  Anne,  c.  3,  was  re-enacted  as  to  lands  in 
Ireland;  but  the  11  Anne,  c.  3,  and  the  1  Will.  IV.  c.47, 
«•  22,  were  repealed  by  the  5  &  6  Will.  I V.  c.  17(a)  ;  and 

(a)  Vide  Prieaux  v.  M'Keaay,  5  Law  Rec.  N.  S.  167. 
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Ihe  Act  under  which  the  Court  had  jurisdiction  to  make  an 
order  on  the  petition  was  the  I  &  2  Vict.  c.  62. 


judgmtHt,      The  Lord  Chancellor  : — 

The  petition  is  not  entitled  in  the  matter  of  the  Act  un- 
der which  I  have  jurisdiction.  I  am  aware  that  the  Court 
of  Exchequer  has  held,  that  a  mistake  in  the  title  of  the 
Act  is  not  material(a)  ;  but  I  shall  not  follow  that  decision. 
I  shall  expect  every  petition  to  refer  to  the  proper  Act  of 
Parliament.  The  practice  is  getting  into  a  very  loose 
state ;  the  wrong  Act  of  Parliament  is  constantly  referred 
to,  which  occasions  much  loss  of  time.  In  the  present  case, 
I  will  give  leave  to  amend  the  petition,  and  when  amended, 
I  will  make  an  order  on  it(6). 


(a)  Hunter  v.  Edmonds,  6  Ir. 
£q.  R.  123. 


(6)  Vide  In  re  Law,  4  Beav.  509. 


In  re  COSTELLG'S,  Minors. 
£a;parf6  DILLON. 

Feb.  13,  U. 

^J,^"tt'       Mr.  MONAHAN,   for  Dr.  Dillon,    a  third     peraon, 
exercise  of  a      moved,  by  way  of  appeal  from  the  order  of  the  Master  of 

sound  discre-  ./         ^  r  r  •*• 

tion,  refuse  to    the  Rolls,  that  the  letting  of  the  house  and  lands  bad  in  this 

declare  the 

highest  bidder    matter,  under  an  order  to  let  same  for  seven  years  pendinir 

to  be  teoaot  of  ,  -^  r-  o 

lands  set  up  to   the  minority,  be  set  aside;  and  that  Dr.  Dillon  be  declared 

be  let  under        ^i.  ^^i  r«*»^« 

the  Court:  but  the  tenant,  at  the  rent  of  175/.  per  annum. 

where  the 
Master  did  not 

declare  the  highest  bidder  to  be  the  tenant,  the  Court,  upon  the  application  of  the  bidder,  re- 
viewed the  circumstances  of  the  case,  and  deokured  him  to  be  tenant  at  the  rent  offered  bj  him. 
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The  boase  and  lands  were  set  up  to  be  let  subject  to        lg45. 
tereral  conditions ;  one  of  which  was,  that  the  lands,  which   ^ * ' 

In  re 

contained  about  180  acres,  should  be  occupied  as  a  grazing    Costeu^'s. 
farm ;  and  that  no  more  than  twenty  acres  should  at  any      statement, 
one  time  be  broken  up  for  tillage  for  the  use  of  the  tenant. 
A  sum  of  160/.  had  lately  been  expended  in  repairing  the 
dwelling-house.    At  the  letting,  Mr.  O'  Grady,  who  resided 
aboat  ten  miles  from  the  lands,  bid  140/. ;  a  person  who  was 
objectionable  as  a  tenant  bid  170/.  ;  and  Dr.  Dillon  bid 
175/.     The  receiver  objected  to  Dr.  Dillon  as  a  tenant  for 
the  reasons  mentioned  in  the  judgment  of  the  Lord  Chan- 
eellor ;  and  the  Master  having  been  informed  by  the  re- 
ceiver that  the  value  of  the  lands  was  160/.  per  annum,  and 
Mr.  O'  Grady  having  consented  to  pay  that  rent,  the  Mas- 
ter yielded  to  the  objection  of  the  receiver,  and  declared 
Mr.  O'  Grady  tenant,  at  the  rent  of  160/. 

It  was  stated  that  the  Master  of  the  Rolls  made  no  rule 
on  Dr.  Dillon's  application,  on  the  ground  that  he  had  no 
locus  standi  in  Court,  as  there  was  no  contract  with  any 
person  until  his  bidding  was  accepted. 

Mr.  Monahan  and  Mr.  Dillon^  for  Dr.  Dillon^  said,  that 
where  lands  were  set  up  to  be  let  in  the  office,  there  was  an 
implied  undertaking  by  the  Court  to  accept  the  highest 
bond  fide  bidder,  unless  a  valid  objection  should  be  made  to 
faioi. 

Mr.  Moore  and  Mr.  Baker  for  Mr.  0'  Grady, 

Mr.  Millar  for  the  receiver. 
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Jutfyment, 


The  Lord  Chancellor  : — 

This  is  a  distressing  case,  for  some  person  must  suj 
This  property  consists  of  a  house  and  180  acres  of  pasi 
land,  in  rather  an  indifferent  condition  ;  and  one  of  the  c 
ditions  of  the  letting  was,  that  not  more  than  twenty  tu 
should  be  broken  up  in  tillage  for  the  use  of  the  house, 
other  respects  the  letting  was  an  ordinary  one ;  and, 
course,  unless  a  proper  objection  to  him  should  be  sustain 
the  highest  bidder  was  to  be  the  tenant. 

In  considering  this  case,  I  must  keep  in  mind  t 
things : — the  interest  of  the  minors ;  and  the  effect  of  i 
decision  upon  the  general  interests  of  the  suitors  oft 
Court.  Nothing  could  be  more  injurious  than  that  t 
rule,  that  the  highest  bidder  should  be  the  purchaser,  exec 
there  were  some  proper  objection  to  him,  should  not 
acted  upon.  I  agree  that  in  cases  of  this  nature  it  wou 
be  very  unwise,  without  an  absolute  necessity,  to  interfc 
with  the  discretion  of  the  Master ;  and  further,  that  t 
Master  is  not  called  upon,  especially  in  the  case  of  a  letdo 
to  select  the  highest  bidder ;  and  this  case  is  an  example 
the  propriety  of  that  rule,  for  it  appears  that  here  there  n 
a  person,  who  was  objectionable  as  a  tenant,  and  who  woi 
have  bid  to  any  amount,  in  order  to  obtain  possession 
this  property  :  therefore  it  is  right  that  the  Master  sho 
have  a  discretion  in  the  matter ;  but  it  must  be  a  soi 
discretion,  regulated  by  the  general  rule  of  the  Coi 
that,  unless  there  be  a  sufficient  objection  to  him, 
highest  bidder  is  to  be  the  tenant. 

The  biddings  here  assume  a  singular  character  : 
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^    oljecdomible  person  above  alluded  to  bid  170/, ;  Dr.  Di7-        1845. 
k  Ud  175/.,  and  Mr.  O' Grady  bid  only  140/.     It  was,         in  re 

ttoelbre,  of  course  to  declare  Dr.  Dillon  the  tenant,  unless         

fcre  were  some  such  ground  as  insolvency,  or  some  other  "^^w*'*  • 
}  i^oalification,  to  be  objected  to  him  :  or  unless  the  nature 
rftbe  property  were  such  that  he,  a  member  of  the  medical 
pnMon,  would  be  an  improper  tenant  for  it.  If  such 
icrethe  case,  the  public  ought  to  have  been  informed  that 
I  tenant  of  a  particular  description  would  be  required  ;  but 
■  bet  it  does  not  appear  that  there  is  any  thing  in  the 
Mtore  of  the  property  which  would  render  Dr.  Dillon  an 
iapfoper  tenant  for  it. 

Mow,  the  first  thing  to  be  observed  is,  that  the  condition 

tttothe  mode  of  farming  the  lands  shows  that  the  lands 

^cre  to  be  let  to  a  person  who  was  to  reside  in  the  house  : 

iir  it  provided  that  no  more  than  twenty  acres  should  be 

koken  up  for  the  use  of  the  house,  that  is,  for  the  benefit  of 

^  family  residing  in  the  house.     It  appears  that  Mr. 

(f  Grady  resides  ten  miles  distant,  and  has  no  intention  of 

^ding  at  the  house ;  but,  on  the  other  hand,  Dr.  Dillon 

I    states  his  willingness  to  reside  in  the  house.     I  think  that 

Vis  a  condition  intended  to  be  imposed  upon  the  tenant.  The 

Court  would  not  have  repaired  the  house  at  so  considerable 

ao  expense,  if  it  were  aware  that  it  was  to  be  let  to  a  person 

who  would  not  reside  in  it.     I  therefore  think  that  the  cir- 

raiDStance  whether  the  bidder  would  reside  in  the  house 

►r  noty  was  a  material  ingredient  in  the  selection  of  the 

enant. 

But  the  more  material  question  is,  what  was  the  real 
round  on  account  of  which  Dr.  Dillon  was  rejected.  It 
>pears  that  Mr.  Daniel,  the  former  receiver,  having  taken 
voi^.  II*  i> 
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a  lease  of  this  farm  in  the  name  of  a  trustee,  was  remoi 
from  his  office,  and  the  letting  to  his  trustee  was  set  mi 
and  it  was  suspected  that  Daniel  would  again  attempt 
obtain  possession  of  the  property.  This  was  proper 
guarded  against ;  and  accordingly  Mr.  O*  Grady  was  aakx 
whether  he  was  bidding  for  Daniel,  which  he  denied, 
was  not  necessary  to  ask  Mr.  Galtaay  that  question,  for  I 
had  previously  informed  the  receiver  that  he  was  biddii 
for  Dr.  Dillon.  Then,  the  biddings  being  as  I  have  nw 
tioned,  the  receiver  informed  the  Master  that  he  did  not  lil 
Dr.  Dillon  as  a  tenant,  because  a  relative  of  his  had  mat 
an  affidavit  on  behalf  of  the  former  receiver,  when  his  co 
duct  was  under  the  consideration  of  the  Court ;  and  thi 
while  the  matter  was  pending,  Daniel,  the  receiver,  rei 
ded  at  the  house  of  a  sister  of  Dr.  Dillon's,  in  which  hou 
Dr.  Dillon  himself  sometimes  resided.  Is  that  a  groiu 
upon  which  any  person  ought  to  act  ?  Is  a  g^ntlema 
whose  character,  solvency  and  competency  to  manage  t 
estate  is  not  disputed,  and  who  has  bid  35/.  more  than  an 
ther,  to  be  rejected,  merely  because  a  relative  of  his  hi 
taken  a  part  adverse  to  the  minors  in  a  dispute  betwe 
them  and  the  former  receiver  ?  Dr.  Dillon  swears  that 
never  was  connected  with  the  late  receiver ;  I  must,  thei 
fore,  consider  him  a  bond  fide  bidder,  and  deal  with  him 
such.  Then  am  I  at  liberty  to  reject  his  bidding,  whi 
was  the  highest  ?  This  is  not  a  case  in  which  the  com] 
tition  is  between  a  bidding  of  160/.,  the  sum  which  1! 
O' Grady  now  agrees  to  give,  and  175/.;  but  it  is 
tween  a  bidding  of  140/.,  the  sum  actually  offered,  and  11 
The  Court  naturally  feels  a  prejudice  in  favour  of  a  per 
who  bids  35/.  more  than  another  man,  who,  upon  his  c 
admission,  for  so  I  must  take  his  acts,  bids  20/.  under 
value  of  it;  and  nothing  could  be  more  injurious  than  to 
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jbA  the  Ughest  bidder  under  such  circumstances.   I  wholly        1845. 

Aehiffl  the  intention  of  interfering  with  the  sound  discre-         ^^^ 

tin  of  the  Master.    He  is  not  bound  to  accept  the  highest    Costello'b. 

UUer ;  but  ought  to  consider  all  the  circumstances  in  the      Judgment, 

ne  way  as  an  independent  owner  would,  in  letting  his 

m  property.     But  in  this  case  it  appears  to  me  that  Dr. 

Dillon  is  altogether  unexceptionable  as  a  tenant :  he  will 

k  boand  by  covenant  to  perform  his  duty,  and  there  is  the 

Rearer  to  look  after  him  ;  1  cannot,  therefore,  confirm  the 

mler  of  the  Master  of  the  Rolls.     It  was  said  that  by 

gnndng  this  application  a  great  hardship  will  be   done 

to  Mr.  0*  Grady  ;  but  some  person  must  suffer,  and  all  I 

an  do  is  to  recommend  Dr.  Dillon  to  accommodate  Mr. 

V  Grady  as  far  as  in  his  power,  by  giving  him  the  grazing 

rfthe  lands  until  he  can  arrange  his  affairs. 

Dr.  Dillon  assented ;  and  he  was  declared  tenant  at  the 
RBtof  175/.,  he  undertaking  to  reside  in  the  house  on  the 


2  s  2 
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1845.  RICHARDSON  v.  NIXON. 

George  NIXONwrs,  m  the  year  1779, 


Feb,  3,  6,  22. 
By  marriage 

articles  it  was   ^f  ^\^q  lands  of  Lurgfan,  in  the  county  Cavan,  which  he 

coyenantedthat  ^      '  J  ^ 

a  lease  for  liyes  held  Under  a  lease  for  nineteen  years,  with  a  toties  quatiei  ; 

and  a  term  for 

years,  the  pro-   covenant  for  the  renewal  thereof,  from  William  P.  New^  j 
intended  hus-     burgh^  the  immediate  lessee  of  the  Bishop  of  Kilmore ;  and  J 
a  lease  for         was  also  seised  of  several  houses  and  tenements  in  the  town 
foVeyerfand  a  ^^  Bclturbert,  Under  a  lease  for  three  lives :  and  being  about 
terra  for  years,  ^^  ^^  married  to  Elizabeth  Johnston^  the  only  daughter  of  i 

the  property  of  »  ^  o  .  S 

the  intended      j^^^  Johnston^  who  was  entitled  to  the  lands  of  Grane, 

wife  (which 

were  subject  to  held  Under  a  lease  for  lives  renewable  for  ever,  and  to  the 

a  mortgage), 

should  be  con-    lands  of  Derryinch,   held  under  a  lease  for  eighteen  yeani 

▼eyed  to  trus- 
tees ;  and  that 

the  intended  husband  should  haye  power  to  giye,  deyise  and  bequeath  the  said  lands,  or  mA 
of  them  as  he  should  then  haye  in  his  power,  to  and  amongst  the  issue  of  the  marriage,  io  mh  , 
manner  and  form  as  he  should  by  deed  or  will  appoint ;  and  in  defkult  of  appointment,  tfai 
that  the  intended  wife  should  haye  the  like  power. 

The  mortgaged  lands  were  afterwards  sold  under  a  decree  in  a  foreclosure  suit,  for 
than  the  sum  due  under  the  decree.  Subsequently  a  deed  of  conyeyance  and  appointmeitMl  > 
executed,  which  purported  to  conyey  all  the  lands,  as  if  they  were  still  existing  interests,  tot 
trustee,  to  the  use  and  intent  that  E.  (a  daughter  of  the  marriage),  her  heirs  and  saip^ 
should,  during  the  respectiye  terms  for  which  the  lands  were  holden,  haye  and  reodvi  • 
rent-charge  of  36/. ;  and  that  J.  (another  daughter),  her  heirs  and  assigns,  should,  is  ft* 
manner,  haye  and  receiye  a  like  rent-charge  of  36/.,  the  same  to  be  issuing  out  of  and  disigii 
upon  all  and  singular  the  lands  and  premises  thereby  conveyed  ;  and  that  £.  and  J.,  sod  thilf 
respectiye  heirs  and  assigns,  should  have  powers  of  distress  and  entry  for  the  recoyery  tbenot 

The  surplus  purchase-money  was  applied,  without  the  privity  of  the  annuitants,  in  obtiiihi 
a  renewal  of  the  husband's  term  for  years.  The  husband's  freehold  for  lives  determiDedtf 
the  deaths  of  the  cestuis  que  vie  ;  and  afterwards  E.  died  intestate  :  and  her  administnltf 
conveyed  her  annuity  to  B.,  who,  together  with  J.,  filed  a  bill  to  raise  the  amount  of  thdr 
respective  annuities : — 

Held,  I.  That  the  rents  issued  wholly  out  of  the  freehold  ;  with,  neverthelesi,  a  right t* 
distrain  on  the  leasehold  for  years. 

2.  That  the  surplus  of  the  purchase-money  was  impressed  with  the  continuing  charaeUrtf 
real  estate,  as  far  as  it  was  the  produce  of  the  freehold  for  lives ;  and  that  that  chanetif 
could  not  be  subsequently  varied,  a^  against  the  annuitants,  without  their  consent. 

3.  That,  upon  the  decease  of  E.,  intestate,  her  rent-charge  descended  upon  her  heir  at  la^  t    ^ 
and  that  K.  was  not  entitled  to  it. 

4.  That  where  two  persons  join  as  co-plaintiffs  in  respect  of  separate  and  distinct  tHl*** 
neither  of  them  having  any  interest  in  the  title  sought  to  be  enforced  by  the  other,  and  it  ^tT 
pears  that  one  of  them  has  no  title,  the  bill  will  be  dismissed  generally,  without  prsjudioe  ^ 
the  other  co-plaintiff  enforcing  his  title  in  a  separate  suit. 

5.  That  the  bill  was  not  multifarious.  ^^ 
Semble — That  if  a  rent  be  granted  to  A.  and  his  heirs,  to  be  issuing  out  of  a  freehold  ^^ 

lives  and  a  term  for  years,  and  the  freehold  afterwards  determines,  the  rent-charge  does  ^^ 
alter  its  character,  and  become  a  chattel  interest. 
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with  a  ioiies  guoiies  coren&nt  for  renewal  (both  which  lands        1845. 


subject  to  a  mortgage  executed  to  John  Deeryn,  in    Richardson 

the  same  year,  to  secure  the  repayment  of  the  sum  of  1 000/.),       nixon. 

micles  dated  the  24th  of  Augusty  1779,  were  executed,      stau^ent 

vliereby  it  was  agreed,  that  in  consideration  of  the  intended 

■trriage,  and  the  portion  of  Elizabeth  Johnston^  George 

HtzoR  and  Jane  Johnston  should  convey  to  two  trustees 

.  therein  named,  and  their  heirs,  executors,  &c.,  the  before- 

Bentioned  several  lands,  in  trust  and  to  the  use  of  George 

Kiofi,   for   his  life  ;   and  in   case   he   should  die  before 

Vdzabeth  Johnston^   and  that  there  should  be  issue  of 

Ae  marriage,  then  it  was  agreed  that  George  Nixon  should 

kve  power  to  give,  devise,   bequeath,  and  make  over 

lk  said  lands  and  tenements,  or  such  of  them  as  he  should 

tkn  have  in  his  power,  custody  or  possession,  to  and 

iMog  such  issue,  in  such  manner  and  form,  and  at  such 

tiae^  as  he  should  by  deed  or  will  appoint ;  and  for  want  of 

aeh  appointment,  that  then  Elizabeth  Johnston  should 

Iwc  the  same  power  and  authority  to  dispose  of  the  s^d 

buds  and  tenements  to  and  among  such  issue^  and  in  such 

■unerand  form,  as  George  Nixon  was  thereby  empowered 

to  do.  And  it  was  agreed  that  George  Nixon^  or  Elizabeth 

Joinston  (in  case  she  should  survive  him),  should  have 

|»wer  to  charge  the  lands  with  the  sum  of  1 200/.,  to  be  dis- 

poied  of  by  George  Nixon  amongst  such  children  of  the 

ittrriage  as  should  not  receive  or  be  entitled  to  any  part  of 

the  real  and  personal  estate  of  George  Nixon^  under  the 

power  before  vested  in  him  ;  and  for  want  of  such  disposition 

hy  Gtorge  Nixon^  that  then  Elizabeth  Johns ton^  in  case 

AeAould  survive  him,  should  have  the  same  power  ;  the 

*»JH»ition  to  be  made  by  deed  or  will.    And  it  was  also 

■peed,  that  in  case  Elizabeth  Johnston   should  survive 

George  Nixon,  and  that  there  should  be  issue  of  the  mar- 
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1845.  riage  then  living,  she  should  receive  the  annual  sun 
Richardson  ^^^'  ^^^  ^^  ^^^  ^^^^  lands  during  her  life.  And  Gee 
Nixon.  ^ixouy  for  himself,  his  heirs,  executors,  &c.,  covenai 
with  the  trustees,  that  in  order  to  render  the  title  to 
lands  of  Grane  and  Derryinch  more  permanent,  and 
make  the  mortgage  thereof  to  John  Deeryn  more  valid  : 
effectual,  his  heirs  and  assigns  would  from  time  to  time, 
often  as  occasion  should  require,  renew  the  interests  in  tb 
lands  with  the  respective  landlords  thereof;  but  in  case 
should  neglect  to  do  so,  that  then  it  should  be  lawful 
the  trustees  and  their  heirs  to  renew  the  same  respective 

The  marriage  was  afterwards  celebrated ;  and  there  y 
issue  of  it  six  sons  and  three  daughters,  all  of  whom  survi' 
George  Nixon.  Upon  the  29th  of  January,  1794,  thej 
sonal  representative  of  John  Deeryn  filed  his  bill  to  f( 
close  the  mortgage  of  1779;  and  in  February,  179fi 
decree  for  a  sale  of  the  lands  comprised  therein  was  mi 
In  pursuance  of  that  decree  the  lands  were,  in  Novem^ 
1796,  sold  together  to  Patrick  Ewing  for  the  sum 
2000/. ;  and  after  paying  thereout  the  sum  due  on  foe 
the  mortgage  and  decree,  for  principal,  interest  and  c< 
there  remained  in  Court  a  surplus  amounting  to  the  i 
of  702/.  In  March,  1805,  George  Nixon  AieA  intesi 
and  without  having  executed  the  power  of  appointn 
given  to  him  by  the  marriage  articles,  leaving  his  wife 
nine  children  surviving.  By  indenture,  dated  the  lit: 
June,  1805,  made  between  Elizabeth  Nixon^  thereir 
scribed  as  the  widow  and  administratrix  of  George  Ni 
and  also  heiress  at  law  and  administratrix  of  Jane  Johnt 
of  the  first  part ;  Andrew  Nixon^  eldest  son  and  heir  a1 
of  GeorgeNixoUy  of  the  second  part ;  and  Humphrey  Ni 
surviving  trustee  in  the  marriage  articles  of  the  24t 
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{     kvgoitf  1779»  of  the  third  part :  after  reciting  (inter  alia)        1845. 
Ae  power  of  appomtment  thereby  given  to  Elizabeth  Nixon,    Richardson 
iidefiiult  of  appointment  by  George  Nixon;  the  death  of       nixon 
Gtorge  Nixon,  leaving  issue  of  the  marriage,  and  that  he 
M  withoot  exercising  the  power  given  to  him,  and  that  she 
iM  desirous  to  exercise  the  several  powers  and  authorities 
kf  the  articles  to  her  granted,  so  as  to  make  a  final  settle- 
WDtand  distribution  of  the  lands  and  premises,  in  the  man- 
ler  thereinafter  mentioned,  to  and  amongst  her  said  children ; 
Ihabeih  Nixon  and  Andrew  Nixon,  according  to  their  re- 
ipective  interests  therein,  granted  and  released  unto  Hum- 
firey  Nixon,  his  heirs,  executors,  &c.,  ail  the  before-men- 
tkmed  towns,  lands,  and  premises,  to  hold  the  same  accord- 
iif  to  the  nature  and  quality  of  the  interests  therein,  for  the 
veipective  terms  for  lives  and  years  thereof  respectively  yet 
tocome  and  unexpired ;  upon  trust  in  the  first  place,  for  the 
ttveraiuses,  intents  and  purposes  in  the  articles  mentioned, 
iofcras  the  same  could  then  be  performed,  and  especially 
to  the  use,  intent  and  purpose,  that  Elizabeth  Nixon  and 
her  assigns,  during  her  life,  should  receive  thereout  the  said 
jointure  or  annuity  of  80/.  sterling,  payable  in  such  man- 
ner, and  at  such  times,  and  with  such  powers  and  remedies 
fcr  recovery  thereof  as  were  by  the  articles  limited  and  pro- 
ved, and  particularly  with  power  to  distrain  and  enter 
incase  of  nonpayment  of  the  said  annuity  or  jointure  :  and, 
subject  thereto,  to  the  use  and  intent  that  Mary  Anne  Nixon 
(who  was  one  of  the  daughters  of  the  marriage,  and  a  per- 
son of  weak  mind)  should  receive  and  take,  during  her  life, 
w  annuity  or  yearly  rent-charge  of  60/. ;  and  to  the  further 
^  intent  and  purpose  that  Elizabeth  Nixon  the  younger 
(one  other  of  the  daughters  of  the  marriage),  and  her  heirs 
•'Ml  assigns,  "  shall  and  may,  yearly  and  every  year,  during 
'he  respective  terms  for  which  the  said  huuls  are  holdoii,  and 
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1845.  all  further  renewals  thereof,  have  and  receive  an  annoitj 
R1CHABD8OM  y^&rly  rent-charge  of  36/.  sterling;  and  that  the  said  M 
Nixon.  ^i^on  (the  other  of  the  daughters),  her  heirs  and  aaeigi 
shall  and  may,  yearly  and  every  year,  during  the  said 
spective  terms  and  future  renewals  thereof,  have  and  reoe* 
one  annuity  or  yearly  rent-charge  of  36/.  sterling  ;  theai 
several  annuities  or  yearly  rent-charges  to  be  issuing  oat 
and  charged  and  chargeable  upon  all  and  singular  the  lao 
and  premises  aforesaid  :  and  that  the  said  Afory  Anne  8I 
her  assigns,  and  the  said  Elizabeth  and  Jane^  respective); 
and  their  respective  heirs  and  assigns,  shall  and  may  fail 
and  be  entitled  to  such  powers  and  remedies  for  recovery 
the  said  several  rent-charges,  and  all  arrears  thereof,  n 
costs  attending  the  recovery  thereof,  as  are  hereinbefe 
and  in  the  said  articles  granted  and  provided  for  recovery 
said  annuity  or  jointure  of  80/.;  and  the  said  several  aom 
ties  or  rent-charges  to  be  paid  and  payable  at  such  time  ai 
times,  and  in  such  manner,  as  in  said  articles  provided 
and  concerning  the  said  jointure  or  annuity  of  80/."  An 
subject  thereto,  to  convey  and  assign  the  said  lands  and  pi 
mises  to  and  amongst  the  six  sons  of  George  and  Elizabi 
Nixouy  their  heirs,  executors,  &c.,  equally  to  be  divid 
amongst  them  as  tenants  in  common  :  and  Elizabeth  Nil 
directed  that  the  1200/.  should  not  be  raised  ;  and  that  t 
annuities  provided  for  her  daughters,  and  the  shares  of  t 
lands  appointed  to  her  sons  as  aforesaid,  should  be  in  f 
satisfaction  of  such  rights  and  portions  as  he,  she,  or  tli 
could  or  might  be  entitled  to  under  the  articles. 

After  the  execution  of  the  indenture  of  June,  1805,  c 
before  the  decease  of  Elizabeth  Nixon^  hereafter  mention 
the  lease  of  the  lands  of  Bclturbert  expired ;  and  thereof 
the  leasehold  premises  held  under  the  sec  of  Kilmore,  1 
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tbe  midae  of  the  purchase-money  of  the  mortgaged  estates,        1845. 


I  the  only  property  subject  to  the  trusts  of  the  settle-  Richardson 
■entof  1805.  In  tbe  year  1812,  the  interest  of  fVilliam  nixon. 
P.  NenAurghf  the  immediate  lessee  of  the  Bishop  of  Kil-  staumemt, 
mKf  in  the  lands  of  Lurgan,  was  purchased  by  the  trus- 
tee of  the  settlement  of  1805,  for  the  benefit  of  the  persons 
atitled  thereunder ;  and  the  purchase-money,  200/.,  was 
{■id  out  of  the  money  remaining  in  Court  after  payment 
^DuryfCs  mortgage.  Immediately  afterwards,  application 
m  made  to  the  Bishop  of  Kilmore  to  renew  the  lease ; 
vUch,  however,  he  refused  to  do  except  upon  payment  of 
tbeiiuD  of  1553/.  2«.  %d.  as  a  fine,  and  at  an  increased  an- 
Nil  rent,  and  upon  payment  of  an  increased  annual  fine. 
Theie  terms  having  been  complied  with,  the  residue  of  the 
■ODey  in  Court  was  paid  to  the  Bishop  in  part  payment  of 
tkefine,  and  a  mortgage  of  the  lands  was  given  to  secure 
tk  payment  of  the  rest;  and  a  renewal  was  thereupon,  in 
^  year  1814,  granted  by  the  Bishop.  The  money  in 
Coon  was  applied  in  payment  of  the  purchase-money  and 
f^ewal  fine,  without  the  consent  or  knowledge  oi  Elizabeth 
^ixm^  the  younger,  or  Anne  Nixon  ;  and  at  the  time  when 
tile  money  was  applied  in  payment  of  the  renewal  fine, 
Elizabeth  Nixon  was  a/eme  covert^  she  having,  in  the  year 
^814,  married  Adelbert  D'  Oisy.  She  died  in  1826  ;  and  her 
kosband,  having  obtained  administration  to  her,  in  1840 
conveyed  the  annuity  of  36/.,  limited  to  her  by  the  settle- 
»^nt  of  1805,  to  Jonathan  Richardson^  in  consideration  of 
600/. 

The  bill  was  filed  by  Jonathan  Richardson  and  Jane 
^^'»*on,  praying  that  the  annuities  or  yearly  rent-charges, 
®^^/.  and  36/.,  might  be  decreed  to  be  respectively  well 
upon  the  lands  of  Lurgan  ;  and  for  an   account 
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1845.        of  what  was  due  to  the  plaintiffs  respectively  on  foot  then 

Richardson   ^^^  ^^^  payment  by  the  defendants ;  or  in  default  then 

Nixon.       ^^^^  ^^^  lands  of  Lurgan  might  be  sold,  and  that  out  of 

^         ^      produce  of  such  sale,  the  plaintiffs  and  all  persons  entil 

thereto  might  be  paid  the  sums  appearing  to  be  due  to  U: 

respectively  ;  and  for  a  receiver. 

Mr.  Major,  Mr.  Sheila  and  Mr.  Gresson^  for  the  pL 

tiffs. 

Three  questions  are  raised  by  the  answers.  First,  i 
said  that  the  bill  is  multifarious,  for  that  the  plaintiffs 
not  entitled  to  join  in  the  suit.  But  though  the  annuities 
separate  and  distinct,  they  are  created  by  the  same  inst 
ment;  and  the  plaintiffs  have  a  common  interest  in 
questions  raised,  and  are  therefore  entitled  to  join  in 
suit.  If  two  suits  had  been  instituted,  the  same  pers 
must  have  been  made  parties  to  both  suits,  and  the  q( 
tions  in  each  would  have  been  the  same.  Monserra 
Ch€yne{a)  ;  Campbell  v.  Mackay{b).  Ward  v.  The  D 
of  Northumberland{c)  was  rather  a  case  of  misjoinde 
the  subject  matter  of  the  suit,  than  of  multifariousi 
Secondly,  the  defendants  insist  that  the  plaintiffs  are  be 
to  contribute  to  the  payment  of  the  renewal  fines  to 
Bishop  of  Kilmore ;  the  renewal  having  been  made  foi 
benefit  of  all  persons  claiming  under  the  articles  of  1 
and  the  settlement  of  1805.  For  this,  Winslow  v.  Tiyhi 
and  Stubbs  v.  Roth(e)y  will  be  cited.  These  were  cases  ol 
nuities  bequeathed  by  will;  but  in  Moody  v.  Matthews 
and  Maxwell  v.  Ashe^g),   where  the  annuity  was   ere 

(a)  Hayes,  69.  (/?)  2  B.  &  Beat.  548. 

{P)  I  M.  &  C.  603.  (/)  7  Vcs.  174. 

(c)  2  Anst.  69.  {g)  \  R.  C.  C.  444,  n. 
{d)  '2  B.  &  Beat.  195. 
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bj  deed,  it  was  held  that  the  annuitant  was  not  bound  to 
eootribate.  Thirdly,  the  defendants  say,  that  the  annui* 
lints  ought  to  abate,  because  the  lease  of  the  houses  at  Bel- 
torbert  has  expired.  That  proposition  cannot  be  sustained. 
A  fourth  question  is  raised  at  the  bar.  It  is  alleged  that  the 
plaintiff',  Richardson,  has  not  shown  a  title  to  the  annuity 
granted  to  Elizabeth  Nixon.  That  annuity  is  a  chattel  in- 
terest. Though  granted  to  Elizabeth  Nixon  and  her  heirs, 
it  issues  out  of  a  chattel  lease ;  and  on  the  decease  of  Eliza- 
ktt  it  vested  in  her  personal  representative,  who  conveyed 
it  to  IttcAarc&on. 


Mr.  Christian  and  Mr.  Ball  for  Andrew  Nixon, 

Thereis  a  misjoinder  of  plaintiffs.  The  annuities,  though 
granted  by  the  one  deed,  are  separate  and  distinct,  and  it 
might  be  necessary  to  make  separate  defences  to  the  claims 
on  foot  of  them.     Each  plaintiff  has  a  distinct  right  of  suit, 
and  they  cannot,  therefore,  join  as  co-plaintiffs  ;  Hudson  v. 
Maddison{d) ;  Jones  v.  Garcia  del  Rw{b),     This  objec- 
tion, if  raised  by  the  answer,  as  it  is  here,  may  be  taken  by 
the  defendant  at  the  hearing ;  and  even  though  not  raised 
by  the  answer,  yet  the  Court  itself  will  take  it,  if  it  thinks 
fit  to  do  so,  with  a  view  to  the  order  and  regularity  of 
its  proceedings  ;  Greenwood  v.  Churchill{c)  ;  Anderson  v. 
Walli8{d), 


[The  Lord  Chancellor. — By  the  same  deed,  and  by 
the  same  words  of  limitation,  a  perpetual  annuity  is  granted 
to  one  of  the  daughters,  and  another  perpetual  annuity  to 


(«)  It>  Sim.  416. 
(Ji)  Turn.  &  R.  297. 
(c)  I  M.  &  K.  ojO. 


{d)  4  V.  &  C.  .33H  ;  iinirmed  on 
appeal,  I  Thil.  202. 
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another  of  the  daughters ;  and  the  annuities  are  charged 
Richardson  ^^^  ®*^™®  manner  upon  the  same  property.  They  file  a  h 
to  establish  their  rights  to  the  annuities,  which  involve  tl 
same  points  of  law.  Each  is  a  necessary  party  to  the  b 
of  the  other  ;  for  the  questions  raised  are  as  to  the  liabili 
of  the  annuitants  to  contribution  and  to  abate  :  I  therefo 
think  that  they  may  join  as  co-plaintiffs  in  the  suit]. 


Nixon. 
ArgumtnU 


The  next  question  is,  whether  Richardson  has  shoi 
title  in  himself  to  the  annuity  granted  to  Elizabeth  Niim 
He  claims  it  as  a  chattel  interest,  and  derives  title  U^ 
through  the  administrator  of  Elizabeth  Nixon  ;  but  the  a 
fendant  submits  that  it  is  a  freehold  interest,  and  that» 
the  decease  of  Elizabeth^  it  descended  on  her  heir  at  Is 
By  the  deed  of  1805,  an  annuity  or  rent-charge  was  gram 
out  of  the  settled  lands  to  the  grantee  and  her  heirs.  So 
of  the  lands  were  held  for  lives,  and  others  for  terms 
years;  and  the  grant  was  by  way  of  conveyance  to  uses, 
such  a  case  the  rule  of  law  is,  that  the  rent  issues  who 
out  of  the  freehold  lands,  and  the  term  for  years  is  on 
charged  with  a  distress  ;  Butt's  case(a).  Co.  Litt.  MTi 
The  rent,  therefore,  was  a  freehold  rent  when  it  was  create 
and  its  character  was  not  altered  by  the  subsequent  det^ 
mination  of  the  freehold  estate  out  of  which  it  issued.  - 
Butt's  casey  pp.  103,  104,  this  case  is  put :  One  granp 
a  rent  out  of  the  manor  of  D.,  and  further  grants  that 
the  rent  be  behind,  the  grantee  shall  distrain  for  the  sam 
rent  in  the  manor  of  S.;  "  and  the  opinion  of  Finchdet 
in  41  Edw.  III.  c.  15,  was  affirmed  for  good  law,  tha 
if  the  manor  of  D.,  out  of  which  the  rent  is  granted,  I 
recovered  by  eigne  title,  all  the  rent  is  extinct  :"  whi< 


(a)  7  Rep.  10 1. 
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liiows  that,  upon  the  determination  of  freehold  estate  out  of        1845. 
vliicli  it  issues,  the  rent  does  not  issue  out  of  the  chattel ;    Richardson 
fcot  it  becomes  either  a  rent-seek  descendible  to  the  heir  of       nixon. 
^jfraDtee,  with  a  power  of  distress  on  the  chattel  term, 
<>r  it  becomes  a  mere  annuity  descendible  to  the  heirs  of  the 
gf^tee;  that  is,  a  personal  inheritance.     A  rent  may  be  a 
'i&nt-eharge  at  one  time  and  a  rent-seek  at  another ;  as  in  the 
case  put  in  Butfs  casCy  p.  104,  of  a  rent-charge  for  the  life 
^  tie  grantee,  and  a  rent-seek  afterwards.    Again,  a  grant 
of  an  annuity  to  a  man  and  his  heirs,  though  charged  upon 
personal  estate  only,  is  a  personal  inheritance,  descendible 
to  tbe  heirs  of  the  grantee;  Turner  v.  Turner{a)  ;  Earl  of 
Se^^/ord  V.  Buckley{b) ;   Taylor  v.  Martindale{c). 

[The  LoBD  Chancbllor. —  If  the  freehold  estate,  upon 
^hich  the  annuities  were  charged,  was  sold  for  more  than 
^as  requisite  to  pay  off  the  mortgage,  the  residue  of  the 
purchase-money  would  still  retain  the  character  of  real  es- 
^te,  and,  though  invested  in  obtaining  a  renewal  of  the 
chattel  interests,  would  continue  to  be  an  interest  of  a  free- 
hold nature.] 

It  then  the  bill  must  be  dismissed  as  to  the  case  made  by 
^ichardson^  how  can  the  Court  give  a  decree  for  the  other 
^'o-plaintiff  ?  This  is  not  a  question  of  multifariousness  ;  it 
^  the  case  of  one  plaintiflF  having  a  good  right  of  suit,  in 
^hich  the  other  is  not  interested ;  the  other  co-plaintiif 
claiming  under  a  separate  and  distinct  title,  but  having  no 
^ghtof  suit  whatever.  The  authorities  establish  that  the 
"ill  must  be  dismissed  altogether ;   Cowley  v.  Cowley{d) ; 


^0  I  B.  C.  C.  316.  (c)  12  Sim.  158. 

W  2  Ves.  170.  {d)  9  Sim.  299. 
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1845.       Denton  v.  Davy(a)  ;    Hudson  v.  Maddison{b)  ;   A'a 

Richardson    Cureton{c) ;  CholmondeUy  v.  CUnton{d).     The  cases 

Nixon.       Jemmel  V.  Block{e)  ;   and  TAe  Xt»^  of  Spain  v.  Mac 

do(f)^  were  different ;  in  them  there  was  but  one  cau8< 

suit,  and  one  of  the  two  co-plaintiffs  was  not  entitled. 

The  annuitants  are  bound  to  contribute  to  the  rene 
fines ;  and  if  relief  be  given  in  this  suit,  the  decree  ough 
contain  special  directions  on  the  subject.  The  residue 
the  purchase-money  of  the  mortgaged  estates,  which,  \i 
the  interest  thereon,  exceeded,  in  1814,  the  sum  of  901 
was  applied  in  part  payment  of  the  renewal  fine.  That: 
newal  was  obtained  for  the  benefit  of  all  the  persons  claimi 
under  the  settlement  of  1805  ;  and  it  is  not  equitable  tl 
the  expense  of  it  should  be  cast  upon  some  of  the: 
Moody  V.  Matthew8{g)  does  not  apply  ;  that  was  the  cs 
of  a  debtor  seeking  to  compel  his  creditor  to  contribute 
the  renewal  fine;  but  fVinslow  v.  Tighe{K)^  and  Stubbs 
Roth{i)y  supply  the  principle  applicable  to  this  case  ;  for 
the  parties  claim  under  the  same  limitation  and  appoi 
ment ;  and  if  the  power  had  been  strictly  pursued,  portii 
of  the  estate  itself,  and  not  rents  out  of  it,  would  have  b 
limited  to  the  daughters ;  in  which  case  there  would  be 
question  as  to  their  liability  to  contribute. 

Mr.  James  Shield  in  reply. 

As  to  the  claim  for  contribution :  the  annuities  are  chai 
upon  all  future  renewals  of  the  lease,  which  distingui 
this  case  from  those  before  Lord  Manners. 

(a)  1  Moore's  Privy  Council  {e)  2  Dick.  513. 

Cases,  15.  (/)  4  Russ.  225. 

(fe)  12  Sim.  416,  418.  (jg)  7  Ves.  174. 

(c)  2  M.  &  K.  503.  (A)  2  B.  &  Beat.  195. 

{d)  2  J.  &  W.  191.  (t)  2  B.  &  Beat.  548. 
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The  answer  does  not  question  the  right  of  the  adminis-        1845. 

trator  of  the  annuitant  to  assign  the  annuity  to  the  plaintiff,  Richardson 
Bitkardim;  it  merely  puts  the  plaintiff  upon  proof  of  the       nixon 

&et  of  tke  assignment ;  and  it  is  admitted  therein,  that         

three  half-yearly  gales  of  the  annuity  is  due. 

[The  Lord  Chancellor. — The  plaintiff  must  recover 
by  force  of  his  own  title.] 

The  point  comes  upon  the  plaintiffs  by  surprise.  As  to 
Ae  residue  of  the  purchase-money  of  the  mortgaged  estates 
being  the  produce  of  the  freehold  lands,  that  is  a  mere  as- 
tttmpdon ;  for  it  appears  that  a  valuable  leasehold  interest 
^^  also  subject  to  the  mortgage,  and  was  sold  at  the  same 
uBe  to  the  same  purchaser.  Both  the  estates  were  sold 
togther. 

The  Lord  Chancbllor  directed  the  cause  to  stand  in 
"^e  list,  to  be  spoken  to  by  one  counsel  on  each  side. 


^^^  Gresson  for  the  plaintiffs. 

^  be  Court  will  struggle  against  the  application  of  the 

^^rtne  in  Butt's  case  to  the  present.     The  construction 

^"ff&ested  by  it  is  contrary  to  the  intention  of  the  parties, 

^^  Would  have  the  effect  of  wholly  defeating  the  claims  of 

"^^  annuitants ;  for  the  deed  of  1805  did  not  create  annui- 

"^  charging  the  person  of  the  grantor;  and  if  they  are  not 

^^W  issuing  out  of  the  lands,  they  have  wholly  ceased  to 

^xiHt,    In  Butt^s  case  it  is  said :  "  If  a  man  by  deed  grant 

^  ^nt  of  forty  shillings  to  another,  out  of  his  manor  of  D., 

to  bave  and  perceive  to  him  and  his  heirs  ;  and  grants  fur- 

th^T)  by  the  same  deed,  that,  if  the  rent  be  behind,  the 
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1845.  grantee  shall  distrain  in  the  manor  of  S.,  the  rent  is  o 
Richardson  issuing  out  of  the  manor  of  D.,  and  it  is  but  a  penalty  t 
he  may  distrain  in  the  manor  of  S. :  but  if  I  grant  unto  y 
that  you  and  your  heirs  shall  distrain  for  a  rent  of  fo 
shillings  within  my  manor  of  S.,  this  by  construction 
law,  shall  amount  to  a  grant  of  a  rent  out  of  my  manoi 
S.'*  This  shows  that  the  same  words  will  be  differem 
construed  secundum  subjectam  materiam.  The  power  is 
appoint  the  settled  lands,  or  such  of  them  as  the  appoint 
should  then  have  in  his  or  her  power :  this  contemplates  t 
future  determination  of  the  freehold  interest ;  and  the  reasc 
able  construction  of  the  instruments  is,  that  on  the  ezpirati 
of  the  freehold  leases,  the  annuities  should  issue  out  oft 
chattel  terms.  Another  answer  to  the  argument  of  the  < 
fendants  is,  that  the  legal  estate  in  the  terms  for  years  ^ 
vested  in  the  trustee  of  the  settlement  of  1805,  upon  tr 
to  permit  the  annuitants  and  their  heirs  to  receive  there< 
their  respective  annuities.  The  trust  for  the  annuitant) 
a  chattel  interest,  and,  on  the  death  of  one  of  them,  ves 
in  her  personal  representative.  As  to  the  surplus  of 
purchase-money  of  the  mortgaged  lands,  it  is  to  be  obser 
that  the  annuities  are  not  charged  on  it  by  the  deed  of  18( 
and  whatever  right  the  daughters  might  have  to  it  under 
articles  of  1779,  is  excluded  by  the  settlement  of  1805, 
which  it  is  declared,  that  the  annuities  given  to  them  si 
be  in  satisfaction  of  their  claims  under  the  articles. 


Mr.  Christian  for  Andrew  Nixon. 

The  construction  contended  for  by  the  defendant  will 
defeat  the  intention  of  the  parties,  but  will  rather  can 
out.  The  deed  of  1805  is  technically  drawn,  and  is  pre 
and  accurate  in  its  terms  when  limiting  an  estate.  Anol 
annuity  is  by  it  limited  to  the  grantee  and  her  assigns 
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kriife;  and  the  lands  themselves  are  limited  to  the  trustee,        1845. 

Ui  bein,  executors,  administrators,  and  assigns,  according    Richardson 

to  tbe  nature  and  quality  of  the  interests  therein,  for  the       nixon. 

K^^ective  terms  for  lives  and  years  thereof  respectively  yet 

toeomeand  unexpired.  Full  effect  must  therefore  be  given 

to  the  limitation  of  the  annuity  to  Elizabeth  Nixon  and  her 

kin.    The  opinion  of  Finchden^  which  in  Butt's  case  was 

ifirmed  to  be  good  law,  and  Com.  Dig.  Annuity  (A.  2), 

otablish,  that  on  the  determination  of  the  freehold  estates, 

out  of  which  this  rent  issued,  it  became  a  mere  personal 

tnnoity ;  but  still  an  hereditament  descendible  to  the  heirs 

of  the  grantee.     Where  the  chattel  is  charged,  not  with  the 

lent  but  with  the  remedy,  there  is  no  necessity  for  holding 

that  the  rent  partakes  of  the  nature  of  that  out  of  which  it 

ii  to  be  paid. 

The  annuities  are  charged  upon  the  surplus  purchase- 
■oney.  The  deed  of  1805  purports  to  charge  them  upon 
we  lands  which  had  been  previously  sold  under  the  decree 
of  the  Court.  The  effect  of  that  is  to  charge  them  on  the 
ittidue  of  the  purchase-money,  which  still,  in  the  view  of 
*  Court  of  Equity,  is  a  part  of  the  settled  lands:  and  as 
the  mortgage  ought  to  have  been  paid,  rateably,  out  of  the 
mortgaged  real  and  chattel  lands,  the  money  in  Court,  or 
^^^  part  of  it,  must  now  represent  the  real  estate  sold  un- 
^Iw  the  decree.  There  is,  therefore,  a  freehold  estate  still 
existing,  out  of  which  this  annuity  or  rent-charge  issues. 

Tl^e  Lord  Chancellor  : 

i  shall  consider  this  case.  At  present  I  am  inclined  to 
*i«h  that  the  point  which  I  suggested  will  decide  it,  viz., 
^hat  there  never  has  been  a  period  when  there  was  not  a  free- 
hold estate,  within  the  contemplation  of  this  Court,  liable  to 
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1845.  the  payment  of  the  rent-charge:  for,  although  these  den 
Richardson  minations  were  sold  before  the  appointment  was  made,  tb 
are  treated  by  the  appointment  as  existing  interests ;  9m 
to  the  extent  of  the  surplus,  they  were  so.  If  so,  thene 
no  question  :  for  the  annuity  is  then  charged  upon  n 
estate,  and  is  limited  to  the  heirs  of  the  grantee;  it  i 
therefore,  descendible  only  to  the  heirs,  with  the  bene6t  c 
a  charge,  by  way  of  distress,  upon  the  chattel  interes 
The  question  will  then  arise  whether  the  bill  can  be  mail 
tained  at  all.  I  fear  that  it  cannot.  It  is  not  like  some 
the  cases,  in  which  a  party  having  no  interestjn  the  subjec 
matter  of  the  suit  is  joined  as  a  co-plaintiff. 


Judgment,         ThB  LoRD  ChaNCBLLOR  : — 

In  this  case,  under  an  agreement  for  a  settlement  of  fine 
holds  for  lives  and  leaseholds  for  years,  a  settlement  w 
made  by  the  husband's  heir  at  law,  and  by  the  wife, 
whom  the  legal  estate  in  the  several  properties  was  veste 
upon  the  children  ;  and  a  separate  annuity  or  rent-chaq 
was  limited  to  each  of  two  daughters,  her  heirs  and  assign 
The  leaseholds  for  lives  have  since  determined,  but  tl 
chattel  interests  still  remain.  One  of  the  daughters  die 
The  bill  is  filed  by  the  surviving  daughter,  and  by  tl 
assignee  of  the  personal  representative  of  the  deceas 
daughter,  as  co-plaintiffs,  to  have  their  annuities  paid, 
was  insisted  for  the  defendant  that  the  estate  of  the  deceas 
daughter  in  her  annuity  has  descended  to  her  heir  at  la 
and  that  consequently  there  is  a  misjoinder  of  plaintiffs,  a 
the  bill  must  be  dismissed. 
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Richardson 

V. 
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Judgment, 


There  is  no  doubt,  1  think,  that  the  annuities  issued  jg^^ 
wholly  oat  of  the  freeholds  for  lives,  with,  nevertheless,  a 
i^t  to  distrain  on  the  leaseholds  for  years,  according  to  the 
tettlement.  This  was  so  laid  down  in  Butt's  case{a)^  and 
ks  never  been  disputed.  The  rent-charge  cannot,  I  think, 
\l  snbsequent  accident,  alter  its  character,  although  the 
itmedy  may  not  be  the  same.  In  this  case  there  is  a  pe- 
nliarity.  The  wife's  freehold  for  lives,  and  leasehold  for 
]fea»,  were  mortgaged  previously  to  the  marriage;  and  be- 
he  the  settlement  in  1805,  these  estates  had  been  sold  un- 
der a  decree  at  the  suit  of  the  mortgagee.  But  there  was 
t  considerable  surplus  of  the  purchase-money.  Now  the 
lettlement  of  1805,  without  noticing  the  sales,  actually 
eonreyed  (in  words)  the  mortgaged  estates  which  had  been 
lold.  The  surplus  money  was  afterwards,  without  the 
privity  of  the  daughters,  paid  for  renewals  and  for  the  pur- 
chase of  the  head  lease  of  the  husband's  leasehold  for  years. 
But  it  appears  to  me  that  the  settlement  of  1805  must  be 
wondered  to  have  impressed  the  surplus  money  with  the 
continuing  character  of  real  estate,  as  far  as  it  was  the  pro- 
Joce  of  the  freehold  for  lives ;  and  that  character  could  not 
lohfiequently  be  varied  against  the  daughters,  the  annui- 
tants, without  their  consent.  I  think,  therefore,  that  this 
Bust  be  deemed  to  be  real  estate,  in  the  view  of  this  Court, 
itill  liable  to  the  annuity.  This  is  important  only  as  an 
ttswer  to  an  objection,  that,  there  being  no  longer  any 
&«ehold  out  of  which  the  annuities  can  issue,  they  have 
Wome  chattel  interests.  The  facts  of  the  case  render  it 
Necessary  to  consider  this  objection  further. 

As,  then,  the  assignee  of  the  personal  representative,  who 

{d)  7  Rep.  101. 
T  -2 
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1845.       18  a  co-plaintiff,  has  no  claim,  can  the  bill  be  maintainec 

Richardson    favour  of  the  surviving  daughter  ?    Where  the  co-plaini 

Nixon.       ^*^®  conflicting  interests,  1  think  that  Lord  Redesdale's  % 

juihiZnt      °^^"  ^^  Cholmondeley  v.  Clinton{a)  must  prevail ;  altfaoi 

in  the  argument,  the  defendant's  counsel  seem  to  have  thou{ 

that  it  would  have  been  sufficient  to  strike  out  Lord  (% 

mondeleys  name,  as  having  no  interest  in  the  subject  m 

ter.  Where  a  co-plaintiff  has  not  any  interest,  it  is  propei 

settled  that  a  demurrer  or  plea  to  the  bill  will  lie  :  Cuff 

Platell{b)  ;  Makepeace  v.  Haythorne{c)  ;  and  The  King 

Spain  V.  Machado{d),  In  Bill  v.  Cureton{e\  and  Glpm 

Soares{f)y  it  was  laid  down,  that  the  objection  may  be  ma 

at  the  hearing  of  the  cause.   This  was  followed  by  the  a 

of  Denton  v.  Davy(g)j  in  the  Privy  Council,  where  two  tn 

tees  were  co-plaintiffs,  and  both  claimed  commission  on  t 

sale  of  an  estate,  and  one  claimed  commission  on  thereod 

of  rents.  The  validity  of  the  latter  claim  was  admitted ;  fa 

the  joint  claim  was  held  to  be  invalid,  and  the  bill  yi 

dismissed  as  to  both  claims  :  for  it  was  said  to  be  a  settl 

rule  of  the  Court,  that  where  a  party  is  made  a  co-plainti 

having  no  interest  whatever  in  the  object  sought  by  t 

other  co-plaintiff,  and  the  bill  can  only  be  sustained  in  i 

spect  of  that  object,  it  cannot  be  sustained  at  all.  But  it  w 

said,  that  if  the  case  had  been  the  other  way,  and  the  cia: 

made  by  the  two  plaintiffs  could  only  be  sustained  as  to  or 

the  bill  might  have  been  dismissed  as  to  the  demand  of  o 

plaintiff,  and  retained  as  to  the  other ;  for  then  there  wov 

be  a  party  on  the  record,  interested  in  some  part  of  t 

subject  in  question  :    but  it  would,  perhaps,  be  diffici 

(a)  2  J.  &  W.  191.  (e)  2  M.  &  Kee.  512. 

(b)  4  Rus8.  242.  (/)  3  M.  &  Kee.  470. 

(c)  4  Russ.  244.  (g)  1  Moore,  P.  C.  Cases.  15. 
^£0  -^  Huss.  225. 
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to  maintain  this  view  consistently  with  the  actual  deci-       1845. 


swo. 


There  is,  however,  considerable  authority  the  other  way. 
hGemmelv.  Block{a)^  hord  Bathurst^  after  consideration, 
Aoissed  the  bill  against  one  of  two  co-plaintiffs,  who  sued 
ifpooajoint  demand  but  failed ;  and  made  a  decree  in  favour 
of  the  other  pUdntiff,  in  whom  solely  the  right  was  vested. 
The  case  of  Moseleyv.  Taylor^  cited  in  2  Y.  &  Jer.  520(6), 
wd  m  1  Kee,  619,  and  Raffety  v.  King(c)^  which  I  fol- 
lowed in  Cashel  v.  Kellyid)^  are  authorities  against  allow- 
iag  advantage  to  be  taken,  at  the  hearing,  of  a  misjoinder 
hf  adding  a  formal  or  unnecessary  plaintiff.  But  in  Cow- 
i9  V.  Ccwley{e)^  where  A.  claimed  an  annuity  under  a 
deed,  and  also  charges  under  the  will  of  the  grantor,  and 
&  claimed  charges  under  the  will  only,  and  they  were  co- 
pUntiffs,  and  the  claim  of  both  under  the  will  was  not 
otablished,  whilst  the  claim  of  A.  under  the  deed  was  ad- 
mitted, the  Registrar's  book  was  searched  for  the  case  of 
Gmmel  v.  Block;  and  the  Vice-Chancellor  was  at  first  dis- 
posed to  grant  relief  to  A.  under  the  deed,  and  to  dismiss 
the  bill  as  to  both  plaintiffs  as  to  their  claims  under  the 
^11:  but  upon  conferring  with  the  Lord  Chancellor,  who 
thought  the  bill  ought  to  be  dismissed  generally,  he  adopted 
that  course. 

1  have  gone  through  the  authorities,  for  I  am  unwilling 
to  attempt  to  disturb  that  which  has  been  so  recently  set- 
tled; but  I  would  not,  unless  coerced,  allow  the  objection 
*t  the  hearing,  where  there  was  no  conflict  of  interest ;  nor 
^  1  prepared  to  say  that  I  should  allow  the  objection  at 

(«)2Dick.  513.  (c)  I  Kce.  600. 

W  ^'omine,  Moreley  v.  Lord        {d)  2  Dm.  &  War.  183. 
^''''^'  (c)  9  Sim.  299. 


Richardson 

V, 

Nixon. 
Jvdffment.. 
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1845.  the  hearing  in  all  cases.  Here  one  of  the  co-plaintifis  h 
Richardson  ^^ol^y  £uled  to  establish  any  claim  to  the  annuity  issaii 
NuoN.  ^^^  ^^  ^^^  common  fund;  and  therefore,  as  to  him,  there  ca 
be  no  relief:  the  other  plaintiff  has  established  her  title  t 
her  annuity ;  but  she  has  brought  before  the  Court,  as  cc 
plaintiff,  a  person  who  has  no  interest  in  the  suit ;  as 
although  the  co-plaintiffs  did  not,  by  the  bill,  claim  a  join 
interest  in  one  subject,  yet  I  cannot  distinguish  the  cas 
from  those  to  which  I  have  referred. 


The  bill  must,  therefore,  be  dismissed ;  and  this  rendei 
it  unnecessary  to  consider  the  question  of  contril^ution.  Tl 
dismissal  is  to  be  without  prejudice  to  J(tne  Nixon  filing 
bill  for  her  annuity,  and  is  to  be  without  costs,  as  the  natu 
of  the  objection  was  not  stated  in  the  answer.  I  shou 
have  been  better  satisfied  if  I  had  been  at  liberty  to  folic 
Lord  Bathursfs  decision. 


HAYES  V.  GARVEY. 

Feb.  6.  6,  22.       -^ 

A  sum  of  l^A  TRICKGAR  VE  Y,  being  entitled  to  a  sum  of  1000 

1000/.  was,  bj 

deed  of  1S06,    which  he  had  lent  to  Mr.  Warburton^  upon  the  security 

Tested  in   A,, 

in  trust  for 

his  daughter,  Af.  G.,  until  she  attained  the  age  of  twentj-fire  years,  or  married  ;  and  ad 

attaining  that  age,  or  day  of  marriage,  to  permit  Af.  G,  to  receire  the  interest  dming 

life  ;  and  after  her  decease,  for  her  issue,  as  she  should  appoint ;  and,  in  default  of  app<»: 

ment,  equally ;  but  in  case  she  should  die  prerious  to  twenty-five,  or  day  of  marrugev 

without  issue,  then  orer  to  the  other  children  of  A, 

On  the  marriage  of  M,  fx.,  A.y  by  settlement  of  1824,  Tested  in  trustees  secnritSes 
money  exceeding  1000/.,  upon  trust  for  the  separate  use  of  M.  G.,  for  her  life ;  and,  si 
her  decease,  for  the  use  of  the  children  of  the  marriage,  as  the  intended  husband  aboald 
point ;  and,  in  default  of  appointment,  equally ;  and.  in  default  of  such  issue,  for  the  iotao 
husband,  his  executom.  &c.     This  settlement  did  not  refer  to  the  deed  of  1 805. 

Held^  that  the  proTi^ion  made  for  M.  G,,  by  the  settlement  of  1824,  was  a  satisfkctioo 
ht'r  claims  under  the  deed  of  1 805,  though  it  did  not  appear  that  the  husband  was  aware 
his  wife's  claim  thereunder. 

A  proTision  by  a  father,  on  the  marriage  of  his  daughter,  of  a  greater  sum  than  be  oi 
her,  is,  in  general,  to  l^  deemed  a  payment  of  the  debt ;  and  it  is  not  necessary  that  t^ 
should  l>e  an  express  stipulation  to  that  effect,  or  to  show  that  the  husband  knew  of  the  d*' 

Dreir  ▼.  ^itfytMx/,  2  Sim.  &  St.  424.  disApproTcd  of. 
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I  nortgage  and  judgment  collateral  therewith,  and  being 
ilfoeodtled  to  other  sums  of  money  secured  by  judgments, 
lod  to  several  leaseholds  for  long  terms  for  years,  executed 
I  settlement,  dated  the  5th  of  November,  1805,  whereby, 
a  consideration    of  his   love  and   affection   towards   his 
gnmdchildren,  Patrick  Garvey^  the  younger,  and  Mary 
Garveyy  the  children  of  his  son,  Thomas  Garvey^  and  to 
secure  a  maintenance  and  provision  for  them,  he  granted 
and  assigned  unto  Edward  Murphy^  Peter  St.  Leger^  and 
TkoniMs  Garvey^  his  only  son,  the  said  several  sums  of 
money,  and  the  securities  upon  which  they  were  invested, 
and  also  the  said  leasehold  lands,  upon  trust  to  permit  him, 
die  said  Patrick  Garvey^  to  receive  the  rents  of  the  lands, 
and  the  interest  of  the  money,  during  his  life;  and  after  his 
decease,  in  trust  as  to  the  rents  of  the  lands  and  the  interest 
of  the  trust  funds  (other  than  the  1000/.  secured  by  fVcLr- 
hrtoa'tf  mortgage  and  judgment),  for  Patrick  Garvey^  the 
younger,  until  he  should  attain  the  age  of  twenty-five  years, 
or  day  of  marriage ;  and  after  he  should  attain  the  age  of 
twenty-five  years  or  marry,  then  in  trust  to  permit  him, 
during  his  life,  to  receive  the  rents  of  the  lands  and  the  in- 
terest of  the  money :  but  in  case  he  should  die  before  at- 
t^ng  said  age  or  day  of  marriage,  or,  having  attained  said 
igeor  being  married,  should  die  without  issue,  then  in 
tnitt  for  such  other  sons  as  Thomas  Garvey  might  have ; 
the  elder  son  and  sons  always  taking  precedence  of  the 
younger :  but  in  case  Patrick  Garvey^  the  younger,  should 
<lie  leaving  issue,  then  in  trust  for  such  issue,  in  such  man- 
ner, shares,  and  proportions  as  he  should  appohit;  and  in 
cue  he  should  die  without  issue,  and  that  there  should  not 
W  any  son  or  sons  of  Thomas  Garvey  living  at  the  time  of 
"is  death,  in  trust  for  Mary  Garvey  ;  or,  if  there  should  be 
■ore  than  one  daughter  of  Thomas  Garvey  living  at  the 


269 


1845. 


Hates 

r. 
Garvcy. 


Statement. 


270 


CASES  IN  CHANCERY. 


1845. 


Hayes 

9. 

Gabyet. 
Statement, 


time  of  his  death,  then  in  trust  for  said  daughters,  share  i 
share  alike.  And  as  to  the  sum  of  1000/.,  secured  by  fVi 
burton's  mortgage  and  judgment,  upon  trust  that  the  tn 
tees  should  receive  the  yearly  interest  and  produce  there 
for  the  use  and  benefit  of  Mary  Garvey^  until  she  attaim 
the  age  of  twenty-five  years,  or  married  with  thdr  coom 
and  approbation  ;  and  after  her  attaining  that  age,  or  dt 
of  marriage  with  consent,  in  trust  to  permit  her  and  Ii 
assigns,  during  her  life,  to  receive  and  take,  to  her  a 
their  own  proper  use  and  benefit,  the  yearly  interest  a 
produce  thereof;  and  after  her  decease,  in  case  she  shot 
have  issue,  in  trust  for  the  use  and  benefit  of  such  issi 
in  such  manner,  shares,  and  proportions  as  she  should 
deed  or  will  appoint ;  and,  in  default  of  appointme 
equally  amongst  them  :  but  in  case  she  should  die  p 
vious  to  her  attaining  the  age  of  twenty-five  years  or  d 
of  marriage  with  consent,  or,  having  attained  said  aj 
or  being  married,  should  die  without  issue,  then  the  lOO 
was  to  go  to  the  other  daughters  of  Thomas  Garvey^ 
therein  mentioned ;  but  in  case  there  should  be  no  su 
daughters,  then  the  1000/.  was  to  go  to  such  son  or  sons 
Thomas  Garvey  as  should  be  living  at  the  time  of  Mc 
Garvetfs  death;  and,  if  more  than  one,  to  be  equally  divic 
amongst  them.  The  settlement  contained  the  usual  pov 
to  call  in  the  trust  funds  and  invest  them  upon  other  sei 
rities. 


Patrich  Garvey^  the  settlor,  died  in  1811;  and  the 
upon  Thomas  Garvey  entered  into  receipt  of  the  income 
the  trust  property  ;  and,  the  other  trustees  having  declii 
to  interfere  in  the  trusts,  he  alone  acted.  The  other  tr 
tees  had  since  died. 
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Jo  the  year  1824,  Mary  Garveyy  being  then  under  the 
ige  of  Cwenty-ooe  years,  married  Roger  Hayes,  with  the 
CQOttDt  of  her  fiither.  Upon  that  occasion,  a  settlement, 
iattd  the  27th  of  October,  1824,  was  executed,  whereby, 
ifier  reciting  that  Thomas  Garvey  had  obtained  judg- 
■ent  against  Datrid  O'Neill  Power ^  upon  a  bond  for 
IWL  principal  money ;  and  had  also  covenanted  to  pay 
to  the  trustees  of  the  settlement  a  further  sum  of  100/., 
to  be  by  them  placed  out  at  interest,  on  good  and  suffi- 
cient security,  for  the  intents  and  uses  after  mentioned  ; 
Tkomas  Garvey,  in  consideration  of  the  intended  marriage, 
ind  as  a  marriage  portion  for  Mary  Garvey,  his  daughter, 
tttigned  to  the  trustees  therein  named  the  said  judgment, 
ndthe  said  sum  of  100/.,  to  be  invested  in  good  and  suffi- 
cient security,  in  trust  to  permit  Mary  Garvey,  during  her 
Kfe,  to  take  and  receive,  to  her  sole  and  separate  use  and 
kneiit,  yearly  and  every  year,  all  interest  that  might  accrue 
^  on  foot  of  said  securities,  so  and  in  such  wise  and  to 
tfce  intent,  that  the  said  yearly  payment  of  interest  might 
not  be  subject  or  liable  to  the  debts  and  engagements  of 
^oger  Hayes,  or  of  any  future  husband  with  whom  she 
Blight  intermarry,  but  might  be  absolutely  at  her  own 
**parate  and  exclusive  disposal,  in  the  same  manner  as  if 
Ae  were  sole  and  unmarried  ;  and  that  the  receipt  of  Mary 
Garvey,  or  of  any  person  whom  she  should  appoint  to  re- 
vive the  same,  should,  notwithstanding  her  coverture,  be  a 
^'ifficient  discharge  for  so  much  as  should  be  therein  ex- 
P'^ed  to  be  received :  and  after  her  decease,  as  to  the 
Pnncipal  sum  of  said  judgment  and  securities,  so  to  be  in- 
^^led,  to  the  use  of  such  child  or  children  of  Roger  Hayes, 
^  the  body  of  Mary  Garvey  to  be  begotten,  in  such  shares 
^  proportions  as  Roger  Hayes  should  by  deed  or  will 
appoint;  and  in  default  of  such  appointment,  then  to  such 
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child,  if  only  one,  or  to  such  children,  if  more  than  01 
share  and  share  alike :  and  in  de&ult  of  all  such  issue, 
the  use  of  Roger  Haiyes^  his  executors,  &c.  And  after  f 
ther  reciting  that  Thomas  Gorvey  was  entitled  to  a  bi 
of  E.  J.  Murphy^  conditioned  for  the  payment  of  the  • 
of  2500/.,  and  that  upwards  of  three  years'  interest  was  4 
thereon,  Thomas  Garvey^  for  the  considerations  bei 
mentioned,  covenanted  to  pay  to  the  trustees  of  the  set 
ment  one-third  part  of  all  such  sums  of  money  as  should 
at  any  time  thereafter,  received  on  account  of  said  L 
mentioned  judgment(a),  to  be  by  them  placed  out  on  g* 
and  sufficient  security,  to  be  approved  of  by  Roger  Ha 
and  Mary  Gorvey^  or  the  survivor  of  them  ;  and  the  ii 
rest  and  principal  thereof  to  be  payable  in  like  mannei 
Mary  Garvey^  and,  after  her  decease,  subject  to  S8 
power  of  appointment  as  had  already  been  declared  in 
spect  to  the  money  due  upon  the  lands  oi  Daniel  0*A 
Power i  and  the  said  sum  of  100/.  And  after  further  recit 
that  Roger  Cashin^  the  grandfather  of  Roger  Hayes^  ^ 
seized  of  the  lands  of  Shanballyroe,  under  a  lease  for  li 
renewable  for  ever,  he,  in  consideration  of  the  inten< 
marriage  portion,  and  of  his  love  and  affection  for  hisgra 
son,  Roger  Hayesy  conveyed  the  lands  to  the  same  trust 
and  their  heirs,  upon  trust,  after  deducting  the  rents  a 
taxes,  to  pay  the  clear  residue  of  the  rents  and  pro) 
thereof,  as  the  same  should  become  due  and  payable, 
Mary  Garvey,  during  her  life,  or  unto  such  person  or  p 
sons  as  she  should,  from  time  to  time,  by  writing  under! 
hand  and  seal,  appoint  to  receive  same ;  to  the  end  thatl 
same  might  be  for  her  sole  and  separate  use  and  benefit, a 
not  subject  to  the  control,  debts,  or  engagements  of  I 


(a)  Judgment  had  been  entered  on  the  bond. 
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iDteiHied  or  any  Aiture  husband  ;  and  that  her  receipt,  not- 
wilktanding  her  coverture,  should  be  a  sufficient  discharge 
ktnme :  and  after  her  decease  to  the  use  of  the  children, 
vktber  male  or  female,  of  Roger  Hayes^  on  the  body  of 
Jfajjf  Ganey  to  be  begotten,  for  such  estates,  and  in  such 
ikm  and  proportions,  as  Roger  Hayes  should  by  deed  ap- 
poiBt;  and,  in  de£Eiuit  of  such  appointment,  to  the  use  of  all 
ibeiaid  children,  equally,  as  tenants  in  common,  and  their 
kin;  and  if  but  one  child,  to  such  child  and  his  or  her 
km :  and  in  de&ult  of  all  such  issue,  to  the  use  of  Roger 
Bofes  and  his  heirs. 

Shortly  after  the  marriage,  Thomas  Garvey,  at  the  re- 
^^t  of  Roger  Hayes,  paid  him  the  sum  of  1100/.;  and 
Tkmas  Garvey  afterwards  received  the  money  due  on  foot 
of /Wer>  judgment,  and  applied  it  to  his  own  use.  He  also 
^powered  Roger  Hayes  to  receive,  from  time  to  time,  by 
yeariy  instalments,  several  sums  of  money  due  on  foot  of 
Murph^s  bond  ;  which  Hayes  accordingly  received  to  an 
MDount  exceeding  2000/.,  which  was  much  more  than  the 
one-third  of  the  money  secured  by  the  bond,  and  settled  by 
4e  indenture  of  1824.  Roger  Hayes  applied  the  moneys 
80  received  by  him  to  his  own  use. 

Patrick  Garvey^  the  younger,  died,  under  age  and  un- 
n»arried :  and  thereupon  Pierce  Garvey,  his  eldest  brother, 
•^came  entitled  under  the  deed  of  1805.  There  were  several 
other  sons  and  daughters  of  Thomas  Garvey  living. 

The  bill  was  filed  by  Mary  Hayes  and  her  infant 
^Mren,  by  their  next  friend,  against  Thomas  Garvey, 
^^^r  Hayes,  and  Pierce,  the  eldest  son  of  Thomas 
Carrey,  charging   that   Thomas   Garvey  never   commu- 


274 


CASES  IN  CHANCERY. 


nicated  to  Mary  Hayes  at  any  period  of  her  life,  or  to  h 
husband,  or  any  one  on  their  behalf,  that  the  plainti 
were  entitled  to  any  sum  of  money  under  any  deed  fn 
Patrick  Garvey,  but  studiously  concealed  the  existence 
the  deed  of  1805  :  and  praying  that  the  trusts  of  the  dc 
of  1805  might  be  carried  into  execution  ;  and  that  an  i 
count  might  be  taken  of  the  property  which  passed  therel 
and  how  and  by  whom  the  same  had  been  applied  and  d 
posed  of;  and  if  it  should  appear  that  any  part  of  the  tn 
funds  had  been  received  by  or  with  the  privity  or  assent 
Thomas  Garvey,  or  that  same  had  been  lost  or  missappli 
by  his  wilful  neglect  or  default,  that  then  he  might  be  c 
creed  to  be  personally  responsible  for,  and  to  pay  the  san 


Thomas  Garvey^  by  his  answer,  stated,  that  he  paid  t 
1100/.  to  Roger  Hayes^  and  permitted  him  to  receive  t 
moneys  on  account  of  Murphy's  bond,  at  the  urgent  requ^ 
of  the  plaintiff,  Mary^  and  upon  the  express  promise 
Roger  Hayes  that  he  would  invest  same  upon  good  securi. 
He  said  that  he  often  informed  the  plaintiff,  Mary^  of  1 
rights  under  the  deed  of  trust ;  and  that  she  was  fully  i 
prized  that  she  and  her  children  were  entitled  to  a  sum 
1000/.  from  her  grandfather,  under  the  trusts  of  the  deed 
1805.  He  denied  that  he  studiously  or  at  all  concealed  frc 
the  plaintiff,  Mary^  the  existence  of  the  deed  of  1805,  « 
the  nature  or  extent  of  her  rights  thereunder :  and  saidtb 
the  nature  of  that  deed,  and  her  rights  thereunder,  were  we 
known  in  his  family,  and  were  the  subject  of  frequent  con 
versation  among  them.  He  said,  that  the  provision  madefo 
Mary  Hayes^  by  the  settlement  of  1824,  was  meant  and  in 
tended  by  him  and  by  those  concerned  for  the  plaintiff,  Maf% 
and  her  husband,  Roger  Hayes,  to  be  in  full  satisfaction  fo 
all  her  claims  under  the  deed  of  1805,  and  was  so  acceptedb; 
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Iier;  and  that  such  intention  was  not  expressed  in  the  set- 
tlement of  1824,  because  the  defendant  was  ignorant  that 
it  was  necessary  to  do  so :  that  the  1000/.  due  on  Warbur- 
tonCi  mortgage  and  judgment  was  received  by  him,  and 
was  afterwards  lent  by  him  to  Edward  Joseph  Murphy,  and 
ftrmed  part  of  the  sum  of  2500/.  secured  by  the  bond  of 
ibfffky^  and  mentioned  in  the  settlement  of  1824 :  and  sub- 
aitted,  that  as  the  bill  only  sought  for  an  execution  of  the 
traits  of  the  deed  of  1805,  it  ought  to  be  dismissed,  as  the 
pUntiffs  were  no  longer  interested  in  those  trusts ;  but  that 
if  the  provision  made  for  Mary  Hayes^  by  the  settlement  of 
1824,  was  not  a  satisfaction  of  her  claims  under  the  deed  of 
1805,  then  he  submitted  that  her  life  interest  in  the  1000/., 
soder  the  deed  of  1805,  became,  on  her  marriage,  vested  in 
kf  husband,  and  that  he  was  the  proper  person  to  sue  for 
the  same. 

No  evidence  of  fraud,  or  concealment  of  the  deed  of  1805, 
*M  given  by  the  plaintiffs. 


Mr.  Moore,  Mr.  PigoU  and  Mr.  Foley ^  for  the  plaintiff.      Argument. 

Mr.  Brooke  and  Mr.  Wall  for  Thomas  Garvey, 

The  settlement  of  1824  is  a  satisfaction  of  the  claims  of 
4e  plaintiffs  on  Thomas  Garvey y  under  the  deed  of  1805  ; 
^itis  not  necessary  that  it  should  be  expressed  to  be  in 
'stis&ction  of  those  claims,  or  that  the  husband  oiMary  Gar- 
^should,  at  the  time,  have  been  aware  of  their  existence  : 
^*«»c  V.  Tarrant{a)  ;  Wood  v.  Briant{h)  ;  Seed  v.  Brad- 
f^{t)\  Plunket  V.  Lewis{d).  The  only  difference  between 


(«)  i8  Ves.  8. 
i*)2Atk.  521. 


(c)  1  Ves.  501. 
(rf)  3  Ha.  310. 
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1 845.  those  cases  and  the  present  is,  that  here  the  provision  created 
Hates  by  the  deed  of  1 805  is  not  for  Mary  Garvey  absolutely,  bul 
Oabvey.  ^^^  b^^  ^^^  ^^^^y  ^^^  afterwards  for  her  children,  as  she 
jimment  ^^^o^ld  appoint.  But  the  principle  of  those  cases  applies; 
for  Thomas  Garvey^  who  stood  tn  loco  paretUis  to  his 
daughter  and  herissue^  has,  by  the  settlement  of  1824,  pro* 
vided  for  the  objects  of  the  deed  of  1805,  in  a  more  benefidal 
manner.  If  the  settlement  of  1824  be  not  a  satisfiEu^tion, 
then  the  question  arises,  what  title  has  Mrs.  Hayes  to  in- 
stitute this  suit  ?  The  suit  is  conversant  only  with  the 
trusts  of  the  deed  of  1805.  By  it,  the  interest  of  the  lOOQL 
was  given  to  Mrs.  Hayes  for  her  life,  not  to  her  separate 
use :  Tyler  v.  Lahe{a)  ;  and  on  her  marriage,  her  husband, 
during  the  coverture,  became  entitled  to  it,  and  he  alone  is 
entitled  to  sue  for  it.  It  is  said  that  she  may  sue  in  respeet 
of  her  equity  to  a  settlement  out  of  it ;  that  case  is  not  made 
by  the  bill,  and  cannot  be  sustained  in  law. 

Mr.  Brewster  for  Pierce  Garvey. 

The  plaintiff  has  not  made  a  case  for  relief  against  him. 
He  is  tenant  for  life  of  the  landed  property,  with  remainder 
to  his  issue ;  and  if  he  should  die  without  issue,  then  the 
lands  go  to  Mary  Hayes. 

Mr.  Pigot  in  reply. 

The  plaintiffs  were  bound  to  carry  into  execution,  the 
whole  trust  of  the  settlement  of  1805 ;  therefore.  Pierce 
Garvey  is  a  necessary  party. 

[The  Lord  Chancellor. — I  do  not  see  what  right  the 
plaintiffs  have  to  file  a  bill  as  to  the  landed  property.    The 

(a)  4  Sim.  144 ;  S.  C.  on  appeal,  2  R.  &  M.  183. 
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penoo  who  is  entitled  to  it,  is  in  possession.     The  trusts 
of  ibe  deed  are  executed  as  to  it.] 

The  settlement  of  1824  is  not  a  satisfaction  of  the  debt 
doe  to  Mary  Garvey  ;  it  does  not  refer  to  the  deed  of 
i805,  and  is  expressed  to  be  made  for  a  different  consi- 
dention  :   Drewe  v.  Bidffood(a)  ;   ChidUy  v.  Lee{b).     In 
Durham  v.  Wharton{c)  Lord  Lyndhurst  draws  the  distinc- 
tioo  between  a  portion  being  a  satisfaction  of  a  debt  and  of 
a  legacy.  He  says:  ^^  Another  point  raised  was  this  :  that, 
by  the  terms  of  the  settlement,  the  15,000/.  was  to  be  ii^ 
aadsfiustioii  of  all  that  Mrs.  Wharton  was  entitled  to  under 
the  will  of  her  uncle ;  and  it  was  therefore  contended,  that 
as  this  provision  was  stated  to  be  in  satisfaction  of  a  debt 
dae  by  General  Lamhlon  (her  father),  that  it  could  not  also 
be  taken  to  be  in  satisfaction  or  ademption  of  what  she 
would  otherwise  be  entitled  to  under  his  will.    I  have  never 
felt  the  force  of  that  argument.    It  was  necessary,  as  Jar  as 
related  to  tlie  debt^  that  the  provision  in  satisfaction  of  it 
should  be  in  terms  expressed ;  but  as  far  as  related  to  the 
provision  by  the  will,  it  was  not  necessary,  because  that 
effect  is  produced  by  the  operation  of  law."     There  is  also 
a  considerable  difference  between  the  trusts  of  the  1000/.  de- 
clared by  the  deed  of  1805,  and  the  trusts  of  the  settlement 
of  1824.     In  the  former,  the  fund  is  limited  to  the  wife  for 
life,  and  then  to  her  issue,  as  she  should  appoint;  by  the 
settlement,  it  is  given  to  her  for  life,  for  her  separate  use, 
I      and  then  to  the  issue  of  the  marriage,  as  the  husband  %ho\i\A 
I       appoint.     Mrs.  Hayes  was  an  infant  when  she  married  ; 
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(a;  2  S.  &  St  424. 
(A;  Pre.  Ch.  228. 


(c)  10  Bli.  54(t. 
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there  could,  therefore,  be  no  contract  by  her  to  relinq 
her  claims  under  the  deed  of  1805  ;  still  less  could  the  rij 
of  her  unborn  issue,  under  that  deed,  be  prejudiced  by 
acts  of  the  parties  in  1824.  They,  at  least,  have  not  rece 
any  satisfaction  of  their  claims  under  the  deed  of  1805 : 
the  funds  settled  in  1824  have  been  paid  to  the  husbi 
and  not  to  the  trustees. 

[The  Lord  Chancellor. — If  there  be  a  satis&ctioi 
this  case,  it  arises  from  the  intention  of  the  parties  to* 
^eed  of  1824.  It  cannot  be  argued,  from  the  subsequ 
breach  of  trust,  that  that  which  otherwise  would  be  a  sai 
faction  is  not  a  satisfaction.] 

Mrs.  Hayes  is  entitled  to  maintain  this  suit  in  her  o\ 
right.  By  the  deed  of  1805  she  is  entitled  to  the  prodo 
of  the  trust  fund  for  her  separate  use :  Tyrrell  v.  Hope(a 
Prichard  v.  Ames(b) :  but  if  not,  yet  she  is  entitled  to«i 
in  respect  of  her  contingent  interest  in  case  she  should  so 
vive  her  husband :  or,  at  all  events,  the  co-plaintiffs,  h 
children,  have  a  right  to  sue ;  and  the  joinder  of  Mi 
Hayesy  as  co-plaintiff,  will  not  prejudice  their  right  to 
decree,  the  objection  not  having  been  taken  until  the  hes 
ing  :  Rhodes  v.  Warburton{c)  ;   Cashel  v.  Kelly{d). 

Upon  the  last  point,    counsel  for  Thomas  Garvey 
ferred  to  Anderson  v.  JVallis{e). 


(fl)  2  Atk.  55.  {d)  2  Dru.  &  War.  181. 

{h)  Tur.  &  R.  222.  (e)  4  Y.  &  C.  336. 

(c)  6  Sim.  217. 
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The  Lord  Chancellor  : — 

Thb  bill  was  filed  by  Mrs.  HayeSj  the  wife  of  Mr.  Hayes j 
tnd  her  children,  by  their  next  friend,  to  have  the  benefit 
of  the  settlement  of  1805 ;  by  which  Patrick  Garvey^  the 
gnnd&ther,  by  a  voluntary  settlement,  assigned  to  his  son, 
Thmoi  Garvey  and  two  other  trustees,  1000/.  secured  by 
Bortgages  and  judgments,  in  trust,  after  Patrick's  death, 
fiv  ilia  grand-daughter,  Mary  (the  daughter  of  TAomo^,  and 
DOW  the  wife  of  Mr.  Hayes)^  for  heiw  life ;  and  afterwards 
fcr  her  issue  as  she  should  appoint ;  and  in  default  of  ap- 
pttntment,  equally.   Patrick,  the  settlor,  died  in  181 1 ;  and 
Tkmas,  his  son,  being  the  only  acting  trustee,  received 
the  1000/.,  and  lent  it  out,  the  bill  states,  as  he  thought 
proper.  In  1824,  upon  the  marriage  of  Mary,  the  settlement 
of  that  year  was  executed,  by  which  Thomas  provided  for 
■    ill  daughter,  much  in  amount  beyond  the  1000/. ;  but  in  no 
M    /M  of  the  settlement  is  any  notice  taken  of  the  settlement 
r     of  1805,  or  of  Mary's  rights  under  it.     Mary  was  under 
twenty-one  when  she  married  ;  but  that  circumstance  is  not, 
I  think,  material.    The  bill  alleged  a  case  of  fraud  and  con- 
cealment against  Thomas,  which  is  wholly  negatived  by 
the  answer.      Thomas  swears  that  his  daughter  was  fully 
aware  of  her  rights,  and  that  the  settlement  of  1824  was 
really  in  satisfaction  of  the  debt,  and  so  intended  by  all 
parties ;  although,   Mr.  Hayes  being  a  barrister,  and  he 
himself,  being  ignorant  of  forms,   the  settlement  of  1824 
was  silent  on  that  head. 

It  was  insisted,  on  the  part  of  the  plaintiff*,  that  the  settle- 
ment of  1824  being  for  a  marriage  portion,  the  satisfaction 
of  a  debt  was  excluded ;  and  the  case  of  Dreice  v.  Bidyood(a) 

(fl)  2  Sim.  &  St.  4-24. 
VOL.  II.  U 


1845. 

' 1 — - 

Hayes 

V. 

Oabyet. 
Judgment, 
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1840.        was  relied  upon.     I  cannot  say  that  I  concur  in  the  vie' 
Hates        taken  of  that  case  by  theVice-Chancellor,  SirJoAn  Leac^ 

Gabybt.       '^b^  statement  that  the  stock  was  purchased  by  the  brotk. 

Jntigmtnt.      ^^^^  ^^^  ^^"  moncy,  was,  of  course,  not  conclusive  ;  ai 
the  circumstance  that  the  settlement  was  expressed  to 
for  natural  love  and  affection,  Lord  Hardwick  thought. 
Wood  V.  Briant{a)y  afforded  no  argument  against  the  sa^ 
faction.     Here  the  settlement  of  1824  is  really  not  open 
any  such  objection :  for  although  a  marriage    portion 
expressed  to  be  provicTed,  yet  the  provision  far  exceeded  tl 
debt ;  and  the  settlement  is  so  ambiguously  framed,  as  ii 
some  manner  to  leave  it  in  doubt  whether  Thomas  really 
was  settling  what  was  wholly  his  own.     The  true  rule  is,  I 
think,  laid  down  in  Wood  v.  Briant^  which  I  am  prepared  Ui 
follow  :  a  provision  by  the  father,  on  the  marriage  of  bii 
daughter,  of  a  greater  sum  than  he  owes  to  her,  is,  in  ge» 
neral,  to  be  deemed  a  payment  of  the  debt.     It  is  not  n^ 
cessary  that  there  should  be  an  express  stipulation  to  that 
effect ;  Seed  v.  Bradford{b) :  nor  is  it  necessary  to  show  that 
the  husband  knew  of  the  debt,  according  to  Chave  v.  Fiff' 
rant{c).  I  think,  therefore,  that,  even  if  the  case  rested  here, 
the  settlement  would  be  a  satisfaction.     But  Thomas^  the 
father,  alleges  that  the  1000/.  settled  in  1805  and  receired 
by  him,  actually  formed  part  of  the  money  lent  to  Mr* 
Murphy y  one- third  of  which  was  settled  by  the  deed  of  1824, 
besides  other  funds.     So  that,  if  this  be  so,  the  very  fund 
was  re-settled ;  and  it  could  not  be  objected  that  the  husband 
was  not  aware  of  the  fact.      The  one-third  thus  settle 
proved  to  be  equal  in  amount  to  1000/.     The  modes  ^ 
which  the  funds  were  settled  in  1805  and  1824  were  nolS 


(a)2  Atk.  521  (c)  18  Ves.  8. 

(/>)  1  Ves.  501. 
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(liferent  as  to  prevent  the  latter  from  being  a  satisfaction 
of  the  former. 

Tbe  prayer  of  the  bill  is  confined  to  the  settlement  of 
18(6 ;  and  this  carefully,  and  with  a  view  to  ask  no  other 
tAL  For  it  appears  by  the  answer  of  Thomas,  the  father, 
iht  bis  son-in-law,  Mr.  Hayes,  received  from  him  all  the 
settled  funds  in  the  settlement  of  1824,  and  misapplied  them : 
isd  although,  therefore,  the  wife  and  children  have  an  effec- 
littl  remedy  for  the  breach  of  trust,  yet  that  would  involve 
Mr.  Hayes  himself.  This  bill,  therefore,  appears  to  be  a 
contrivance  to  charge  the  father,  and  to  keep  harmless  Mr. 
Ayef,  who  is  really  the  party  in  default.  It  was  insisted 
that  the  very  circumstance  that  the  funds  had  been  wasted, 
give  the  wife  and  children  a  right  to  go  against  the  fund 
ietded  in  1805 ;  but  there  is  no  such  settled  fund  remaining 
ii  specie :  in  either  view,  it  is  a  mere  demand  of  money ;  and 
99011  a  proper  bill  for  execution  of  the  trusts  of  the  settle- 
iMiit  of  1824,  an  effectual  decree  can  be  made,  providing  for 
tke  interests  of  all  parties.  This  is,  in  truth,  Mr.  Hayes's 
lull;  artfully  framed  so  as  to  excuse  himself.  1  think  that 
the  only  relief  sought  by  it,  is  barred  by  the  settlement  of 
1M4,  under  which  no  relief  is  sought ;  nor  are  the  neces- 
Hry  parties  before  the  Court  for  that  purpose.  I  shall, 
tberefore,  dismiss  this  bill  with  costs,  to  be  paid  by  the  next 
friend,  except  as  against  Mr.  Hayes,  who  will  bear  his  own 
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1 

Hates 

9. 
Garvet. 

Judgment. 
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— r 


HIGGINSr.  JOYCE. 

Apnl  16. 

A  solicitor  is     t/  OHN  JO  YCE^  the  brother  of  Henry  Joyce, 

not  at  liberty 

to  deal  with       tlcd  to  one-sixth  of  a  sum  of  1500/.,  charged  by 

his  client  for  a      .  r  i  •     r    i  i      i       i        <•  t 

security  for  a     Tiage  settlemeut  of  bi8  father,  upon  the  lands  of  r 
him  by  a  third    ^^^  Other  estates,  of  which  Henry  Joyce,  under 
^vTg'to  hu"*  settlement,  was  seised  in  fee.     In  1811,  Thomas  . 
J^foimation^he  **  »ol'citor  for  Johu  Joycc  and  his  brothers.  Rich 
possesses  COD-    Patrick,  filed  a  bill  in  their  names  against  Henry  «. 

nected  with  his  ^  ^ 

demand,  and      raise  their  portions.     At  the  time  of  filing  this  t 

the  nature  of 

the  security,      and  Patrick  Joyce  were  minors.     In  March,  181 

Therefore, 

where  a  soli-  ceiver  was  appointed  in  that  suit  over  all  the  lands 
his  client  a  to  the  charge,  except  the  lands  of  Bonnogues  > 
rsnra  of*"  houses  in  the  town  of  Galway,  producing  an  in 
r^n'th^^e  *^^"^  ^^'-  P®'  annum,  which  were  left  in  the  poss 
of  the  principal  ffgfijry  Joycc,  for  his  maintenance.     In  November 

debtor,  for  the  ^        sr     ^ 

recovery  of       decree  to  account  was  made  in  that  suit ;  under  it  t 

which  the 

client  was  then  ter  made  his  report  on  the  12th  of  June,  1813,  find 

prosecuting  a 

suit  in  Equity,  there  was  due  to  John  Joyce,  for  principal  and  in 

disclose  to  him  foot  of  his  share  of  the  charge  of  1500/.,  the  sum  < 

stMceTcOTi'-  *"^  ^^  ^^^  9th  of  July,  1813,  a  decree  for  a  sale 

that^state*  ^ane,  and  the  other  lands,  for  payment  of  the  sums  i 

and  particularly   ^|^g  pronOUnCcd. 
that  he  (the  ^ 

solicitor)  had 
other  demands 

affecting  it,  a         John  Joycc  attained  his  age  some  time  in  the  ye 

bill  to  enforce 

that  security      and  shortly  afterwards  Thomas  Higgins  obtained  fi 
with  costs.    '    under  the  following  circumstances,  the  security 
was  the  object  of  the  present  suit  to  enforce. 


In  and  previous  to  the  year  1808,  Thomas  Hig 
been  the  attorney  of  Henry  Joyce,  who  became  inc 
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Urn  in  a  large  sum  of  money  for  costs :  and  the  costs  having 

been  taxed,  Henry  Joyce^  in  order  to  secure  the  payment 

thereof,  executed  his  bond  to  Mr.  Higgins,  in  the  penai  sum 

of  2595/.  4«.,  with  a  warrant  of  attorney  to  confess  judg- 

Bmt;  upon  which  a  judgment  was,  afterwards,  in  Hilary 

Tenn,  1808,  entered  in  the  Court  of  Common  Pleas. 


1845. 

1 

HiGOINS 
V. 

Joyce. 
Statement, 


Mr.  Higgins  having  become  urgent  for  the  payment  of 
Usdemaod,  and  having  threatened  to  issue  execution  on  his 
jodgoent,  Henry  Joyce,  on  the  31st  of  January,  1812,  ap- 
plied to  the  Court  of  Common  Pleas  to  have  the  costs  re- 
ttxed,  upon  the  allegation  that  the  former  taxation  had  been 
o parte  ;  and  on  the  8th  of  February  he  obtained  an  order 
diit  Mr.  Higgins  should  furnish  to  him  his  several  bills  of 
<oit8,  and  that  the  same  should  be  taxed.  Upon  the  re-taxa- 
tion the  amount  of  the  several  bills  of  costs  was  increased  ; 
ndon  the  16th  of  April,  1812,  it  was  ordered  by  the  Court 
^Hemy  Joyce  should  forthwith  pay  to  Mr.  Higgins  the 
fail  costs  of  the  re-taxation,  and  such  costs  as  had  been 
^ed  to  the  original  costs  on  the  taxation  ;  and  also  the 
«wt8of  the  cause  shown  against  the  application  oi  Henry 
«%cc,  and  of  the  motion.  The  costs  so  ordered  to  be  paid 
wnounted,  as  Mr.  Higgins  alleged,  to  the  sum  of  214/.  Is.  2d. 
Thebill  of  costs  of  the  re-taxation  was  not,  however,  forth- 
coming: nor  was  there  evidence  in  the  cause  that  it  had 
*^n  taxed ;  but  a  copy  of  a  summons  to  tax  the  costs, 
^«€d  the  20th  of  June,  1812,  was  produced  by  Mr. 
ins. 


"^  fit^^tii^  being  about  to  enforce  the  payment  of  these 

^^'^^  Mr.  Hughes^  the  father-in-law  of  Henry  Joyce,  wrote 

^"^following  letter  to  him,  dated  the  5th  of  June,   1813: 

*^''»  King  has  informed  me  you  were  to  issue  an  attach- 
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1845. 

f 

HiGGINS 

0. 

Joyce. 
Statement. 


ment  agaiDSt  Henry  Joyce  for  your  taxed  oosUy  vhicfa  I  d! 
not  imagine  you  would  do,  after  our  agreement.  Sure  yc 
cannot  say  you  met  with  any  interruption  in  bringing  Ki 
lenane  to  a  sale.  Your  costs  must  be  the  first  money  to  I 
paid  out  of  the  purchase-money  ;  or,  if  you  like  better,  yc 
shall  have  an  order  from  John  Joyce  to  receive  it  out  of  h 
child's  portion.  I  beg  your  answer,  which  will  oblige.  Jol 
Joyce  will  be  here  on  Thursday,  ready  to  send  you  tl 
order." 


It  did  not  appear  whether  Mr.  Higgins  returned  any  a: 
swer  to  that  letter.  On  the  17th  of  June,  1813,  he  execnti 
a  power  of  attorney  to  J.  </.,  to  demand  the  214/.  Is.  2 
from  Henry  Joyce ;  and  an  affidavit  by  <7.  J.  was  produca 
in  which  he  stated  that,  on  the  24th  of  June,  1813,  he  serir 
Henry  Joyce  with  a  copy  of  the  order  of  the  16th  of  Api 
1812;  and  at  the  same  time,  by  virtue  of  the  power 
attorney,  which  he  produced  to  Henry  Joyte^  demand 
from  him  the  sum  of  214/.  7«.  2d.,  stated  in  the  power 
be  the  taxed  costs  pursuant  to  the  said  order.  On  the  22 
of  July,  1813,  it  was  ordered  by  the  Court,  upon  the  appli 
cation  of  Mr.  Higgins^  and  upon  reading  the  order  of  **th 
16th  of  April  last,"  and  the  affidavit  of  c7.  </.,  and  anotbe 
affidavit,  that  an  attachment  should  issue  against  ffewT 
Joyccy  unless  cause.  It  did  not  appear  whether  that  cor 
ditional  order  was  ever  made  absolute ;  or  whether,  at  tb 
time  when  payment  of  the  costs  was  demanded,  the  bill  ^ 
costs  for  the  214/.  was  shown  to  Henry  Joyce. 


On  the  12th  of  July,  1813,  Mr.  Hughes  again  wrote  t; 
Mr.  Higgins  :  '*  I  received  your  favour,  and  cannot  bu 
agree  with  you  that  it  was  incumbent  on  you  to  have  yoa 
costs  secured ;  and  no  person  can  take  it  ill  of  you  to  do8( 
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For  my  part,  I  shall  ever  acknowledge  that,  since  1  got 
iDto  etmuDiuiication  with  you  for  Mr.  Joyce^  do  man  could 
bdiare  more  like  a  gentleman  ;  and  I  shall  only  say  that  I 
lUl  take  care  that  you  shall  have  no  cause  to  charge  me 
vitk  i  breach  of  agreement  or  promise ;  and  I  hope  that  I 
will  convince  you,  on  the  general  settlement,  that  it  is  my 
vUi  that  Mr.  Joyce  shall  pay  your  demand  without  trouble 
orlNfocnstination.  Enclosed  I  send  you  Mr.  John  Joyce's 
letter,  empowering  you  to  receive  214/.  you  had  against  his 
kotber  Henry^  put  of  his  child's  portion,  if  you  cannot  get 
it  out  of  the  produce  of  Killenane.  This  secures  you 
agimst  contingencies.  I  pray  you  may  acknowledge  the 
neeipt  of  this,  directed  to  me,  to  the  care  of  Henry  Joyce^ 
PbitK>ffice,  Tuam." 
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Y 

HlOOINB 
9. 

Joyce. 
Statement, 


The  letter  of  John  Joyce  to  Mr.  Higgins^  enclosed  there- 
n*  was  in  these  words :  ^*  Sir,  I  do  hereby  empower  and 
Mthorixe  you  to  receive  out  of  my  child's  portion,  a<9  stated 
by  the  Master,  the  sum  of  214/.  sterling,  to  pay  your  costs 
•gainst  my  brother,  Henry  Joyce,  for  which  you  obtained 
U)  attachment  against  him,  in  case  you  do  not  receive  the 
Mne  out  of  the  sale  of  Killenane.  As  soon  as  the  sale  is 
perfected,  I  shall  go  to  town  and  perfect  any  receipt  or 
other  power  that  may  be  necessary  for  you." 

Upon  receipt  of  these  letters,  Mr.  Uiggins  forbore  fur- 
^ef  proceedings  against  Henry  Joyce,  for  recovery  of  the 
214/. 


^  May,  1815,  the  lands  of  Killenane  were  sold  under  the 
"^^ein  the  Chancery  cause,  for  the  sum  of  2310/.,  which 
^^  more  than  the  amount  of  the  charges  thereon ;  but  the 
purchaser  was  afterwards,  in  July,  1815,   discharged  from 
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his  purchase,  upon  the  ground  that  a  good  title  could  not 
be  made  to  him  under  the  decree,  the  necessary  parties 
not  being  before  the  Court. 

Mr.  Higgins  was  also  a  creditor  of  Henry  Jcyce^  on  foot 
of  several  otherjudgments,  some  prior  and  others  subsequent 
in  date  to  the  letter  of  the  12th  of  July,  1813  ;  and,  amongst 
them,  on  foot  of  a  judgment  obtained  in  Hilary  Term,  1826. 
In  that  year  he  issued  an  elegit  on  the  judgment  of  1825,  and 
extended  the  lands  of  Bonnogues  and  the  houses  in  Galway, 
as  and  for  a  moiety  of  all  the  lands  of  Henry  Joyce;  and 
continued  in  possession  thereof,  under  the  elegit^  until  1833. 
In  1834  an  account  was  settled  between  him  and  Henry 
Joyce^  on  foot  of  his  demand,  and  a  balance  was  found  to 
be  due  to  Mr.  Higgins  ;  and  by  indenture  of  the  25th  of 
October,  1834,  Henry  Joyce  assigned  Bonnogues  and  the 
houses  in  Galway  4o  a  trustee  for  Mr«  Higgins^  for  the 
term  of  ninety-nine  years,  upon  trusts  for  payment  of  his 
demands :  and  the  trustee  had  ever  since  continued  in  pos> 
session  thereof.     The  settled  account  was  not  produced. 


In  1825  Mr.  Higgins  ceased  to  be  the  solicitor  of  John 
Joyce;  and  in  Novemberof  that  year,a  supplemental  bill  was 
filed  against  the  proper  parties,  to  remedy  the  defect  in  the 
original  suit ;  and  in  January,  1843,  a  decree  for  a  sale  of 
the  lands  was  pronounced  in  the  supplemental  suit.  By  that 
decree  a  sum  of  300/.,  part  of  the  sum  reported  due  to  John 
Joyce^  was  ordered  to  be  impounded  in  Court  for  one  fort- 
night, for  the  purpose  of  enabling  Mr.  Higgins  to  take  such 
proceedings  as  he  might  be  advised,  to  establish  his  rights 
under  the  letter  of  July,  1813,  against  the  share  of  John 
Joyce;  and  thereupon  he  filed  the  present  bill  against  John 
Joyce  and  Henry  Joyce,  praying  that  the  letter  of  the  1 2th  of 
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July,  1813,  might  be  decreed  to  have  created  a  valid  charge 
apon  the  sum  due  to  John  Joyce^  on  foot  of  his  share  of 
the  charge  of  1500/.,  to  the  extent  of  the  sum  of  214/.,  and 
interest  thereon  from  the  date  of  said  letter ;  and  for  an 
acooont  of  the  sum  due  on  foot  thereof;  and  for  payment 
out  of  the  share  of  John  Joyce. 
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By  hit  answer,  John  Joyce  denied  that  he  had  authorized 
James  Hughes  to  write  the  letter  of  the  5th  of  June,  1813: 
and  said  that  in  July,  1813,  he  was  altogether  destitute, 
and  Henry  Joyce  being  then  on  a  visit  at  the  house  of  James 
HugheMy  he,  John  Joyce,  went  to  him  in  the  hope  of  ob- 
tuning  some  assistance ;  and  that  at  the  request  and  dicta- 
tion oi  James  Hughes,  he  wrote  the  letter  of  12th  July, 
1813»  being  informed  that  it  would  facilitate  arrangements 
then  pending  for  a  sale  of  part  of  the  estate  of  Henry  Joyce^ 
out  of  the  purchase-money  of  which,  he  was  to  be  paid  his 
ciemand;  and  he  denied  that  any  consideration  was  given 
to  him  for  writing  said  letter ;  and  said  that  at  that  time  he 
had  no  other  professional  adviser  than  Mr.  Higgins. 


Mr.  Sergeant  Warren^  Mr.  MonahaUy  and  Mr.  P.  Blahe^ 
for  the  plaintiff. 


Argument. 


Mr.  Moore^  Mr.  W.  Brooke^  and  Mr.  C  Andrews^  for 
John  Joyce. 


Hunter  v.  Atkins{d)  ;  Hall  v.  Hallet{b)  \  Lewis  v.  A/o/- 
gan(c)  ;  Lawless  v.  Mansjield{d). 

(a)  Coop.  Rep.  temp.  Brougham,         (c)  5  Pri.  42. 
668  ;  S.  C.  3  M.  &  K.  113.  («/)  1  Dru.  k  War.  557. 

(A)   I  Cox,  234. 
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HioGiNs      The  Lord  Chancellor  : — 

V. 
JOTCB. 


Jmdffwuni, 


This  is  a  case  of  some  importance  as  to  the  prindi 
involved  in  it.  The  younger  children  of  the  late  Mr.  «7b| 
of  whom  John  Joyce  was  one,  were  entitled  amongst  th 
to  a  sum  of  1500/.,  payable  out  of  the  estate  in  quesdc 
and  subject  thereto,  Henry  Joyce  was  entitled  to  the  inl 
ritance.  A  bill  had  been  filed  during  the  minority -of  Jc 
Joyce  to  raise  the  portions;  he  came  of  age  in  1813,  i 
had  no  other  provision  than  his  share  of  the  portion,  whi 
amounted  to  250/.  and  interest.  In  1813  a  report  was  m 
in  that  suit,  ascertaining  the  shares  of  the  portion  to  wUi 
the  several  younger  children  were  entitled.  After  the  lap 
of  several  years,  certain  proceedings,  to  which  it  is  notD 
cessary  I  should  refer,  were  taken  for  a  sale  of  the  estat 
The  present  plaintiff,  Mr.  Higgina^  was  the  attorney  ford 
plaintiffs  in  that  family  suit,  and  amongst  them,  for  JU 
JoycCy  the  defendant  in  this  suit ;  audit  appears  that  hewi 
also,  during  the  prosecution  of  that  suit  and  previous  there! 
attorney  for  Henry  Joyce  in  many  other  transactions ;  ai 
that,  in  the  course  of  that  employment  of  him  by  BeiL 
Joyccj  costs  to  a  large  amount  had  been  incurred.  Tb 
were  taxed,  and  a  bond  and  judgment  were  obtained  i 
them.  At  last  disputes  arose  between  Higgins  and  Hn 
Joyce,  not  with  reference  to  the  cause  or  the  portions,  b 
with  respect  to  the  taxation  of  the  costs  in  the  other  m 
ters.  The  result  was  that  considerable  additional  costs  wi 
incurred  in  re-taxing  those  costs ;  and  Henry  Joyce  i 
ordered  to  pay  the  costs  of  the  re-taxation,  amounting 
about  214/. ;  for  the  original  costs,  instead  of  being  reduo 
were  increased  by  a  small  amount.  John  Joyce  had  nothi 
to  do  with  these  proceedings ;  they  did  not  relate  to  a 
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{vopertyof  his.  He  was  wholly  without  any  provision  but 
tiiii  small  portion,  and  was  so  reduced  in  his  circumstances, 
tbt  shortly  afterwards  he  enlisted  in  the  East  India  Com- 
iwy's  senrioe,  and  did  not  return  to  Ireland  uptil  1826.  It 
,  Mw  turns  oat  that  Higgins  was  a  creditor  by  judgment  of 
Bmrf  Joyce  to  a  large  amount :  some  of  the  judgments  he 
kd  obtained  for  his  own  demands ;  and  others  he  had  bought 
spfirom  creditors  oi  Henry  Joyce.  In  these  circumstances, 
kving  a  judgment  for  the  costs  so  re-taxed,  but  doubting 
ikether  the  costs  of  the  re-taxation  could  be  recovered  under 
it,  ke  became  desirous  to  obtain  some  security  for  payment 
sf  tbe  costs  of  re-taxation.  He  did  not  want  any  new  secu- 
lity  to  enable  him  to  take  the  person  of  Henry  Joyce  in 
eieeution ;  but  what  he  desired  was  security  for  payment 
of  the  costs  of  re-taxation. 

1  cannot  permit  the  plaintiff  to  say,  if  he  be  entitled  to  en- 
force his  present  demand,  that  he  has  neglected  to  preserve 
tbe  evidence  of  it.  He  was  placed  in  a  peculiar  situation. 
He  had  obtained  a  security  from  a  young  man,  as  surety 
ibr  another ;  he  was  therefore  bound  to  keep  all  the  docu- 
menta  connected  with  the  transaction,  in  order  to  enable  the 
Court  to  judge  of  its  validity.  But  1  have  only  the  papers 
of  one  side ;  for  everything  on  the  part  of  Uiggins  has  been 
nislaid.  The  original  bill  of  costs,  which  he  was  bound  to 
prepare  to  show  to  the  party  and  leave  with  the  officer,  is 
not  produced.  The  taxation  of  the  costs  of  re-taxation  is 
not  forthcoming,  and  that  document  ought  to  be  in  his  own 
POMesaion.  He  writes  letters  and  receives  answers ;  yet  none 
of  the  letters  written  by  him,  or  copies  of  them,  have  been 
Muced.  I  am  called  on  to  enforce  this  agreement,  not 
^pon  the  whole  correspondence  which  constitutes  the 
*peemcnt,  but  merely  upon  letters  written  by  the  party 


1845. 

Higgins 

Joyce. 

JmdgmtnL 
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JOTCB. 
jKdgment. 


against  whom  the  bill  is  filed,  and  by  a  third  person  to  tl 
plaintiff.  I  never  have  seen  a  case  in  which  the  evidem 
was  more  defective ; — a  case  in  which  a  solictor  has  induci 
a  young  man,  just  come  of  age,  to  become  security  for 
debt  not  his  own ;  and  has  neglected  to  keep  copies  of  h 
own  letters,  or  to  preserve  the  evidence  of  the  real  nator 
of  the  transaction. 


The  case  appears  to  me  to  stand  thus :  I  think  that  tb 
conditional  order  for  the  attachment  was,  upon  the  evidenee^ 
irregular ;  for  it  was  issued  without  any  proof  that,  whentlw 
demand  was  made,  the  bill  of  costs  was  shown  to  Benrf 
Joyce  ;  and  it  is  stated  by  the  officer  of  the  Court,  in  idi 
evidence,  that  at  that  time  it  was  the  practice  to  show  tJM 
bill  of  costs  when  the  demand  was  made  ;  and  no  attempt 
has  been  made  to  deny  that  such  was  the  practice.  I  mait, 
therefore,  take  it,  that  the  conditional  order  was  irregtthr 
in  that  respect,  and  also  in  another  point ;  for  the  order 
for  the  taxation  of  the  bill  of  costs  having  been  made  is 
April,  1812,  and  the  conditional  order  for  the  attacfament 
in  July,  1813,  andit  being  necessary  to  the  validity  of  thit 
order  that  there  should  be  a  proceeding  within  a  year  of  the 
former  order,  the  second  order  refers  to  the  former  as  bel^ 
ing  date  in  April  last,  which,  on  the  face  of  it,  made  the 
second  order  regular,  whereas  in  fact  it  was  irregular.  But, 
supposing  that  the  conditional  order  was  regular,  it  ought 
to  have  been  followed  by  an  absolute  order. 


Then  what  are  the  merits  of  the  case  ?  I  have  no  answe 
to  the  letter  of  the  5th  of  June,  1814,  from  Hughes^  tfa 
agent  of  Henry  Joyce,  to  Higgins.  That  letter  was  wc 
calculated  to  call  on  the  plaintiff  to  act  with  great  caution 
the  security  not  having  been  offered  by  the  defendant  bin 
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tA(,  and  all  his  dependence  being  on  this  small  portion,  and 
kflot  being  stated  that  he  was  to  receive  any  consideration 
fcr  giving  it.   I  am  bound  by  the  evidence  to  consider  that 
Aepliintiff  wholly  rejected  the  proposition  contained  in  it ; 
ftrlfind  that,  notwithstanding  the  letter,  he,  on  the  17th 
if  Jane,  1813,  about  a  fortnight  afterwards,  executed  a 
>  poirer  of  attorney  to  make  a  demand  of  the  costs,  in  order 
Aereon  to  ground  an  application  for  an  attachment;  and  I 
lire  the  affidavit  of  the  person  making  that  demand,  dated 
Ae  S6th  of  June ;  and  lastly,  there  is  the  conditional  order 
fcr  an  attachment,  dated  the  2nd  of  July.     It  is,  therefore, 
■snifest,  that  the  plaintiff  repudiated  the  proposition  alto- 
gether. No  answer  to  that  letter  is  produced  :  but  there  is  a 
letter  of  the  12th  July,  1813,  from  Hughes  to  Higgina^  in 
wUdi  he  says :  *^  Enclosed  I  send  you  Mr.  John  Joyce's 
letter,  empowering  you  to  receive  214/.  you  had  against 
til  brother,  Henrys  out  of  his  child's  portion,  if  you  cannot 
get  it  out  of  the  produce  of  Killenane.     This  secures  you 
igainst  contingencies.     I  pray  you  may  acknowledge  the 
»«eipt  of  this,  directed  to  me,  to  the  care  of  Henry  Joyce^ 
Post-office,  Tuam."     That  letter  shows  that  Henry  Joyce 
ns  a  party  to  this  transaction.     Again,  there  must  have 
Wen  a  copy  of  John  Joyce's  letter  made  for  him  ;  he  evi- 
^tly  was  an  ignorant  person  ;  his  letter  is  mis-spelled 
dtfoughout.     I  have  no  doubt  that  his  letter  was  a  copy 
^  a  document  placed  before  him.    Then  this  bill  is  filed, 
•fter  the  lapse  of  many  years,  to  enforce  this  as  an  agree- 
n^t  to  charge  JoAn  Joyce's  portion  with  the  debt  of  Henry 
Jojfce. 


1845. 


HiGCSINS 

o. 

Joyce. 
Judgment, 


1  most  first  inquire  whether  this  is  a  transaction  which 
«e  law  will  sustain.  I  do  not  say  that  a  solicitor  may  not 
**•!  ^ith  a  family  or  father  and  son  for  a  security  for  costs 
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actually  due ;  but  in  most  of  the  cases  where  debts  of  tb 
father  have  been  cast  on  the  son,  it  was  matter  of  frmLZ 
arrangement,  upon  the  occasion  of  a  provision  being  WMm 
for  the  son.  This  is  the  case  of  two  brothers,  the  elder  c 
whom  had  not  performed  a  single  duty  he  owed  towards  !■ 
younger  brother.  He  bad  not  paid  him  any  interest  odIh 
portion  for  six  years,  though  he  had  no  other  provisiaii 
and  he  had  wholly  neglected  his  education.  But  suppoM 
Biggins  was  competent  to  deal  with  John  Jopce^  and  obta 
from  him  a  security  for  the  debt  of  his  brother,  a  matltf 
with  which  he  had  no  concern  and  firom  which  he  deriidl 
no  benefit,  and  the  result  of  which  was  to  deprive  hia  d 
his  small  property ;  this,  at  least,  I  am  dear  o^  that  h% 
being  the  attorney  of  JbAn  Joyce,  and,  as  such,  bound  li 
prosecute  the  then  pending  suit  for  him,  was  bound  li 
give  him  all  the  information  which  would  enable  so  yoiii| 
a  person  to  form  a  fiedr  judgment  of  the  nature  of  the  tnflfi 
action  he  was  about  to  enter  into.  Did  he  do  so  ?  Jdli 
Joyce  was  brought,  as  a  mere  schoolboy,  to  write  a  copyrf 
a  document  furnished  to  him,  having  himself  do  knowledgi 
or  information  on  the  subject.  Is  it  to  be  allowed  to  a  sot 
citor,  concerned  for  minors  in  a  cause,  to  obtain  for  a  coib* 
teral  purpose  the  whole  portion  of  one  of  the  late  ainaiii 
without  any  consideration  given  to,  or  communicatimi  hsi 
with  him  ?  Who  took  care  of  the  interests  of  Jolm  JofH 
in  this  transaction  ?  The  document  shows,  on  the  h»d 
it,  that  John  Joyce  knew  nothing  about  the  nature  of  tk 
security  be  was  giving ;  and  we  now  know  that  it  was  doab^ 
ful  at  that  very  moment,  and  was  so  considered  by  Hig^ 
himself,  whether  Higgins  had  an  available  security  for  tU 
debt  on  the  estate  of  Henry  Joyce.  The  security  given  b| 
John  Joyce  was  to  be  available  in  case  Higgins  did  not  n 
ceive  bis  demand  out  of  the  proceeds  of  the  sale  of  fleai 
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hfi$  estate.  I  dare  say  he  was  told  that  his  giving  this 
Mflritjr  was  a  matter  of  no  importance :  but  I  lay  down 
iiijniodpley  that  Higgins  was  not  at  liberty  to  take  this 
mrity  from  John  Jo^ce  without  acquainting  him  with  all  j^^oment 
ikenreomstances  of  the  estate,  the  incumbrances  that  were 
ipsa  it,  especially  his  own,  and  without  making  him  per- 
fadf  acquainted  with  the  nature  of  the  document  he  was 
.  akmt  to  execute.  It  is  in  proof  that,  before  this  letter 
:  rf JbJbi  Joyce  was  written,  Higgins  was  purchasing  up 
■eambnuices  affecting  the  estate  of  Henry  Joyce.  Did 
k  communicate  to  John  Joyce  the  existence  of  these 
Mnirities,  and  that  he  meant  to  enforce  them  against 
Ab  crtate,  and  leave  the  portion  as  the  only  security 
Ir  Us  demand  for  the  costs  ?  No  such  thing.  In  1825, 
ihen  this  transaction  took  place,  the  receiver  in  the 
iMe  had  not  been  extended  to  a  small  part  of  the  estate 
Miidng  about  602.  a  year.  I  do  not  quarrel  with 
kat ;  on  the  contrary  I  think  it  right,  where  it  can  be 
loae,  to  leave  to  the  owner  of  the  estate  some  part  of 
t  far  his  own  support ;  but  I  find  fault  with  this,  that 
Aer  Higgins  had  obtained  this  security  from  John  Joyce^ 
^  in  order  to  obtain  payment  of  other  debts  incurred  by 
Beaiy  Joyce^  subsequent  to  this  transaction,  procured  from 
lam  the  rents  of  that  part  of  the  estate  over  which  the  re- 
ttirer  had  not  been  extended.  How  is  that  to  be  defended  ? 
Those  rents  were  properly  applicable  to  the  payment  of  the 
portion ;  and  if  they  had  been  so  applied,  they  would  have 
Decreased  the  primary  fund  for  payment  of  the  costs.  Every- 
4ing  which  Higgins  received  on  the  foot  oi  puisne  securi- 
^  was  so  much  deducted  from  the  fund  for  payment  of 
!ie  costs.  The  conduct  of  Higgins  has  been  such  as  to  de- 
ive  him  of  the  benefit  of  his  security  against  John  Joyce  ; 
*  he  ought  not  to  have  touched  any  part  of  the  fund  for 
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H1001N8 

o. 
Joyce. 

Judgment, 


payment  of  a  subsequent  demand,  and  keep  his  prior 
on  foot  as  against  John  Joyce.  Again,  it  appears 
counts  were  settled  in  1834,  between  Higgins  an( 
Joyce ;  but  no  evidence  of  what  they  were  has  beei 
I  am  bound  to  suppose  that  those  accounts  inclu 
214/.  for  costs,  as  they  ought  to  have  done ;  and  tl 
gins  took  care,  out  of  the  rents  of  the  reserved  pc 
the  estate,  to  pay  himself  this  demand.  If  the  am< 
not  include  the  214/.,  yet  I  think  the  plaintiff  was 
liberty  to  divert  those  rents  from  that  which  was  tl 
per  destination. 


Upon  the  whole  case,  the  evidence  does  not  war 
in  decreeing  for  the  plaintiff;  and  upon  the  princi 
Higginsj  as  solictor  for  John  Joyce^  was  not  at  li 
take  from  him  a  security  for  the  debt  of  his  brother, 
informing  him  of  all  that  related  to  the  property, 
nature  of  his  own  securities  which  affected  the  inhc 
I  must  dismiss  this  bill,  and,  as  against  John  Joyi 
costs.  I  have  not  said,  nor  do  I  mean  to  lay  dowi 
proposition,  that  a  solicitor  is  not  at  liberty  to  deal 
client  for  a  security  for  a  third  person  ;  but  he  mi 
fairly  and  with  full  information. 
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HAMILTON  V.  JACKSON. 

ApHl  18. 

By  articles  executed  in  contemplation  of  a  marriage  be-  By  marriage  ar- 

ticles,  the  in- 

tveen  William  Hamilton^  jun.,  and  Anne  M'Math^  bear-  tended  husbaDd 
iBg  date    the  30th  of  April,    1794,  and   made  between  in  case  he  should 
WiOiam  Hamilton,  the  elder,  ofLesquil,  former,  of  the  time°of  his  in^ 
Jntpart;  William  Hamilton,  jun.,  his  fourth  son,  of  the  J^^th^'^iwue 
lecond  part ;  Anne  M'Math,  of  the  third  part ;  and  Andrew  *?  ^ff.  •»>«  , 

^  ^  should  be  entl- 

WMaik,  of  Aughdreena,  former,  her  fother,  of  the  fourth  ^i®^  ^  one-half 

of  what  pro- 

pvt;  William  HamiUon,  the  elder,  in  order  to  make  a  pro*  pertj,  real  or 

personal,  he 

vinm  for  his  son,  William  Hamilton,  jun.,  in  case  the  mar-  should  die 
ane should  take  effect,  and  in  consideration  of  the  marriage  aessed  of  /and 
tad  of  the  marriage  portion  agreed  to  be  paid,  as  after  men-  encetoanj  ere. 
tkaed,  assigned  to  William  HamiUon,  jxxn.,  certain  lease-  t^'^^^''^^^' 
Md lands  and  premises,  subject  to  the  payment  of  the  rent  ^u^Wchhe 
[    roenred ;  and  also,  by  his  bond  to  his  said  son,  secured  to  e»ec«te  in  his 

f  life- time,  con- 

Mill  the  payment  of  the  sum  of  1 13/.  15^.  on  the  day  next  trary  to  the 

true  intent  and 

ifter  the  solemnization  of  the   marriage.       And  Andrew  meaning  of  the 

articles 

M^Math,  in  consideration  of  the  intended  marriage,  and  There  was  no 
as  a  marriage  portion  with  his  daughter,  agreed  to  give  with  J.^**!  and°i^e 
her  the  sum  of  200/. :  that  is  to  say,  100/.  thereof,  payable  fj^^^^^^htltife 
the  day  after  the  marriage ;  and  the  remaining  sum  of  100/.  8«»7?v*n«- 
Dayable,  with  interest,  one  year  after  the  birth  of  the  first  entitled,  in 

*^^  /  Addition  to  the 

child  of  the  intended  marriage.     And  it  was  agreed  that  moiety  of  her 

husband's  real 

io  case  Anne  M^Math  should  die  in  the  life-time  of  her  in-  and  personal 
tended  husband,  without  issue,  then  the  sum  of  100/.,  part  her  by  thearti- 
of  the  200/.,  should  go  and  revert  back  to  Andrew  M^Math.  ^l^^f  the  other 
And    WiUiam   Hamilton,  jun.,  covenanted  with  Andrew  "^^^Z^l^'lt 
M^Math,  that  in  case  he  should  die   in  the  life-time  of  inheritance. 
/inne  M'Math,  his  intended  wife,  without  issue  by  her, 

VOL.  II.  X 
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Hamilton 

v» 
Jackson. 

Statement, 


Argument, 


that  then  and  in  such  case,  the  said  Anne  M^Math  shou 
be  entitled  to  one  full  half  of  what  property,  real  or  pers 
nal,  of  what  kind  soever,  the  said  William  should  die  sei& 
or  possessed  of  at  the  time  of  his  death  ;  and  that  in  p 
ference  to  any  creditor  or  creditors  of  the  said  WiUim 
or  to  any  deed  or  will  which  the  said  William  might  mc 
or  execute  in  his  life-time,  contrary  to  the  true  intent  a 
meaning  of  the  articles. 

William  Hamilton^  jun.,  died  in  1844,  seised  and  po 
sessed  of  several  fee-simple,  freehold  and  leasehold  a 
tates,  and  of  personal  property ;  and  leaving  his  wife  hii 
surviving.  There  never  had  been  any  issue  of  the  mai 
riage.  By  his  will,  dated  the  16th  of  December,  184S 
he  devised  and  bequeathed  his  real  and  personal  propert 
amongst  his  nephews  and  other  relations,  subject,  as  to  pia 
of  it,  to  an  annuity  of  500/.  per  annum  for  his  wife,  dario 
her  life  ;  and  he  also  gave  to  her  the  use  of  his  dwellio{ 
house,  furniture  and  plate,  during  her  life. 

Mrs.  Hamilton  elected  to  take  against  the  will ;  and  fil< 

the  present  bill  praying  that  she  might  be  declared  entith 

to  the  benefit  of  the  articles  of  1794,  and  that  same  migi 

be  carried  into  execution ;  and  for  an  account  of  the  real  ai 

personal  estate  of  William  Hamilton^  jun,y  of  which  he  di 

seised  of,  possessed  or  entitled  to ;  and  that  she  might 

declared  entitled  to  a  clear  moiety  thereof,  and  to  don 

out  of  the  other  moiety  of  her  husband's  real  estate. 

• 
Mr.  Sergeant  Warren^  Mr.  W.  Brooke^  and  Mr.  La 

for  the  plaintiff. 

Mr.  Bennett,  Mr.  Moore^  Mr.  Gayer,  and  Mr.  R 
Moore,  for  the  several  devisees  of  the  real  estate. 
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Though  the  provision  made  by  the  articles  of  1794,  for 
tbe  plaintiff,  is  not  expressed  to  be  for  her  jointure,  it  is 
Bunifest  that  it  was  intended  to  be  such;  and  it  being  ap- 
parent that  the  moiety  of  the  real  and  personal  estate 
thereby  given  to  her  was  intended  to  be  her  only  provision 
in  case  she  should  survive  her  husband,  it  is  a  satisfaction 
of  her  claim  to  dower ;  Vizard  v.  Longdale{a)  ;  which 
was  approved  of  by  Sir  A,  Hart,  in  Power  v.  Sheil(b)  ; 
Lord  Buckinghamshire  v.  Drury{c).  In  Gartshore  v. 
(Mie{d)  the  husband,  after  making  some  provision  for 
Us  wife  in  case  she  should  survive  him,  covenanted,  in 
consideration  of  the  marriage,  that  his  heirs,  executors, 
&e^  should,  within  six  months  after  his  decease,  convey, 
pay  and  assign  to  her  a  certain  proportion  of  all  such 
nal  and  personal  estate  as  he  should  be  seised  or  pos- 
sessed of,  or  entitled  to  at  his  decease  ;  and  Lord  Eldon  laid 
A)wn  the  principle  that  if,  upon  the  whole  instrument,  it 
appeared  that  the  provision  made  thereby  was  intended  to 
be  the  provision  which,  in  every  view,  the  wife  was  in- 
tended to  have,  as  between  her  and  the  heirs,  executors, 
&nd  administrators  of  the  husband,  it  was  a  bar  to  her  claim 
to  dower.  It  is  a  fair  inference  that,  when  the  wife  stipu- 
lated for  more  than  the  law  would  have  given  her,  viz., 
oneJialf  instead  of  one-third,  it  was  to  be  in  lieu  of  that 
which  the  law,  independently  of  contract,  would  have  given 
I^w:  or,  if  the  provision  by  the  articles  of  1794,  is  not  an 
*l»olute  bar  to  dower  (for  it  is  to  arise  in  one  event  only), 
yet  the  dower  must  be  taken  to  be  a  part  satisfaction  of  the 
^fe*8  claim  under  articles.  Bermingham  v.  Kirwan{e), 
*Dd  Wilcocks  V.  }Vilcocks(/),  were  referred  to. 


(«)  Cited  in  Tirmeyy.  Tinney, 
3Atk.8. 
W  1  Mol.  296. 
'»  2  Eden.  60. 


{d)  lOVes.  I. 

{e)  2  Sch.  &  Lef.  444. 

{f)  2  Vern.  558. 
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Mr.  W.  Brooke^  in  reply. 

This  is  not  a  provision  in  lieu  of  dower.  It  d 
appear  that  dower  was  in  the  contemplation  of  the 
when  the  articles  were  executed.  A  provision 
of  dower  should  be  a  provision  in  every  event,  ' 
this  is  to  arise  only  in  the  event  of  the  husband  lea 
issue  :  and  though  a  woman,  if  adult,  may  contrac 
cept  a  contingency  in  lieu  of  dower,  the  intention 
should  be  clearly  expressed.  Vizard  v.  Longd 
decided  on  the  effect  of  the  words,  **  for  her  livelih 
maintenance,"  in  the  bond :  but  in  Couch  v.  Stn 
the  wife  was*  held  to  be  entitled  to  dower,  notwii 
ing  a  provision  similar  in  its  nature  to  the  presen 
can  the  dower  be  considered  as  a  part  performanc 
covenant  in  the  articles  of  1794  ;  for  dower  is  not 
vision  of  the  husband,  but  of  the  law.  Case  o/M 
son's  will,  cited  in  Lee  v.  D*Aranda{b). 


Judgment,        ThB  LoRD   CHANCELLOR  : — 

This  case  depends  upon  the  construction  of  the  i 
articles.  It  is  a  mere  question  of  intention,  to  be  ( 
from  the  provisions  of  the  articles.  I  quite  agi 
Vizardy.Longdale{c)  is  not  now  to  be  disputed.  It 
however,  decide  a  great  deal :  for  a  jointure  meai 
vision  ;  and  in  that  case  it  was  declared,  that  the 
the  wife  was  to  be  for  her  livelihood  and  main 
Now  a  jointure  is  a  provision  for  the  livelihood  ai 


{d)  4  Ves.  391. 
(ft)  I  Ves.  2. 


(c)  Cited  in  Tinney  v. 
3  Atk.  8. 
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teoance  of  the  wife.  The  Master  of  the  Rolls  thought 
otherwise;  but  the  Chancellor  reversed  his  decree,  and 
kid  that  the  wife  took  the  bond  in  the  nature  of  a  jointure. 

In  order  to  exclude  the  right  of  the  wife  to  dower,  there 
nut  be  either  an  express  declaration,  or  such  a  plain  in- 
tention, to  be  collected  from  the  whole  instrument,  as  will 
tttislythe  Court  that,  in  excluding  the  claim  to  dower,  it  does 
not  incur  the  danger  of  going  contrary  to  the  intention  of 
the  parties  to  the  contract.     It  is  very  probable  (though  I 
annot  assume  it  as  a  fact),  that  at  the  time  of  the  mar- 
riage, the  husband  had  no  real,  and  but  a  small  personal 
ntate.    The  parties  were  dealing  about  small  properties ; 
thebasband  was  to  have  100/.  as  the  portion  of  his  wife, 
ttd  another  100/.  if  there  should  be  issue  of  the  marriage  ; 
^  if  the  wife  died  in  the  life-time  of  her  husband,  without 
^nej  then  the  second  100/.  was  to  go  to  the  wife's  father. 
-Hie  parties  contemplated  both  the  case  of  the  wife  dying 
^  the  life-time  of  her  husband,  and  of  the  husband  dying 
^    the  life-time  of  the  wife  ;  but  both  events  were  con- 
^nnplated  under  the  same  aspect,  namely,  the  default  of 
'^Hue.     No  provision  was  made  by  the  articles  for  the  issue  ; 
they  are  left  to  be  provided  for  by  law.     The  framers  of 
the  articles  assumed  that,  if  there  should  be  issue,  they 
^ould  be  provided  for  out  of  the  estates  of  their  parents. 
The  covenant  by  the  husband  is  most  naked  in  its  form. 
He  covenants  with  Andrew  M^Math^   that  in   case   he 
should  die  in  the  life-time  of  Anne  M^Math,  his  intended 
^fe,  without  issue  by  her,  in  such  case,  Anne  M^'Math 
tboald  be  entitled  to  one  full  half  of  what  property,  real  or 
pereonal,  of  what  kind  soever,  he  should  die  seised  or  pos- 
'c^  of  at  the  time  of  his  death ;  and  that  in  preference  to 
^y  creditor  or  creditors  of  his,  or  to  any  deed  or    will 
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which  he  might  make  or  execute  in  his  life-time,  cont 
to  the  true  intent  of  the  articles. 

Now,  independently  of  the  question  of  dower^  this 
provision,  according  to  the  authorities,  whieh  would  I 
the  entire  disposition  of  all  the  real  and  personal  estal 
the  husband  in  his  own  power  during  his  life-<time, 
vided  he  disposed  of  it  against  himself.  This,  therei 
is  a  provision  to  operate  in  a  contingent  event  only, 
upon  such  property  only  as  he  bond  fide  should  poi 
at  the  time  of  his  death.  There  is  no  intention,  appa 
or  to  be  inferred  from  the  articles,  to  deprive  the  wii 
her  dower  or  thirds  in  the  event  not  expressed,  viz. 
there  being  issue  of  the  marriage.  What  then  is 
natural  construction  of  these  articles  ?  Do  they  mean  i 
there  shall  be,  in  the  case  provided  for,  an  equal  i 
sion  of  the  property  between  the  wife  and  the  represei 
tives  of  the  husband :  or  that  the  wife  shall  have  all 
rights  which  the  law,  independently  of  the  contract,  w< 
give  her  in  that  event ;  and  in  addition,  that  she  shall  i 
under  the  contract,  the  moiety  of  the  real  and  per8< 
estate.  The  latter  construction  would  be  against  the  m 
ing  of  the  contract,  which  is,  that,  notwithstanding 
articles,  the  husband  might  dispose  of  any  part  of  his 
or  personal  estate,  during  his  life,  as  he  thought  proper 
if  the  wife  were  to  have  dower,  the  husband  could  not 
pose  of  his  real  estate  as  against  her,  discharged  of  herr 
to  dower;  whereas  it  is  plain  that  the  intention  was, 
the  wife  was  to  have  nothing  but  one  moiety  of  i 
the  husband  was  seised  or  possessed  of  at  the  time  o: 
death.  Observe  what  would  happen  were  this  othen 
Suppose  the  husband  had  sold  an  estate  of  which  he 
seised  in  fee,  for  its  full  value,  and  thereby  increased 
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I0ouiit  of  hb  personal  estate,  tbe  wife,  on  his  decease,  1845. 
woald^according  to  that  con8truetion,beentitledtoanequal 
ooietyoftbe  personal  estate  under  the  contract;  and  she 
would  also  be  entitled  to  go  against  the  purchaser  of  the 
ml  estate,  to  recover  her  dower  out  of  it ;  the  consequence 
of  which  would  be,  that  the  purchaser  would  resort  to  the 
personal  estate  for  compensation.  Was  that  the  intention 
of  the  parties  ?  I  think  it  clearly  was  not.  Again,  the 
wifeisdowable  of  all  the  lands  of  which  her  husband  was 
KitediD  fee;  and  she  is  entitled  to  have  her  one-third  set 
oat  by  metes  and  bounds.  Was  it  intended  that  she  should 
take  one-third  of  the  fee  simple  lands  for  her  dower,  and 
one-half  of  the  residue  under  the  contract  ?  I  think  it  is 
iopouible  to  hold  that ;  and  yet  that  is  the  position  which 
ii  contended  for.  No  one  can  be  more  unwilling  than  I 
MD  to  spell  out  an  intention  to  exclude  a  woman  of  her 
I  nght  to  dower ;  the  authorities  do  not  permit  it,  and  I  do 
oot  desire  to  go  one  step  beyond  what  has  been  decided.  I 
^all  make  the  decree  1  am  about  to  pronounce,  solely  be- 
<^use  it  is  my  clear  opinion  that  the  whole  context  of  the 
^venant  authorizes  me  to  say  that  the  provision  made 
thereby  is,  in  the  given  event,  a  substitution  for  dower. 

Again,  there  is  no  act  remaining  to  be  done :  the  cove- 
'mantis  only,  that  she  shall  be  entitled  to  a  moiety  of  the 
^  and  personal  estate  of  which  he  shall  die  seised  or 
possessed ;  and  therefore,  though  Wilcocks  v.  JVilcocks{a), 
*^d  that  class  of  cases,  does  not  directly  apply  to  the  pre- 
^^^  the  case  is  open  to  this  view,  that  she  is  entitled  to 
*o  much  under  the  contract  as,  with  the  one-third  which 
"*e  law  gives  her,  will  make  up  the  oiiehalf  to  which  she 

(«)  '2  Vern.  .568. 
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is  entitled.  Is  it  not  a  performance  of  the  covenant  w 
she  becomes  entitled,  partly  by  operation  of  the  rule  of 
and  partly  by  contract,  to  one-half  of  his  real  and  per» 
estate  ?  As  to  her  claim  to  a  distributiye  share  of  the 
sonalty,  it  is  excluded ;  for  by  the  articles  she  is  to  take 
half,  free  from  the  debts  of  her  husband. 


1  think  it  is,  upon  the  whole,  plain,  that  in  the  e\ 
of  there  being  no  children,  the  husband  and  wife  v 
to  divide  the  whole  of  the  property  equally  between  the 
and  that  was  to  be  her  whole  provision.  I  should  be  so 
if  it  were  supposed  that  I  intend  to  go  beyond  the  autlu 
ties  upon  this  subject.  I  believe  that  1  am  justified 
them  in  making  the  declaration,  that  the  plaintiff  is  entit 
to  one-half  of  the  real  and  personal  estate  of  which  I 
husband  died  seised  or  possessed ;  but  not  to  dower,  oi 
a  distributive  share  of  the  personalty. 
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bill  in  this  cause  was  filed  in  1839,  to  foreclose  a  P-  wasin- 

.  debted  to  C.  in 

mortgage  affecting  the  lands  of  Clonabane,  otherwise  Dove-  soo/. ;  to  se- 
grore^  and  other  lands :  and  upon  the  report  of  the  Master,  isu,  he  grant- 
Bade  pursuant  to  the  decree  to  account,   the  following  nuitj  or  rent*of 
«« appeared:-  Z'outorMT, 

landa  of  Dove- 
groTO  (held  bj 
Quarks  Berry^  beinjr  entitled  to  the  lands  of  Clonabane,  ^*  undera  lease 

^  **  ,  '   from  C.) ;  Ao- 

onder  a  lease  for  lives  renewable  for  ever,  by  indenture  of  hendum  untu 

thereby  the 

toe  4th  of  July,  1795,  covenanted  that  he  would,  immedi-  soo/.  and  into- 
udy  after  the  solemnization  of  his  then  intended  marriage  and  F.  goto. 
with  Jfoyy  Cbx,  release  all  his  estate  and  interest  in  the  theannuitj^^ 
•ttd  lands  to  trustees,  upon  trust  for  himself  for  his  life,  with  Jj^j^^  ^^ 
diVers  limitations  over ;  and  upon  this  further  trust,  that  »«™o'J9®'- 

*  (being  the  mo- 

'ie  trustees,  at  any  time  after  the  celebration  of  the  in-  °®J  ^*>«n  <^"« 

on  foot  of  the 

tended  marriage,  at  his  request,  should  raise  out  of  the  800/.)>  and  the 

annuity,  to  H.^ 
and  covenanted 
''^  the  annuity  should  be  regularly  paid  :  and,  being  entitled  to  a  sum  of  2000/.  charged 
^  lands  of  which  he  was  himself  tenant  for  life,  he,  as  a  further  security,  assigned  800/., 
P»t  of  the  2000/.,  to  a  trustee,  upon  trust,  in  case  the  annuity  should  be  unpaid  for  forty- 
<^e  dsjs,  then,  from  time  to  time,  to  call  in  and  receive  such  parts  of  the  2000/.  as  should  be 
"■ffieient  to  satisfy  the  arrears,  and  apply  same  in  payment  thereof ;  and,  after  payment  there- 
«*.  in  trust  for  C 

In  1816,  the  annuity  was  unpaid  for  more  than  forty-one  days  ;  but  payments  were  made  on 
fcot  of  it,  up  to  October,  1821. 

In  1820,  C.  evicted  the  lands  of  Dovegrove,  for  non-payment  of  rent;  and  died  in  1824. 
Xloder  a  decree  to  take  an  account  of  incumbrances  affecting  the  lands  charged  with  the 
2000/.,  made  in  a  suit  instituted  in  1839,  the  Master  reported  that  the  principal  money 
^Uchiin  October,  1821,  was  due  on  foot  of  the  798/.,  and  to  secure  which  the  800/.  had  been 
^'■^IDed.  was  stiU  due ;  and  that  the  residue  of  the  2000/.,  after  payment  of  that  sum,  was 
^  to  the  personal  representative  of  C. 

^poo  an  exception  taken  by  the  personal  representative  of  C,  Held,  that  the  demand  of  U, 
^  not  barred  by  the  3  &  4  Will.  IV.  c.  27,  s.  40. 

"^e  trust  created  by  the  deed  of  1816  is  a  continuing  trust,  not  to  be  executed  once  for 
^;  ud  a  present  right  to  receive  the  800/.,  within  the  meaning  of  the  3  &  4  Will.  lY.  o.  27, 
'•  *0,  did  not  accrue  upon  the  non-payment  of  the  annuity  for  forty-one  days. 

^  person  entitled  to  a  sum  of  money  charged  upon  land  assigned  it  to  trustees,  in  trust  to 
"^^  the  payment  of  a  debt ;  and,  after  payment  thereof,  in  trust  for  himself.  He  cannot,  as 
Huost  his  creditor,  insist  that  the  trust  is  barred  by  the  Statute  of  Limitations. 
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estate,  by  sale  or  mortgage,  the  sum  of  2000/.,  to  be  pi 
to  and  disposed  of  by  him  according  to  his  will  a 
pleasure. 

The  marriage  was  celebrated ;  and  by  indenture  of  tl 
19th  of  May,  1798,  Charles  Berry  conveyed  the  lands  I 
Sir  Lawrence  Parsons  and  Richard  Heiherington^  upc 
the  trusts  contained  in  the  indenture  of  1795. 

In  June,  1802,  Sir  Lawrence  Parsons  and  R.  Htihe^ 
tngtonj  by  the  direction  of  Charles  Berry y  and  in  coofl 
deration  of  900/.  paid  by  Martha  Cox^  to  one  Thmiuk 
Michell  at  the  request  of  Charles  Berry,  and  in  order  t 
secure  the  repayment  thereof,  granted  and  released  udI 
Martha  Cox,  her  heirs,  executors,  and  administrators,  &c. 
the  aforesaid  lands,  subject  to  redemption,  upon  paymeo, 
of  the  said  sum  of  900/.,  with  interest. 

Martha  Cox  died,  and  Elizabeth  Smith  became  ha 
personal  representative ;  and  the  Master  reported  that  then 
was  due  to  her  the  principal  sum  of  900/.,  and  intereit 
thereon  for  six  years  prior  to  the  filing  of  the  bill. 


By  indenture  of  lease  and  release,  of  the  29  th  of  Novem- 
ber, 1805,  Charles  Berry  demised  to  his  brother,  FrederiA 
Berryy  part  of  the  lands  of  Clonabane,  for  three  lives  or 
thirty-one  years  :  and,  by  a  deed  of  annuity,  dated  the  6tli 
of  June,  1814,  made  between  Frederick  Berry^  of  theon< 
part,  and  Charles  Berry,  of  the  other  part,  after  reciting  tba 
Frederick  Berry  was  then  indebted  to  Charles  Berry  i 
800/.,  and  that  Charles  Berry  had  agreed  to  accept  payme^ 
thereof  at  the  Jrate  of  100/.  per  year,  until  the  800/.  ai 
interest  should  be   paid  off,  Frederick  Berry  granted 
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CkrkiBerryi  bk  executors,  &c.,  an  annuity  or  yearly 
mt-ebarg^e  of  100/.,  to  be  issuing  out  of  the  lands  demised 
tolim;  to  bold  for  the  term  of  ten  years^  or  until  the  800/. 
ttfi  interest  should  be  paid :  and  Frederick  Berry  cove- 
Mnted  to  pay  the  annuity. 

By  indenture  of  the  23rd  of  February,  1815,  between 
Ouirles  Berry ^  of  the  first  part ;  W.  Hobart^  of  the  second 
pirt;  and  R.  Buchanan^  of  the  third  part:  after  reciting 
Alt  there  was  then  due  on  foot  of  the  before-mentioned 
»  of  800/.  and  interest,  the  sum  of  798/.;  Charles  Berry 
ioeonsideration  of  the  sum  of  500/.,  assigned  to  W.  Hobart 
tkeiaid  sum  of  798/.,  and  the  interest  due  thereon,  and  the 
tDouity  of  100/.,  for  the  residue  of  the  term  of  ten 
yem,  or  until  the  798/.,  with  interest,  should  be  paid:  and 
k  covenanted  with  W.  Hobart  that  the  annuity  of  100/.  a 
year  should  be  regularly  paid.  And,  as  a  further  security 
fcr  the  payment  of  the  annuity,  after  reciting  that  he  was 
^titled  to  the  sum  of  2000/.  charged  upon  the  lands  of 
Clonabane,  Charles  Berry  assigned  to  22.  Buchanan  the 
wmofSOO/.,  part  of  the  said  sum  of  2000/.,  in  trust  to 
pwnit  and  suffer  Charles  Berry y  his  executors,  &c.,  to  re- 
cave  the  interest  and  proceeds  of  the2000/.(a),  until  default 
Aould  be  made  in  payment  of  the  annuity  or  rent-charge, 
« some  part  thereof;  and  in  case  the  annuity  or  rent- 
Aarge,  or  any  part  thereof,  should  be  unpaid  for  the  space 
rfforty-one  days  after  any  of  the  days  therein  appointed  for 
^payment  thereof,  then,  from  time  to  time,  to  call  in  and 
^vesuch  part  or  parts  of  the  2000/.(a)  as  should  be  sufG- 
^entto  satisfy  the  said  annuity  or  rent-charge,  or  so  much 

"*«^f  as  should  be  in  arrear,  together  with  costs  ;  and  to 

(a)  So  in  the  brief. 
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apply  such  moneys  in  payment  and  satisfiBM^tioii  thereof:  ao^i 
when  and  so  soon  as  the  said  sum  of  798/.,  and  the  intenp# 
thereon,  should,  by  means  of  said  annuity  or  otherwiMi^ 
and  all  costs  and  charges,  be  fully  paid  ofiF  and  discharged^ 
then  upon  trust  to  transfer  said  sum  of  800/.,  and  the  iiH» 
terest  thereof,  or  so  much  thereof  as  should  not  be  called 
in  and  applied  to  the  purposes  aforesaid,  to  Charles  Berrj/^ 
his  executors,  &c. 

Frederick  Berrtfs  interest  in  the  lands  of  Clonabane,  un- 
der the  lease  of  1805,  continued  up  to  December,  1820, 
when  Charles  Berry  took  possession  of  the  lands  under  a 
habere  issued  by  him  on  a  judgment  in  ejectment  for  noa-» 
payment  of  rent. 


W.  Hobart  died  in  1829 ;  and  Elizabeth  Buchanan^ 
defendant  in  this  suit,  was  his  personal  representative. 


The  Master,  pursuant  to  the  direction  in  the  decree 
take  an  account  of  prior  incumbrances,  reported,  that  thera 
was  due  to  Elizabeth  Buchanan,  as  such  personal  represesB* 
tative,  on  foot  of  the  sum  of  798/.,  to  secure  which  the  sud 
sum  of  800/.  was  assigned  as  aforesaid,  for  principal  money» 
the  sum  of  415/.  \As.  4d.  present  currency;  Elizabeth  BU' 
chanan  having   admitted  that  the  principal  sum  of  79B/* 
was,  on  the  11th  of  October,   1821,  reduced  to  said  sum: 
and  that  there  was  due  for  interest  thereon,  from  the  1  Itk 
of  October,  1821,  to  the  date  of  the  report  (5th  of  January, 
1845),  the  sum  of  579/.  lOs.  9d. 


1 


He  further  reported  that  the  residue,  if  any,  which  should 
remain  due  of  the  2000/.,  after  paying  to  Elizabeth  Smith 
and  Elizabeth  Buchanan  the  sums  reported  due  to  them,  was 
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due  and  payable  to  the  defendant,  John  Berry ^  as  the  per-        1845. 
looal  representative  of  Charles  Berry,  deceased,  who  had 
died  in  July,  1824. 

John  Berry  excepted  to  the  report :  (1),  because  the  Mas- 
ter sboold  have  found  that  the  claim  or  demand  of  Eliza- 
kik  Buchanan  was  wholly  barred  by  the  Statutes  of  Limi- 
titioQ,  or  one  of  them ;  and  ought  not  to  have  found  that 
ny  sum  whatever  was  due  to  her  on  foot  of  her  said  de- 
Mud  :  (2),  because  the  Master  ought  not  to  have  found 
durt  any  sum  whatever  was  due  for  interest  on  the  sum  of 
415/.  Us.  4d.  :  (3),  because  he  ought  to  have  found  that 
EHzabeth  Buchanan  was  entitled  to  interest  on  the  sum  of 
416/.  Us.  4d.j  for  six  years  only,  previously  to  the' filing  of 
ber  charge ;  or,  at  all  events,  for  six  years  only,  previously 
to  the  filing  of  the  bill  in  this  cause. 

In  support  of  the  first  exception,  evidence  was  given  that, 
in  1816,  the  annuity  had  been  in  arrear  for  more  than  forty- 
one  days. 

Mr.  Sergeant  Warren  and  Mr.  Rogers,  for  John  Berry.      Argument. 

The  question  must  be  considered  as  if  E.  Buchanan  were 
now  suing  to  raise  the  800/.     In  1816  a  present  right  to 
J   receive  that  money  accrued :  the  whole  2000/.  was  then 
laisable;  for  the  800/.  could  not  have  been  raised  without 
also  raising  the  2000/.    Nothing  has  since  occurred  to  take 
tiie  case  out  of  the  operation  of  the  3  &  4  Will.   IV. 
Cf  27,  s.  40.   At  least,  the  Statute  operates  as  a  bar  to  the 
claim  of  £.  Buchanan  to  so  much  of  the  800/.  as,   ac- 
cording to  the  trust,   ought  to  have  been  raised  more  than 
twenty  years  before  the  filing  of  the  bill. 
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The  charge  of  2000/.  was  only  an  auxiliary  fiind  to  i 
cure  the  payment  of  the  annuity ;  the  lands  were  the  p 
mary  security  for  its  payment :  and  White  v.  HiUacre\ 
leads  to  the  inference  that  payment  on  foot  of  the  primi 
security  will  not  keep  the  demand  alive  against  the  fo 
secondarily  liable.  So,  in  Hughes  v.  Kelly(b)  it  was  hi 
that  no  more  than  six  years'  arrears  of  interest  could  be  : 
covered  out  of  land,  though  there  was  a  covenant  for  i 
payment  of  the  money.  If  this  be  considered  as  a  pr 
ceeding  to  recover  the  arrears  of  the  annuity,  as  it  i 
then  the  demand  for  more  than  six  years'  arrears  is  bam 
by  the  2  &  3  Will.  IV.,  c.  27,  s.  42. 


Mr.  Brewster,  and  Mr.  T.  Fitzgerald^  for  EUzoki 
Buchanan. 

The  bar  of  the  Statute  is  not  set  up  by  the  person  e& 
titled  to  the  lands  out  of  which  the  2000/.  is  to  be  raised 
nor  could  it,  under  the  circumstances  of  this  case.  It  i 
admitted  that  the  whole  2000/.  must  be  raised ;  the  onl] 
question  is,  who  is  entitled  to  it?  As  the  annuity  was  ptfi 
up  to  1821,  the  operation  of  the  3  &4  Will.  IV.  c.  27,8.40 
even  if  it  were  applicable  to  this  case,  is  excluded.  Du  Vigk 
v.  Lee{c)  is  opposed  to  Hughes  v.  Kelly.  Sir  J.  fVignm 
V.C.,  there  held  that  a  mortgagee  of  land,  whose  mortgag 
debt  and  interest  was  secured  by  a  bond  or  covenant,  wi 
entitled  in  a  foreclosure  suit  to  charge  the  mortgaged  e 
tate  with  the  full  arrears  of  interest  accruing  on  the  moi 
gage  debt,  within  twenty  years  before  the  institution  oft 
suit. 


(a)  3  Y.  &  C.  597. 

(b)  3  Dru.  &  War.  482. 


(c)  2  Ha.  326. 


CASES  IN  CHANCERY. 


The  Lord  Chancellor  : — 

lam  of  opinion  that  the  payment  of  the  principal  sum  is 
not  barred  by  the  Statute  of  Limitations.  This  was  an 
iBxiliary  fiind  for  payment  of  the  annuity.  The  party  to 
whom  the  annuity  belonged,  by  his  own  act,  evicted  the 
primary  fund,  atid  so  made  the  auxiliary  fund  the  only  one 
far  payment  of  this  demand.  From  its  nature,  it  was  not 
cisy  to  render  it  available.  It  was  a  charge  of  2000/. 
Qpon  an  estate  of  which  the  grantor  was  himself  tenant 
far  life.  He  charged  this  fund  with  other  incumbrances; 
^idL  puisne  incumbrancer  on  the  estate,  having  filed  a  bill 
to  have  his  securities  made  available,  suggested  that  there 
were  incumbrancers  whose  charges  affected  this  fund  ;  and 
he  made  them,  including  Mrs.  Buchanan^  who  was  entitled 
to  the  charge  in  question,  parties  to  his  suit.  The  Court 
'screed  an  account  of  incumbrances  prior  and  contempora- 
neous with  the  plaintiff's. 


It  is  said  that  this  demand  is  barred  by  the  Statute  of 
Limitations.  It  is  clear  that  the  trust  did  not  authorize  the 
Jming  of  the  whole  sum  at  any  given  period  ;  it  was  a  con- 
tinuing trust :  therefore  the  question  does  not  arise,  for  the 
Master  has  only  taken  the  account  from  1821,  and  the  bill 
was  filed  in  1839.     The  bill,  therefore,  saved  the  Statute. 
The  practice  in  this  country  is  different  from  that  in  Eng- 
fand ;  for  here  the  course  is  to  decree  a  sale,  and  therefore 
o  take  an  account  of  all  prior  incumbrances.     This  bill 
irays  an  account  of  prior  incumbrances ;  and,  therefore,  it 
aves  the  case  from  the  bar  of  the  Statute.     Independently 
f  that,    there  is  the   question  of  trust.     Charles  Berry 
harged    this  2000/.    with   several   sums  ;    and,    amongst 
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Others,  assigned  part  of  it  to  a  trustee  for  the  present  appi 
cant,  and  declared  that  the  trustee  should,  out  of  tl 
charge,  raise,  from  time  to  time,  as  much  money  as  woo 
be  necessary  for  the  payment  of  the  annuity  :  and  then, : 
a  suit  to  raise  the  whole  2000/.,  the  personal  represent 
tive  of  the  party  entitled  to  that  sum,  subject  to  the  char] 
he  had  created  on  it,  insists  that  the  entire  2000/.  shall 
raised  and  paid  to  him,  discharged  of  the  sum  his  testal 
had  charged  on  it.  But  Charles  Berry  has  declared  tl 
the  trustee  shall  be  a  trustee  of  800/.  part  of  the  200< 
in  trust  for  the  applicant ;  how  then  can  he  or  his  represi 
tative  insist  that  he  himself  is  entitled  to  that  of  which 
has  declared  the  trust  to  be  for  this  particular  assigm 
The  exception  must,  therefore,  be  overruled. 


After  argument  of  the  second  and  third  exceptions, 
parties  compromised  the  matter,  hy  Elizabeth  Buchd 
consenting  to  take  six  years'  interest  on  her  demand. 
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MARA  V.  MANNING.  ApHi  is. 

21,  22. 

*E  ANNAy  the  wife  of  Latarence  Mara^  was  one  of  A  money  fond 

belonging  to 

Idren  of  Thomas  Gaffney^  who  died  intestate.  the  wife,  was 

▼ested  in  trus- 
tees, upon  trust 

J22,  Lawrence  Mara  and  Rose  Anna^  his  wife,  filed  to  pay  the  inte- 

rest  to  the  hus* 

ill  for  an  account  of  the  personal  estate  of  Thomas  t>and  for  his 

life,  or  until  he 

y,   and   for   their  distributive  share  thereof;   and  should uke the 

1  1  1       »  1        r    A  benefit  of  any 

3cree  in  that  cause,  made  on  the  5th  of  August,  Act  for  the 
t  was  referred  to  the  Master  to  take  the  usual  ac-  ^^^J®  Debtors  • 
and  to  approve  of  a  proper  settlement  to  be  made  decease^'or^'b 
property  to  which  Rose  Anna  Mara  was  entitled,  taining  the  be- 

'^     1^       J  nefit  of  such 

aster  having  made  his  report,  a  final  decree  was  pro-  Act,  upon  trust 

to  pay  the  in- 

1  on  the  14th  of  November,  1826,  whereby  it  was,  teresttothe 
t  other  things,  ordered  and  decreed,  that  Lawrence  life ;  the  same 
hould  receive,  out  of  the  funds  to  which  Rose  Anna  her,  i^we  of 
wrence  Mara  in  her  right  were  entitled,  the  sum  of  of^the^husband 
m  his  effecting  an  insurance  on  his  life  for  the  like  '®  **®'  separate 

°  use  ;  and  after 

ad  that,  after  payment  of  the  said  sum  of  500/.,  and  *»«»'  decease, 

'  ^   'f  in  trust  for  the 

n  Other  sum  of  money  therein  mentioned,  the  resi-  iwue. 

The  trustees, 

be  money  reported  due  to  Lawrence  Mara  and  Rose  at  the  instance 
bis  wife,  and  the  policy  of  insurance,  should  be  paid  committed  a 
igned  to  the  trustees  of  the  settlement  to  be  executed  t,y  lending  part 
7rence  Mara,  pursuant  to  the  order  of  the  Court,  f„nds*to  tTe 
eductiug  the  costs  of  said  settlement),  to  be  held  by  ^^^^^^wwd^^^ 
3on  the  trusts  mentioned  in  said  settlement.  discharged  as 

an  insolvent. 
Upon  a  bill 
fe  and  her  children  to  make  the  trustees  an.^werable  for  the  breach  of  trust : — Held, 
:ontingent  interest  of  the  wife,  for  her  separate  use,  was  not  bound  to  make  good 
stees  the  money  advanced  by  them  at  her  request. 

— Wliether  her  life  interest,  after  the  decease  of  her  husband,  was  so  bound. 
— That  if  the  discharge  of  the  huxband,  as  an  insolveni,  bad  been  concerted  with  the 
the  wife,  in  order  therebv  to  entitle  her  to  a  present  interest   in   the  trust  funds, 
tthe  equity  of  the  trustees  against  her  husband,  the  trustees  would  be  entitled  to  the 
if  against  her  as  against  the  husband. 
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1845.  By  indenture,  dated  the  13th  of  July,  1828,  made  be^ 

Maka        tween  Lawrence  Mara  and  RoseAnna^  his  wife,  of  the  one 
Manning.     P^^^  ^^^  Martin  D.  Manning  and  Robert  L.  Hyde^  of 
the  other  part ;  and  after  reciting  the  decree ;  that  JZoie 
Anna  and  Lawrence  Mora's  share  of  the  funds  in  the  caue 
amounted  to  2647/. ;  and  that,  after  deducting  therefipom 
the  said  sum  of  500/.,  and  the  other  sum  of  money  therein 
mentioned,  there  remained  a  sum  of  2062/.  to  be  transferred 
to  the  trustees ;  and  lYvdX  Lawrence  Mara  had  effected  a  po- 
licy of  insurance  on  his  life  for  the  sum  of  000/. ;  Lawrena 
Mara  and  Rose  Anna,  his  wife,  in  pursuance  of  the  decree,    i 
assigned  to  Martin  D.  Manning  and  Robert  L.  Hyde  the  said 
sum  of  2062/.,  upon  trust,  with  all  convenient  speed,  to  lay    ] 
out  and  invest  same  in  the  purchase  of  Government  stock)    : 
or  in  some  other  public  or  real  or  landed  valuable  security ; 
and  upon  this  further  trust  that  they  should,  in  the  first  place,    ; 
out  of  the  interest,  dividends,  and  annual  proceeds  thereof 
pay  all  such  annual  payments  or  other  sums  as  should,  firos 
time  to  time,  be  necessary  to  keep  up  the  said  policy  of  insor 
ranee,  during  such  time  as  it  should  be  necessary  to  keep  np 
the  same:  and  after  payment  thereof,  upon  trust  to  pay  tbe 
remainder  of  the  interest,  dividends,  and  annual  proceedsi 
unto  Lawrence  Mara  and  his  assigns,  for  his  life,  or  until  hs 
should  commit  an  act  of  bankruptcy  whereon  a  commissioD 
should  issue,  or  until  he  should  take  the  benefit  of  any  ^ 
tute  then  or  thereafter  to  be  in  force  for  the  relief  of  Insol- 
vent Debtors,  or  until  he  should  make  an  assignment  of 
his  property  for  the  benefit  of  his  creditors  or  should  make 
any  composition  with  his  creditors,  for  the  payment  of  hii 
debts,  whichever  should  first  happen  :  and  after  the  deoeail 
of  Lawrence  Mara^  or  his  committing  an  act  of  bankruptcy 
whereon  a  commission  should  issue,  or  his  obtaining  the 
benefit  of  any  Act  for  the  relief  of  Insolvent  Debtors,  or 
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Mkiiig  any  such  composition  or  assignment  as  aforesaid, 
len  upon  trust  to  pay  the  interest,  dividends,  and  annual 
neeeds  thereof,  unto  Rose  Anna  Mara,  and  her  assigns, 
rthe  term  of  her  life ;  the  same  to  be  paid  to  her,  in  case 
tbe  bankruptcy  or  insolvency  of  Lawrence  Mara^  or  of 
I  making  any  such  composition  or  assignment  as  aforesaid, 
and  for  her  own  sole  and  separate  use,  free  from  and  in 
way  liable  to  the  debts,  engagements,  or  control  of  Law- 
ice  Mara  :  and  from  and  immediately  after  the  death  of 
Me  Anna  Mara,  or  from  and  immediately  after  the  death 
Rose  Anna  Mara  and  the  bankruptcy  or  insolvency  of 
twrence  Mara^  upon  trust  to  pay  and  assign  the  said  sum 
2062/.,  and  the  securities  upon  which  same  should  be  in- 
ited,  unto  and  among  all  and  every  the  children  of  Law^ 
lee  Mara,  on  the  body  of  Rose  Anna  Mara  begotten  or 
be  begotten,  in  such  shares  and  proportions  as  Lawrence 
va  should  appoint ;  and,  in  default  of  such  appointment, 
Rose  Anna  Mcwa,  in  the  event  of  her  surviving  her  hus- 
)d,  should  appoint ;  and  in  default  of  such  appointment, 
be  divided  equally  amongst  them.  And  by  the  same  in- 
iture  the  policy  of  insurance  was  assigned  to  the  trustees, 
)e  held  upon  the  same  trusts  as  were  therein  expressed 
)ecting  the  sum  of  2062/.  And  it  was  provided,  that  it 
aid  be  lawful  for  the  trustees  and  the  survivor  of  them, 
li  the  approbation  and  consent  in  writing  of  Lawrence 
ra  and  Rose  Anna,  his  wife,  or  the  survivor  of  them, 
change  and  alter  the  stocks,  Ifunds,  and  securities, 
^reon  the  sum  of  2062/.,  or  the  sum  of  500/.,  should  be 
isted ;  and  to  invest  the  same  in  any  other  stocks,  funds, 
scurities ;  and  from  time  to  time  to  transfer,  change,  or 
'  the  securities  whereon  said  sums  should  be  secured  or 
ited. 

Y  2 
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Pursuant  to  an  order  of  the  30tb  of  July,  1832,  mad 
the  cause  of  Mara  v.  Gaffney^  the  Accountant-Gen 
transferred  to  the  trustees  of  the  settlement  so  much  B 
stock,  then  remaining  in  Bank  to  the  credit  of  the  caosf 
at  the  price  of  the  day  was  equivalent  to  the  sum  of  20i 

There  was  issue  of  the  marriage  of  Lawrence  Mara  i 
Rosa  Anna^  his  wife,  six  children,  all  of  whom  were  un< 
the  age  of  twenty-one  years. 

Robert  L.  Hyde  died  in  March,  1833. 

In  1829  and  1830  the  two  trustees,  and  in  1836  i 
July,  1840,  Martin  Z>.  Manning^  the  surviving  trust 
upon  the  urgent  solicitation  of  Lawrence  Mara  and  R 
Anna,  his  wife,  sold  out  portions  of  the  trust  funds,  and  I 
the  produce  thereof  to  Lawrence  Mara,  upon  the  secu] 
of  his  bond  and  warrant  (on  which  judgment  was  afi 
wards  entered),  and  an  insurance  upon  his  life  :  and  it ' 
part  of  the  arrangement,  made  with  the  privity  and  cons 
of  Rose  Anna  Mara,  that  the  trustee  should  be  at  libc 
to  apply  a  sufficient  portion  of  the  dividends  and  intei 
of  the  residue  of  the  trust  funds  in  payment  of  the  ann 
premiums  on  the  policy  of  insurance  so  effected  on  the 
of  Lawrence  Mara. 


In  April  and  June,  1838,  Martin  D.  Manning,  upon 
like  urgent  solicitation  and  request  of  Lawrence  Marai 
Rose  Anna,  his  wife,  lent  other  part  of  the  trust  funds 
Michael  Mara,  the  brother  of  Lawrence  Mara,  upon  i 
security  of  his  bond,  payable  with  interest  at  six  per  ce 
Upon  this  bond  judgment  was  afterwards  entered  by  virt 
of  a  warrant  of  attorney  for  that  purpose.  Michael  Mara, 
the  time  when  he  obtained  this  loan,  was  a  trader;  andaffa 
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wank  became  embarrassed  in  bis  circumstances,  so  that  tbe 
judgment  against  bim  became  of,  comparatively,  little  value. 

Oo  the  2nd  of  April,  1842,  Lawrence  Mara  was  dis- 
charged as  an  insolvent  debtor.  His  arrest  was  concerted, 
with  tbe  privity  of  his  wife,  for  the  purpose  of  enabling  him 
to  obtain  his  discharge  as  an  insolvent. 

The  bill  was  filed  by  Rose  Anna  Mara  and  her  infant 
chfldren,  against  Martin  D.  Manning^  Lawrence  Mara^ 
and  (by  amendment)  the  personal  representative  of  Robert 
L  Hyde ;  and  prayed  that  an  account  might  be  taken  of 
ail  rams  of  money,  which,  being  part  of  the  trust  fund,  had 
been  lost  by  the  wilful  neglect  or  default  of  Martin  D. 
Momng^  or  Robert  L.  Hyde^  in  his  life-time;  and  that 
Uartin  D.  Manning  might  be  removed  from  being  trustee, 
and  that  new  trustees  might  be  appointed ;  and  that  Martin 
D*  Afanntii^  might  be  directed  to  invest  said  sum  of  2062/. 
tt  Government,  public  or  landed  securities,  in  the  name  of 
wch  new  trustees  ;  and  that  the  rights  of  all  parties  might 
he  declared. 

The  plaintiff  did  not  examine  any  witnesses.  On  behalf  of 
we  defendant,  Afonniw^,  several  letters  of  Rose  Anna  Mara, 
^^ Martin  D.  Manning  and  his  wife,  were  read.  The  earliest 
'^fthem,  dated  the  7th  of  June,  1840,  was  addressed  to  him- 
self, and  implored  of  him,  for  God's  sake,  and  Him  alone,  to 
^power  Mr.  M^Dermott  (his  solicitor)  to  raise  100/.  out 
®fthe  trust  money,  "  which  can  be  secured  the  same  as  the 
^er "  and  would  save  her  and  her  family  from  destruction. 
Of  tbe  others  (which  were  written  after  the  discharge  of 
her  husband  as  an  insolvent),  some  were  earnestly  entreat- 
^8  Mr,  Manning  to  advance  money  to  her,  and  others 
^'^king  him  for  his  kindness  to  her.  One  of  the  2ud  of 
October,  1842,  was  in  these  terms; 
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casp:s  in  chancery. 

^<  Having  at  all  times  acted  so  kindly  and  honourable 
wards  me  and  family,  in  the  trust  confided  to  you,  and ; 
in  advancing  several  sums  of  money,  I  beg  leave  to  ret 
you,  on  the  part  of  my  family,  my  most  sincere  thanks 
undertake,  on  the  part  of  my  husband  and  children,  no 
cause  you  any  trouble  or  uneasiness  for  the  granting  of 
present  sum  of  100/." 


Arffument,  Mr.  Lougifield^   Mr.  Lewis^  and  Mr.  Galway^  for 

plaintiff. 

Mr.  Monahan,  Mr.  Armstrong^  and  Mr.  Molyneux 
the  defendant,  Manning^  referred  to  Coltman  v.  fVof 
cited  in  Cocker  v.  Quayle{d)  ;  and  submitted  that,  the  I 
funds  having  been  settled  to  the  separate  use  of  Mrs.  M 
she,  having  concurred  in  the  breach  of  trust,  could 
maintain  the  bill ;  or  at  least  that  the  defendant  was  ent 
to  be  recouped  out  of  her  life  estate. 

Judgment,        ThE  LoRD  CHANCELLOR  : — 

This  is  a  distressing  case.  The  defendant.  Manning^ 
no  doubt,  committed  breaches  of  the  trust  reposed  in 
but  he  was  induced  to  do  so  by  the  earnest  and  pressing  » 
tations  of  Mrs.  Mara.  I  am,  nevertheless,  compelled  U 
that  the  trust  money  must  be  brought  back.  Two  p 
have  been  made  in  answer  to  the  bill :  First,  that  the  i 
vencyof  Mr.  Mara  was  fraudulently  concerted  for  the 
pose  of  carrying  this  fund  over  to  his  wife.  That  it  was 
certed  admits  of  no  doubt ;  but  I  think  the  evidence 
points  to  this,  that  the  object  of  the  parties  was  to  make 
Mara  an  insolvent,  in  order  to  clear  him  from  his  d< 


UO  1  R.  &M536. 
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there  is  DOthing  to  show  that  the  object  which  the  parties  had 
in  their  coDtemplation  was  to  carry  this  fund  over  to  Mrs. 
Mara;  although  the  consequence  of  the  insolvency  was, 
that  it  was  carried  over.  If  it  had  appeared  that  Mrs.  Mara 
hideoDcuiTed  in  making  her  husband  an  insolvent,  in  order 
thereby  to  establish  her  claim  to  the  fund  and  defeat  the 
equity  of  the  trustee  against  her  husband,  I  would  have  felt 
myself  at  liberty  to  give  the  trustee  the  relief  asked  ;  but  the 
endence  does  not  amount  to  that.  Next  it  was  said  that 
Mrs.  Mara  is  entitled  for  her  life  to  this  fund,  to  her  sepa- 
rate ose ;  that  she  is  not  restrained  from  anticipating  it  ; 
that  she  is  sui  juris  as  to  it ;  and,  therefore,  that  I  may  de- 
clare the  trustee  to  be  entitled  to  the  same  equity  against 
her,  as  he  is  entitled  to  against  her  husband.  The  diflS- 
colty  is,  that  at  the  time  when  the  trustee  committed  these 
breaches  of  trust,  at  her  solicitation,  this  was  a  fund  to 
vhich  she  might  never  have  become  entitled.  I  have  no 
<loubt  that,  in  this  case,  the  wife  acted  from  her  own  impulse. 
In  eases  of  this  nature  the  Court  is  bound  to  inquire  whe- 
ther the  wife  has  acted  under  the  control  of  her  husband  ; 
ukI  whether  her  very  letters  are  not  dictated  by  him,  though 
written  by  the  wife,  because  it  is  thought  that,  coming 
from  her,  they  will  make  a  greater  impression.  But  I 
feel  some  hesitation  in  saying,  that,  because  this  fund  was 
settled  to  the  separate  use  of  Mrs.  Mara^  the  Court  can 
feach  it.  I  will  let  the  case  stand  for  authorities  on  this 
point. 


On  a  subsequent  day,  the  following  cases  were  referred 
to:  Smith  and  Wife  v.  French{a)  ;  Ryder  v.  Bickerton{b)  ; 
CoAer  v.  Quayh{c) ;  and  Coltman  v.  fVarren(d). 


Argument, 


(a)  2  Atk.  243. 

(b)  3  Swftnat  80,  n. 


(c)  1  R.  &  M.  5-65. 

{(l)  CUed  1  R.  &  M.  536. 


'MS 
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The  Lord  Chancellor : — 

I  have  looked  into  the  authorities  which  were  cited  t* 
show  that  the  married  woman's  interest  for  her  separate  nsi 
would  be  bound,  as  the  breach  of  trust  was  committed  ai 
her  solicitation.    Thayery,  Gould(a)  is  against  the  liability  j 
and  in  Smith  v.  French{b)^  although  the  wife  was  held  to 
be  bound,  it  was  upon  a  confirmation  after  her  husband's 
death.   The  wife  was  entitled  in  possession  for  her  separate 
use  ;  yet  Lord  Hardwicke  said,  '<  that  a  promise  by  her  to 
release,  during  the  coverture,  it  was  certain  could  not  bind 
her."     The  dicta  in  Ryder  v.  Bicker ton{c),  and  Cocker  ?. 
Quayle{d)^  are  in  favour  of  the  trustee  ;  and  I  hope  that 
the  Court  may  feel  itself  at  liberty  to  treat  a  woman  entitled 
for  her  separate  use  in   possession  as  sui  jurisy  so  as  to 
bind  her  interest  where  she  prevails  upon   her  trustee  to 
commit  a  breach  of  trust.  But  this  could  only  be  where  tbe 
wife  really  acted  for  herself,  which  the  plaintiff  did  in  this 
case  :  and  the  case  should  not  be  confounded  with  those 
where  a  married  woman  has  been  bound  by  a  fraud,  in  al- 
lowing her  property  to  be  settled  or  sold  by  a  third  person; 
for  there  she  conceals  her  rights.     I  have  been  anxious  to 
reach  the  wife's  interest  in  this  case,  which  is  one  of  great 
hardship  on  Mr.  Manningy  and  reflects  discredit  on  Mrs. 
Mara ;  but  I  cannot  do  so,  for  at  the  time  she  prevailed 
upon  him  to  commit  the  breach  of  trust,  Mrs.  Mara  had  no 
interest  which  she  could  bind  :  her  interest  was  contingent 
as  far  as  it  depended  upon  the  insolvency ;  and  the  happening 
of  the  event  subsequently  cannot,  I  think,  give  a  right  to 
the  trustee :  but  he  may,  if  he  shall  be  so  advised,  again  raise 
the  question  in  case  she  shall  survive  her  husband ;  and  I 
shall,  therefore,  reserve  to  him  liberty  toap]>ly  in  that  event. 


(a)  1  Atk.  615. 
(6;  2  Atk.  243. 


(c)  3  Swanst,  80,  n. 
id)  1  R.  &  M.  535. 
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1845. 


KENNY  r.  LYNCH. 

AprU  21,  22. 

Charles  KENNY,  being  entitled  to  the  lands  of  Qn^re-Whe- 

ther  a  grant  of 

[  Cold  Blow,  containing  five  and  a  half  acres,  under  a  lease  an  annuity  for  a 

,  ^  term  for  years, 

wed  the  26th  of  July,  1 823,  made  to  him  for  the  term  of  which  annuity 

,  in  the  course 

Mxty-^ne  years,  from  the  25th  of  March  then  last  past,  at  of  time  wiu 
tkerent  of  64/.  2s,  6rf.,  mortgaged  the  same  to  secure  the  dpSmonej^^' 
v^paymeDt  of  the  sum  of  285/. ;  and  afterwards,  by  inden-  JJ^  iT^^inte^ 
tore  of  the  6th  of  August,  1829,  in  consideration  of  the  sum  ^^f  ij^^w? 
of  50/.,  assifi:ned  the  said  lands  to  his  son-in-law,  Gabriel  ,  ^^*""  ^^ 

'         ®  'the  subject 

SmmanSy  subject  to  the  mortgage.  reriewed. 

By  indenture  of  the  16th  of  xApril,  1831,  made  between 
(kbriel  Simmons^  of  the  first  part ;  Peter  Lynch^  builder, 
^  the  second  part ;  and  John  Lynch^  of  the  third  part ; 
^r  reciting  the  lease  of  the  26th  of  July,  1823,  and  that 
GtAriel  Simmons  h^d  contracted  with  Peter  Lynch  for  the 
^e  to  him  of  an  annuity  of  45/.  per  annum,  chargeable 
pon  said  lands  and  premises,  and  upon  all  buildings  and 
Improvements  erected  and  made,  or  to  be  thereafter  erected 
id  made  thereon,  for  the  price  or  sum  of  300/. ;  Gabriel 
immonSy  in  consideration  of  the  sum  of  300/.,  and  to  the 
'tent  to  secure  payment  of  said  annuity  or  yearly  rent- 
large  of  45/.  per  annum,  to  Peter  Lynch,  his  executors, 
*.,  "  for  the  period  hereinafter  more  particularly  men- 
ioned,"  grrauted,  for  himself,  his  executors,  &c.,  unto  Peter 
^■^ynchy  his  executors,  &c.,  an  annuity,  annual  sum  or  rent- 
iharge  of  45/.  per  annum,  to  be  yearly  issuing  and  payable 
out  of  the  said  lands  and  premises,  and  to  be  paid  and  pay- 
able to  Peter  Lynchy  his  executors,  &c.,  by  two  equal  half- 
yearly  payments,  on  every  first  of  November  and  first  of 


Statement, 


320  CASES  IN  CHANCERY. 

1845.  May,  in  every  year;  with  powers  of  distress  and  entry  i 
Kennt  ^^^  ^^  non-payment  thereof.  And  for  the  better  and  moi 
Lynch  effectually  securing  payment  thereof,  Gabriel  Simmm 
gpranted  and  demised  the  said  lands  and  premises  to  Jol 
Lynchi  his  executors,  &c.,  from  the  day  next  after  the  da 
thereof,  for  the  residue  and  remainder  of  the  term  of  nxt 
one  years ;  in  trust,  by  demise,  sale  or  mortgage,  or  oat 
the  rents  and  profits  thereof,  to  raise  and  pay  all  said  annui 
and  all  arrears  and  costs  which  might  become  due  theieo 
And  Gabriel  Simmons  covenanted  with  Peter  Lynch^  tli 
he,  his  executors,  &c.,  should  and  would,  from  time  to  tin 
and  at  all  dimes  thereafter,  pay  the  annuity  or  rent-chaige 
45/.  on  the  days  and  times  thereinbefore  mentioned  for  pa 
ment  thereof;  and  that,  notwithstanding  any  act,  deed,nu 
ter  or  thing  had,  made,  done,  or  committed,  or  wittingly  8i 
fered,  by  Gabriel  Simmons^  he  had  good  title  to  grant  t 
annuity ;  and  that  the  said  lands  and  premises  should  fra 
thenceforth  continue  and  be  liable  to  and  charged  with  t 
payment  of  the  said  annuity,  in  manner  aforesaid ;  and  tl 
the  same  should  from  thenceforth  be  received  and  taken  I 
Peter  Lynch^  his  executors,  &c.,  as  thereinbefore  mentioDC 
by  and  out  of  the  before-mentioned  lands  and  premises,  ft 
from  incumbrances  :  and  for  further  assurance,  at  the  ctt 
and  charges  of  Gabriel  Simmons^  his  executors,  &c.  A 
it  was  thereby  further  covenanted  and  agreed,  by  andt 
tween  the  parties  thereto,  that  until  default  should  be  ma 
in  payment  of  the  annuity,  Gabriel  Simmons^  his  execute 
&c.,  might  hold  and  enjoy  the  said  lands  and  premises,  a 
receive  and  take  the  rents  and  profits  thereof,  to  bis  a 
their  own  use  and  benefit :  and  that  if  Gabriel  Simmon 
his  executors,  &c.,  should  pay  unto  Peter  Lynchy  bis  ( 
ecutors,  &c.,  *•*•  the  said  sum  of  300/.,"  and  should  alsogi 
unto  Peter  Lynchy  his  executors,  &c.,  six  months' prefic 
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»  of  hb  or  their  intention  so  to  do  ;  and  that  Gabriel 
wms  should  also  pay  all  arrears  of  the  said  annuity  to 
r  Lynchf  and  all  costs,  charges,  and  damages  which 
t  be  occasioned  by  the  non-payment  thereof;  that 
bat  not  otherwise,  Peter  Lynch  and  John  Lynch^ 
executors,  &c.,  should  and  would  reconvey,  transfer, 
oyer,  and  extinguish  the  said  annuity  or  yearly  rent- 
e  of  46/.,  to  and  for  the  benefit  of  Oabriel  Sitnmonsy 
zecQtors,  &c.,  or  to  any  person  to  be  appointed  by 
w  that  purpose.  This  deed  was  registered  shortly 
its  execution. 

e  consideration  for  the  assignment  of  the  6th  of 
•t,  1829,  was  not  paid  :  and,  pursuant  to  an  arrange- 
between  the  parties  for  that  purpose,  Gabriel  Sim- 
by  indenture  of  the  1st  of  May,  1831,  assigned  and 
iveyed  the  said  lands  and  premises  to  Charles  Kenny, 
ecutors,  &c. ;  who  thereupon  entered  into  possession, 
laid  the  annuity  of  45/.  per  annum,  to  Peter  Lynch 
IS  executors,  up  to  the  Ist  of  May,  1842. 

tr  Lynch  died  in  January,  1842 :  Philip  Lynch  was 
ecutor. 

yrUs  Kenny  having  refused  to  make  any  further  pay- 
on  foot  of  the  annuity,  on  the  ground  that  the  deed 
ril,  1831,  was  a  fraudulent  contrivance  to  evade  the 
te  of  Usury,  and  that  the  principal  sum  of  300/.,  with 
St  thereon  at  six  per  cent.,  had  already  been  paid  off 
trception  of  the  annuity,  Philip  Lynch^  in  October, 
jinade  a  distress  on  the  premises  for  one  year's  arrears 
e  annuity,  due  the  1st  of  May,  1843.  Charles  Kenny 
-vied;  and  that  action  was  still  pending. 
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On  the  3l8t  of  December,  1843,  Charles  Kenny  cause 
a  notice  to  be  served  on  Philip  Lynch  and  John  Lyncd 
stating  that  the  principal  sum  and  interest  had  been  eve: 
paid  by  the  perception  of  the  annuity  of  45/.,  and  requirin 
them  to  convey  the  lands  and  premises  to  him,  discharge 
of  the  annuity.     No  reply  was  given  to  that  notice. 

The  present  bill  was  filed  on  the  17th  of  January,  184' 
by  Charles  Kenny ^  against  Philip  Lynch  and  John  Lyna 
stating  that,  in  1831,  Gabriel  Simmons^  being  embarrassi 
in  his  circumstances,  applied  to  Peter  Lynch  for  a  loan, 
the  sum  of  300/.,  which  sum  Peter  Lynch  agreed  to  advana 
and  that  Peter  Lynch^  taking  advantage  of  the  necessitou 
circumstances  of  Gabriel  Simmonsy  insisted  that,  in  cons! 
deration  of  such  loan  and  the  forbearing  and  giving  timi 
for  the  payment  thereof,  Gabriel  Simmons  should  gran 
unto  him  the  sum  of  45/.,  to  be  issuing  and  payable  out  o 
the  said  lands  and  premises,  yearly  and  every  year,  for  th( 
residue  of  the  said  term  of  sixty-one  years,  or  until  Gabrk 
Simmons  should  pay  unto  Peter  Lynch  the  said  sum  o 
300/.,  and  also  give  to  Peter  Lynch  six  months'  notice  o 
his  intention  so  to  do,  and  also  pay  all  the  arrears  of  thesaic 
annual  sum  of  45/.  which  should  have  accrued  due  in  tb( 
mean  time,  and  all  costs,  charges  and  damages  which  migbl 
be  occasioned  by  the  non-payment  thereof.  The  bill  prayed 
that  it  might  be  declared  that  the  deed  of  April,  1831,  v«i 
fraudulent  and  unlawful ;  and  was  to  be  deemed  merely  « 
a  security  for  the  repayment  of  the  principal  sum  of  300/* 
with  interest  thereon,  at  the  rate  of  six  per  cent. ;  and  for  lh( 
accounts  and  relief  consequent  on  such  a  declaration. 

Gabriel  Simmons^  and  the  attorney  who  prepared  ih 
deed  of  1831,  were  dead  when  the  bill  was  filed. 
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lie  plaintiff's  evidence  was  confined  to  the  proof  of  the 
^  of  August,  1829,  April,  1831,  and  May,  1831  ;  and 
16  deaths  of  Gabriel  Simmons  and  the  attorney  who 
lied  the  deed  of  April,  1831. 


1845. 
Kemnt 

V, 

Lynch. 

Argument. 


\Monahan^  Mr.  Hughes^  and  Mr.   W,   Smithy   for 
Em  Kenny. 

e  plaintiff  has  not  given  any  parol  evidence  of  the 
g  between  the  parties  which  led  to  the  grant  of  the 
y ;  he  relies  on  this,  that  where,  in  consideration  of  a 
f  money,  an  annuity  is  granted  for  a  certain  term  of 
and  upon  calculation  it  appears  that,  by  means  of  the 
y,  the  grantee  will  receive  more  than  the  consider- 
noney  and  legal  interest,  the  transaction  is  usurious, 
are  many  authorities  establishing  that  position.  In 
.  Grimes{a)y  Baylejfy  J.,  say8(&)  :  "  There  is  no  case 
Ich  an  annuity  for  years  has  been  held  not  to  be  usu- 
where,  on  calculation,  it  appeared  that  more  than  the 
pal,  together  with  legal  interest,  is  to  be  received." 
Doe  v.  Chamber8(c)y  Trusiram  being  entitled  to  the 
;es  in  question,  under  a  building  lease,  for  the  residue 
;rm  of  fifty-three  years,  agreed  with  the  defendant 
be  defendant  should  advance  him  600/.,  in  addition  to 
before  then  lent  him  by  the  defendant ;  and  that  for 
um  Trustram  should  assign  his  lease  to  the  defen- 
and  that  the  defendant  should  then  grant  to  Trustram 
der-lease  of  the  premises  for  seven  years,  at  70/.  a  year, 
a  proviso  that  at  any  time  within  the  seven  years, 
tramy  on  repaying  the  900/.,  should  be  entitled  to  a 
iignment ;   and  that,  by  the  under-lease,  Trustram 


8  B.  &  A.  664. 
Pige666. 


(c)  4Canipb.  1. 
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1845. 


Kbitnt 

V. 

Lynch. 


AvgitMentt 


should  covenant  to  insure  the  premises,  to  keep  them  i 

repair,  and  to  pay  the  ground  rent,  together  with  alltaxe 

An  assignment  and  under-lease,  in  pursuance  of  this  agre 

ment,  were  accordingly  executed.  Lord  Ellenboraughm 

that  the  question  was,  whether  the  transaction  was  a  conti 

vance  to  receive  usurious  interest  for  the  loan  of  money ;  ai 

added:  **  If  Chambers  ran  any  risk,  or  the  repayment  of  tl 

principal  was  liable  to  any  contingency,  there  would  be  i 

usury ;  but  I  see  no  risk  or  contingency  involved  in  tl 

transaction,  except  the  solvency  of  the  borrower."  In  Fer 

day  V.  fVightwick{a)i  an  annuity  was  granted  for  a  termi 

years,  payable  half-yearly  ;  and  it  appearing  that  the  wn 

ral  half-yearly  payments  would  repay  the  purchase-mone 

with  interest  exceeding  the  legal  rate,  the  transaction  «l 

held  to  be  usurious.     Chillingworth  v.  ChiUingworth(b)  i 

a  decision  to  the  same  effect.     In  Bulwer  v.  AstUy{c)  (i 

which  the  question  was  not  whether  the  transaction  wa 

usurious  or  not),  the  Lord  Chancellor,  speaking  of  borrow 

ing  money  upon  an  annuity,  says :  ''  The  effect  of  the  tnuM 

action  is,  that  the  money  borrowed  is  to  be  repaid  by  instil 

ments,  consisting  partly  of  interest  and  partly  of  prindptl 

whether  the  annuity  be  for  a  term  of  years,  or  for  a  life  oi 

lives,  the  transaction  is  in  substance  the  same.     The  ralw 

of  the  life,  in  respect  of  its  probable  duration,  is  a  matterol 

calculation;  and  as  the  principal  is  put  in  hazard,  the  amouH 

of  interest  i»  sot  rqrvlaied  by  the  Statute  of  Usury,  wkui 

IS  the  only  material  distinction.'*     So  in  Floyer  v.  Shff' 

rard(d)  the  Lord  Chancellor  says,  *^  that  an  annuity  redeen- 

able  is  an  evasion  of  the  Statute  of  Usury,  and  only  a  loan 

for  money."  As  to  Ferguson  v.  Sprang^e)^  it  came  on  upoo 


(a)  1  R.  &  M.  45. 
(6)  8  Sim.  404. 
(c)  1  Phil.  422. 


(d)  Amb.  19. 

(0  1  A.  &  E.  576. 
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I  demurrer  to  a  declaration  on  a  contract  for  the  purchase        1845. 

Nil    ■  Y     .    ■  mm* 

Hm  annuity  of  20/.  for  sixty  years,  for  the  price  of  200/.  ;       Kehmt 
vri  merely  decides  that  the  Court  of  Law  would  not,  judi-       ltmch. 
Uif»  take  notice  that  more  than  the  principal  and  legal      ^^     ^^ 
Mnst  was  to  be  repaid.  And  in  M^Cormich  v.  F€rrier{a\ 
tmthe  question  arose  collaterally,  the  deed  was  equivocal 
I  ill  nature,  and  the  jury  found  that  it  was  not  usurious. 

Mr.  Moorey  Mr.  W.  Brooke^  and  Mr.  KemaUj  for  Philip 

The  case  depends  solely  on  the  construction  of  the  deed. 
Ibdeftodant  swears  that  to  his  knowledge  and  belief,  there 
Wm  was  a  loan  contemplated  between  the  grantor  and 
pntee;  and  that  this  was  always  an  annuity  transaction. 
ftl  security  for  the  annuity  is  very  insufficient,  which  may 
HMmi  for  the  price  given  for  it.  The  clause  of  re-pur- 
llMe  does  not  prove  that  the  transaction  is  a  loan :  Irnbam 
^»  CUU(b) ;  Vernon  v.  Winstanley{c).  There  is  no  case 
H  strong  in  its  external  appearance,  in  which  a  Court  of 
ifuity  or  a  jury  may  not  infer  that  the  transaction  was 
I  reality  a  loan,  and  not  the  grant  of  an  annuity.  But  if 
ke  transaction  be  really  and  bond  fide  a  dealing  for  the 
tint  of  an  annuity,  it  will  not  be  void  because  the  annuity 

granted  for  a  term  of  years,  and  it  appears  on  calcula- 
Qb,  thai  more  than  the  consideration  money  and  legal  in- 
Hctt  on  it  will  be  repaid  by  perception  of  the  annuity.  It 
mot  be  denied  that  the  purchase  of  an  annuity  for  the 
im  of  a  life  is  valid,  though  thereby  the  gprantee  receive 
dk  more  than  the  purchase-money  and  legal  interest, 
beire  is  no  more  reason  why  a  man  should  not  be  per- 
tted  to  purchase  an  annuity  for  a  term  of  years,  than 

v)  Hajes  &  J.  12.  (c)  2  Sch.  &  Lef.  394. 

V)  1  B.  C.  C.  93. 
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that  he  should  be  permitted  to  purchase  a  profit  rent  fc 
a  like  term  of  years.  The  ground  of  all  the  doub 
which  have  been  thrown  upon  this  subject  is  the  dicta 
of  Bayley^  J.,  in  Doe  v.  Gooch{a).  But  he  could  no 
when  he  gave  utterance  to  it,  have  had  the  old  authoritie 
which  are  express  upon  this  subject,  in  his  mind ;  an 
the  principal  case  itself  is  a  refutation  of  his  dictum ;  k 
Lord  Tenterden  left  the  question,  whether  the  transactio 
was  a  purchase  or  a  loan,  to  the  jury,  instead  of  direcdoj 
them  to  find  that  the  deed  was  usurious.  The  cases  o 
Symonds  v.  Cocherill{b)^  Fanfield  v.  Finch{c)^  FuUxf\ 
ca8e{d)y  and  J'he  King  v.  Drury{e)y  establish  that  the  par 
chase  of  an  annuity  for  a  term  of  years  is  valid,  altbougi 
thereby  the  grantee  should  be  paid  back  his  purchase-moDej 
with  more  than  legal  interest.  Fereday  v.  WightwiA  i 
more  fully  reported  in  Tamlyn{f)^  where  it  appears  tbi 
the  transaction  was,  in  its  inception,  a  loan.  So  also  wii 
Chillingworthy.  Chilling  worth.  These  cases  are,  therefore 
inapplicable  to  the  present.  Rowe  v.  BellcL8eys{g)^  am 
Spurrier  v.  Mayos8{h)y  were  referred  to. 


Mr.  Hughes  in  reply. 

There  is  no  evidence  of  the  value  of  the  lands  on  \fhicl 
the  annuity  is  charged ;  it  may  be  building  ground.  Th 
deed  of  1831  shows,  on  the  face  of  it,  that  the  transactio 
was,  in  its  inception,  a  loan.  It  is  inartificially  drawn,  ai 
does  not  expressly  mention  the  term  for  which  the  annul 
was  granted.     The  clause  of  re-purchase  is,  in  reality, 


(a)  3  B.  &  A.  669. 
(6)  Noy,  153. 
(c)  Cro.  Eliz.  27. 
{d)  4  Leo.  208. 


(0  2  Leo.  7. 
(/)  Page  250. 
ig)  1  Sid.  182. 
(Ji)  1  Ves.  Jun,527. 
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chose  of  redemption  ;  and  this  is  in  effect,  an  agreement  to 
repay  the  300/.  and  usurious  interest  in  seventy  instalments. 
The  cases  relied  on  by  the  defendant  were  cited  in  Chil- 
bijworih  y.  ChilUngworth^  and  there  overruled.  The  true 
principle  is  stated  by  Joy,  C.  B.,  in  M^Cormich  v.  Ferrier^ 
'*that,  if  it  be  meant  that  the  sums  received  should  be  taken 
ioto  account,  the  deed  would  not  be  usurious  :  but  if  the 
grantee  were  to  hold  all  the  rents  received,  and  be  paid 
tke  entire  principal  sum  besides,  it  would  be  usury.*' 


1845. 


Kenny 

p. 
Lynch. 


Argument. 


The  Lord  Chancrllor  : — 

I  have  looked  into  the  authorities  bearing  on  this  case,      Judgment. 
ind  I  have  read  the  annuity  deed.     It  is  in  the  common 
fonnofagrant  of  an  annuity,  without  anything  of  a  loan 
apparent  on  the  face  of  it,  except  that  the  power  of  re- 
purchase is  in  unusual  terms.    It  begins  by  a  covenant  that 
if  the  grantor  of  the  annuity  should  pay  the  purchase-mo- 
ney ;  whereas,    the  usual  form  is,  that  if  the  grantor  be 
desirous  of  re-purchasing  the  annuity,  and  of  such  desire 
give  certain  notice,  then,  on  payment  of  the  purchase-mo- 
ney the  grantee  will  assign  the  annuity.  However,  I  think 
that  this  is  merely  a  covenant  for  re-purchase ;  and  that 
the  deed,  on  the  face  of  it,  is  a  mere  grant  of  an  annuity 
for  a  term  in  gross ;  the  payments  in  respect  of  which,  no 
doubt,  would,  on  the  whole  term,   exceed   the   principal 
money  paid  and  legal  interest  on  it.     There  is  a  covenant 
forpayment  of  the  annuity :  but  there  is  no  evidence  to  show 
that  there  was  a  treaty  for  a  loan,  or  that  this  was  a  shift 
to  evade  the  usury  laws ;  unless,   upon   the   face  of  the 
instrument  itself,  it  should  he  held  that  such  an  intent  ajv- 

VOL.  II.  / 
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pears.     The  defendant  in  his  answer  swears  that  the«-« 
never  was  a  treaty  for  a  loan  between  him  and  the  grantor  ; 
and  that  this  was  a  bondjide  purchase  of  an  annuity.  The 
case,  therefore, — unless  as  far  as  anything  can  be  ioferreif 
from  the  power  to  re-purchase, — appears  to  raise  the  naketf 
question,   whether  a  grant  of  an  annuity  for  a  term  of 
years,  which  annuity,  in  the  course  of  time,  will  repay  tbe 
principal  money  and  more  than  legal  interest,  is  or  is  not 
usurious  ?  There  is  this  singularity  in  the  case,  that  there 
is  no  estate  or  term  for  which  the  annuity  is  expressly 
granted  :  that  is  a  question  of  construction  ;  but  probaUy 
it  would  be  held  that  it  was  granted  for  the  term  in  the 
lands.    No  other  term  is  mentioned  in  the  deed,  and  the 
annuity  is  secured  upon  that  property. 

I  am  much  embarrassed  by  the  state  of  the  authoridek 
The  old  law  appeared  to  have  settled  that  a  bon&^fide  grsat 
of  an  annuity,  in  consideration  of  a  sum  in  gross,  and  for  t 
term  certain,  not  depending  on  a  contingency,  was  not 
usurious,  if  not  intended  as  a  shift  to  evade  the  usury  Uwi: 
for  there  is  no  doubt  that  any  shift  to  evade  those  laws,  if  ; 
the  jury  should  come  to  the  conclusion  that  it  is  a  shiftf 
is  void.  Whether  the  transaction  be  a  shift  or  not  is  t 
question  of  substance,  not  form  ;  but  at  the  present  I  at- 
sume  that  this  is  a  bondjide  transaction,  and  the  quesdoo 
is,  whether  it  is  void  or  not.  I  do  not  say,  void  on  the 
face  of  it ;  for  in  Ferguson  v.  Sprang{a)  tlie  Court  hS 
that  they  could  not  make  the  calculation,  and  see  wke> 
ther  the  annuity  would  more  than  repay  the  principal  vm 
with  interest.  That  they  would  so  exceed  must  be  touad, 
as  a  fact,  by  the  jury  or  the  Court. 


(a)  1  A.  &  E.  57C. 
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The  old  cases  appear  to  establish  that  a  grant  of  an  an- 
Bnity  for'a  term,  assuming  it  to  be  a  bond  fide  transaction, 
wiolly  free  from  usury,  and  unconnected  with  a  loan,  is 
nlid:  and  I  know  that  such  transactions  have  taken  place, 
ipon  great  authority  at  the  bar.  The  attempt  has  often 
ken  made  to  evade  the  usury  laws,  but  without  suc- 
cm.  This  was  especially  the  case  in  the  Brighton 
caie8(a).  A  landholder  about  to  build,  and  desirous  to 
nne  money,  used  by  one  instrument  to  assign  his  building- 
leue  in  consideration  of  a  sum  of  money,  reserving  a  power 
tore-purchase  it,  and  by  another  instrument  to  accept  an 
underlease  of  the  same  premises  from  the  person  to  whom 
lie  had  assigned  them,  at  an  increased  rent ;  and  the  ori- 
ginal lessee  covenanted  to  perform  all  the  obligations  in  the 
original  lease.  This  was,  in  fact,  a  loan  at  interest  greatly 
cxeeeding  the  legal  rate;  and  I  always  was  of  opinion 
Alt  8uch  transactions  were  void,  as  being  usurious  and 
sere  shifts  to  evade  the  Statute.  No  person  ever  imagined 
duu  the  assignee  was  to  retain  the  property  :  the  money 
*tt  to  be  laid  out  in  building  on  the  property,  and  the 
power  to  re*purchase  was  always  exercised  :  and  in  Doe  v. 
Gi)Qch{h)^  and  Doe  v.  Chambers{c)y  it  was  held  that  such 
transactions  were  usurious. 


32(1 


In  regard  to  life  annuities,  it  was  at  one  time  held  that 
fte  introduction  of  a  power  to  re-purchase  made  them 
Qsorious ;  it  used,  therefore,  to  he  omitted  :  but  the  law 
ias  since  been  settled  otherwise,  and  such  annuities  are 
tow  granted  upon  a  calculation  of  a  certain  rate  of  interest 
pon  the  money  paid,  as  if  it  were  a  debt,  and  of  the  pre- 


r^)  Doe  V.  Gooch.     3  B.  k  A. 


ih)  3  B.  &  A.  ^(\Q, 
(r)  4  (';iinp.  I. 


z  2. 
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mioms  oa  a  policy  of  insurance  to  be  effected  on  the  life  of 
the  cestui  que  vie.  And  to  such  an  extent  has  this  beeo 
carried,  that  Lord  Lyndhurst  has  held(a)  that  an  annuity 
is  a  debt  due  to  the  grantee.  Of  course,  he  did  not  mean 
to  decide  that  the  transaction  was  such  between  the  parties 
to  it,  but  that  it  was  such  in  its  real  nature. 

I  do  not  find  that  there  has  been  any  actual  decision, 
overruling  the  old  authorities.      The  case  of  Doe  v.  Ckaw^ 
bers  was  a  mere  shift  to  obtain  more  than  legal  interest; 
for  there  having  been  originally  a  loan,  there  was  then  t    . 
further  advance,  and  the  whole  was  secured  by  an  under- 
lease, with  a  power  to  re-purchase.     The  property  in  that 
case,  at  the  time  of  the  transaction,  was  found  by  the  jury 
to  have  been  worth  2000/.,    and  the  sum  advanced  wm 
only  900/.,  no  person  could,  therefore,  doubt  that  the  power 
to  re-purchase  would  be  exercised,  and  the  principal  be  re* 
paid.      It  was  a  mere  shift  to  evade  the  usury  laws.    Doi 
V.  Gooch  was  an  assignment  and  under-lease,  and  desrly 
an  usurious  transaction.     Neither  of  these  cases  toocheft 
the  present,  as  authorities  precisely  in  point ;  but  it  wasio    | 
the  latter  of  these,  that  Bayiey^  J.  made  the  observatioa     I 
upon  which  all  the  modern  cases   have  turned.     It  was 
an  obiter  dictum^  not  at   all  necessary   for   the  deeision 
of  that   case.      In    Spurrier  v.  Mayoss{b)j  Eyre^  C.  B., 
and  in  Doe  v.  Gooch(c),     Abbott^   C.  J.,   held  that  Ba 
V.  Drury{d)  was  distinguishable,    and  that  it   was  good 
law ;    which,    though  not  going    the    whole  extent,  J9t 
bears  strongly  on  the  argument  in  this  case.     Baylen^Jf 
said  in   Doe  v.    Gooch :    <'  The  principal  is  in   haianl, 


(a)  In  Bulvcer  v.  Ashley, 
1  Phil.  422. 
(ft)  1  Ves.  Jun.  527. 


(c)  3  B.  k  A.  664. 
•(rf)  2  Lev.  7. 
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from  tbe  uncertain   duration   of  life.      Here  it  is  in  the 

Bstnreof  an  annuity  for  years,  and  there  is  no  ease  in  which 

Neh  an  annuity  has  been  held  not  to  be  usurious,  wh^re, 

« calculation,   it  appeared  that  more  than  the  principal, 

together  with  legal  interest,  is  to  be  received.*'     That  can- 

BOt  be  quite  correct ;  for,  unless  the  former  cases  are  ex- 

prasly  overruled,  there  are  cases  which  have  decided  it : 

I   Mr  am  I  aware  of  any  case  which  has  decided  the  precise 

point  he  has   laid   down.     The  decision   in  Fereday  v. 

lfiglUwick{a)j   proceeded  upon  the  fact  that  promissory 

loies  were,  at  the  date  of  the  transaction,  given   for  all 

Repayments  to  be  made.      That  at  once  showed   that 

it  was  a    money   dealing  between  the  parties.      It  was 

lot  an  annuity  transaction,  resting  upon  the  annuity  secu- 

-  titles  merely;  but  the  party  obtained  promissory  notes, 

'  which  he  might  discount,  and  so  at  once  realize  the  prin- 

'  cipal  and  interest.     The  report  of  the  case  in  Russell  & 

'   Mjfbu  is  short ;  but  that  in   Tamlyn  is  fuller,  and  states 

the  ground   of  the   decision.     The   learned  judge   said: 

I   "  The  transaction  was  accompanied  by  notes,  which  were 

mpectively  to  the  amount  of  a  half  year's  annuity.     It  is 

a  mere  colour,  that  this  is  the  purchase  of  an  annuity.    Se- 

\   leral  old  cases  have  been  referred  to,  which,  however,  I  do 

Bot  think  it  necessary  to  consider.     What  in  substance  is 

this  transaction  ?     Is  it  not  in  effect  a  loan  ?*'     From  the 

nsfoii  in  Russell  &  Mylne^  it  would  appear  as  if  Sir  J, 

'  Leach  thought  that  the  old  authorities  hud  nothing  to  do 

with  the  question.     But  I  do  not  consider  him  as  saying 

that  he  gave  no  attention  to  the  old  authorities,  but  that 

he  did  not  feel  called  on  to  consider  them,  because  the 

transaction    before   him  was  clearly  usurious  upon  other 

grounds.     In    Ferguson  v.  Sprang{b)^  which  is  the  same 

(a;  1  R.  &  M.  45.  (,b)  1  A.  &  £.  570. 
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as  the  present  case,  except  in  respect  to  the  powei 
re-purchase,  the  question  arose  upon  demurrer;  and 
Court  said  that  they  could  not  hold  the  transaotion 
be  usurious  upon  the  face  of  the  deed,  for  they  could 
make  the  calculation.  But  I  must  say  that  the  reason 
of  the  Court  leads  to  the  conclusion,  that  they  would  b 
held  the  transaction  usurious  if  it  had  appeared  in  < 
dence  that  the  annuity  would,  in  course  of  time,  m 
than  repay  the  principal  and  interest.  They  did  not,  h 
ever,  decide  that  point,  though  they  expressed  tin 
selves  strongly  upon  it.  Chillingworth  v.  Chillingtoartk 
was  decided  upon  the  evidence,  upon  which  the  Vi 
Chancellor  came  to  the  conclusion  that  the  transact 
was,  in  reality,  a  loan ;  and  though  he  intimates  an  opio 
that,  if  the  payments  to  be  made  in  respect  of  the  annu 
exceed  the  principal  sum  and  interest,  the  transaction 
usurious,  yet  he  does  not  decide  the  case  upon  that  vi 
of  it.  The  only  other  case  bearing  upon  this  question 
M'Cormick  v.  Ferrier(b)  ;  and  there  the  Court,  1  thi; 
gave  a  weight  to  Doe  v.  Chambers  which  it  is  not 
titled  to,  as  bearing  upon  this  question.  But,  as  I  und 
stand  that  case,  the  jury  found  that  the  transaction 
question  was  not  usurious,  and  the  Court  refused 
disturb  the  verdict :  for  the  question  was,  what  was  the 
terest  which  the  plaintiffs  had,  entitling  them  to  reco' 
under  the  policy  of  insurance.  If  the  annuity  traosacti 
were  usurious,  they  had  a  less  interest  by  100/.  than  t 
sum  for  which  the  verdict  was  given.  The  jury  foui 
that  the  transaction  was  not  usurious,  against  the  ieaui 
of  the  judge,  but  not  so  taiuch  so  that  the  Court  wou 
disturb  it. 


{a)  8  Sim.  404. 


{b)  Uji}e>  cV:  Junes,  12. 
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of  this  review  of  the  cases  is,  that  I  do  not 
ntitled  to  overrule  the  old  authorities,  which 
)  many  bondjide  transactions  carried  into  ex- 
good  advice :  nor  am  I  called  upon  to  do  so. 
erefore,  to  send  a  case  to  the  Queen's  Bench, 
to  the  validity  of  this  transaction,  as  it  appears 
fthe  deed;  with  the  statement  of  this  addi- 
stance,  that,  upon  calculation,  it  appears  that 
>f  the  payments  to  be  made  on  account  of  the 
he  whole  term,  would  exceed  the  principal  sum 
?re8t  on  it,  for  that  period ;  and  also  stating 
saction  was  for  the  purchase  of  an  annuity, 


ed  that  a  replevin  suit  was  pending,  in  which 
of  the  validity  of  the  deed  would  be  decided. 

D  Chancellor. — Then  retain  the  bill  for  a 
jerty  to  proceed  in  the  replevin  suit :  the  only 
e  tried  in  it  to  be,  whether  this  transaction  is 
ot. 


1845. 

V 

Kbnnt 

p. 
Lynch. 

Judgment, 


BROWN  t;.  MARTYN. 

as  filed  by  the  executor  and  devisee  for  life 
tate,  to  carry  the  trusts  of  the  will  of  his  testa- 
ution  ;  and  that  it  might  be  declared  that  he 

absolutely,  to  the  residuary  personal  estate. 
1  was  stated  to  be,  whether  the  personal  estate 

a  general  devise  and  bequest  of  all  the  testa- 
d   personal   estate,  which  was   settled  to  the 


April  23. 
The  Court  will 
not,  in  a  suit  to 
carry  the  trunts 
of  a  will  into 
execution, 
merely    declare 
the  rights  of 
the  parties,  :in(l 
then  leave  ihem 
to  act  on  that 
declaration 
out  of  Court. 
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same  uses  as  the  real  estate ;  or  whether  it  passed,  ur 
a  residuary  bequest  of  the  personal  estate,  to  the  plaii 
absolutely.     The  defendants  were  the  devisees  of  the 
estate ;  the  legatees  were  not  parties  to  the  suit 

The  Lord  Chancellor  having  intimated  an  opin 
that  the  question  was  not  ripe  for  a  decision ,  until  it  sh< 
appear  whether  there  would  be  a  residue,  Mr.  Monm 
for  the  plaintiff,  asked  the  Court  to  decide  the  questio 
the  present  hearing,  as,  in  the  event  of  the  Court  bein 
opinion  that  the  plaintiff  was  entitled  to  the  residue  a 
lutely  for  his  own  benefit,  further  proceedings  wouh 
unnecessary ;  for  the  executor  would  be  obliged  to  paj 
debts  and  legacies. 


Judgmtnt,        ThB  LoRD  CHANCELLOR  : 

This  raises  the  abstract  question,  whether  the  C 
may  make  a  declaration  of  right  merely,  without  fui 
administering  the  fund.  Generally,  the  Court,  whe 
makes  a  declaration  of  right,  directs  accounts  or  inqu 
consequent  thereon.  Here  the  plaintiff  asks  for  a  dec! 
tion,  not  as  furnishing  the  principle  upon  which  the 
counts  are  to  be  directed,  but  in  order  to  prevent 
taking  of  any  account.  He  desires  to  have  a  declarai 
from  the  Court,  that  he  is  entitled  absolutely  to  the  r 
duary  personal  estate,  subject  to  the  payment  of  the  (l< 
and  legacies,  and  then  to  be  permitted  to  deal  with 
creditors  and  legatees  out  of  Court.  It  is  against 
course  of  the  Court  to  do  so  ;  but  if  any  authority  upon 
point  can  be  produced,  I  will  hear  the  question  debate 


It  was  admitted  that  there  was  no  authority  upor 
subject ;  and  the  usual  accounts  were  directed. 
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GREVILLE,  Petitioner,  FLEMING,  Respondent. 
(1  &  2  Fie.  c.  109.) 

fp  ,  .  .  April  20,  *2\. 

I  RE  petition  prayed  that  a  receiver  might  be  appointed  The  Court 
ver  the  lands  of  the  respondent,  for  payment  of  tithe  rent-  J![|^  insu^ce^of 
h«ge  due  the  1st  of  May.  1844.  ;rtl>'rTp;in. 

a  receiver  J  or 
pa^yment  of 

Tbe  affidavit  of  the  land  agent  of  the  petitioner  stated,  tithe  reot- 

charge,  upon 

lat  on  the  14th  of  January,   1837,  William  F.  Grevilkj  an  affidavit 

merely  stating 

le  lay  impropriator  of  the  parish  of  Seraby,  died ;  and  that  he  was  the 

lay  inpropria- 

bat  the  petitioner,    his  eldest  son,  ttiereupon  became,  and  tor  of  the  pa- 
iad  ever  since  continued,  and  then  was  the  lawful  lay  im-  appeared  that 
>ropriator  of'the  parish,  and  entitled  to  all  tithes  or  rent-  ^"hes^had'heen 
ihanre  in  lieu  of  tithes  in  respect  of  the  lands  situate  in  the  *°<*  "tiU  was 

°  *  contested  by 

[Parish,  payable  to  the  lay  impropriator  of  the  parish  for  the  ^®  pan»hion. 
lime  being.  That  in  1823  a  composition  in  lieu  of  tithes  was  ^^h  payment 

he  had  obtained 

duly  effected,  pursuant  to  the  Statute :  and,  that  by  certiii-  out  of  the  lands, 

..  •/•i^^  t^®  respon- 

cateof  the  26th  of  October,  1 823,  the  commissioners  certified  dent  was  by 
that  the  amount  of  the  composition  for  all  tithes  within  the  receiver  of  the 
parish  was  171/.  per  annum  ;  of  which  the  sum  of  95/.  per  po'*inted^n"the 


annum,    being   five-ninth  parts  thereof,    was   due   to  the 


suit  of  a  third 

Rev.  C.  jB.,  who  was  the  vicar ;  and  76/.,  being  the  remain- 
ing  four-ninths,  was  due  and  payable  to  the  lay  impro- 
priator of  the  parish.  The  certificate  did  not  name  any 
)erM>n  as  being  the  lay  impropriator. 

The  affidavit  then  stated  the  applotment,  and  the  amount 
r  which  the  respondent  was  liable,  in  respect  of  the  lands 

the  jwtition  mentioned,  viz.,  17/.  9*.  \ld.  per  annum ; 
d  that  said  sum  continued  payable  to  William  F,  Gre-- 


336 


CASES  IN  CHANCERY. 


1845. 


Greville 

V, 

Fleming. 


Statement. 


ville^  as  such  lay  impropriator,  until  his  decease  ;  and  froc 
the  period  of  his  decease,  became  and  continued  payable  t 
the  petitioner  (as  deponent  believed),  until  the  passing  c 
the  1  &  2  Vic.  c.  109,  whereby  a  yearly  rent-charge  o 
13/.  Is,  10(i.,  equal  to  three-fourths  of  the  sum  of  17/.9«.l^ 
became  chargeable  on  the  lands,  and  was  payable  to  the 
petitioner  in  lieu  of  such  tithe  composition. 


That  one  J,  S.  Fleming  was,  at  the  time  of  the  passing 
of  the  1  &  2  Vic.  c.  109,  seised  of  the  first  estate  of  inheri- 
tance in  the  lands ;  and  that  the  respondent  then  wtt 
seised  and  possessed  thereof.  That  at  the  time  of  the 
passing  of  the  1  &  2  Vic.  c.  1 09,  and  for  some  time  after, 
a  receiver  of  the  Court  of  Chancery,  in  the  cause  of  Pk- 
ming  v.  Fleming  and  Browne  v.  Fleming^  was  in  the  r^ 
ceipt  of  the  rents  of  the  lands ;  and  that  deponent,  oa 
applying  to  the  receiver  for  payment  of  the  rent-charge, 
was  required  by  him  to  procure  the  approbation  of  the 
Master  in  the  cause  ;  that  he  accordingly  filed  a  statement 
on  behalf  of  the  petitioner,  and  obtained  a  certificate  of  the 
Master's  approbation,  and  was  thereupon  paid  the  amount 
of  the  rent-charge  by  the  receiver  up  to  the  1st  of  Ma/i 
1842  ;  and  that  the  rent-charge  from  that  period  was  still 
due. 


In  answer  to  the  application,  affidavits  were  made  by  the 
solicitor  and  the  land  agent  of  the  respondent,  submittingthat 
the  petitioner  had  not  shown  any  right  or  title  in  himself  tc 
the  rent-charge.  They  stated  that  the  claim  of  the  petilione 
to  be  lay  impropriator  of  the  parish  had  not  been  acquiesce 
in;  but,  on  the  contrary,  had  been  the  subject  of  oppositio 
and  dispute.  That  the  petitioner  had  on  several  occaaioi 
attempted  to  establish  his  right  to  the  impropriate  tithes,  ai 
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liad failed;  aud  especially  that  at  the  time  of  making  the 
composition,  notice  was  given  by  the  Commissioners  to  ail 
diimaiits,  to  come  forward  and  establish  their  claims  to  the 
tubes  of  the  parish ;  and  that  one  Sleatn  then  claimed  to 
derive  title  to  the  impropriate  tithes  under  fV.  F,  Greville^ 
hit  that  the  commissioners  rejected  his  claim ;  and  no  claim 
whaterer  on  behalf  of  JV.  F.  Greville  was  then  established 
before  the  Commissioners.  That  several  of  the  landed  pro- 
prietors throughout  the  parish  had  refused  to  pay  ;  and  that 
tlie  petitioner  had  only  lately  obtained  some  isolated  pay- 
Bents  :  and  that  before  the  passing  of  the  1  &  2  Vic. 
€•  109,  the  tenants  of  the  lands  mentioned  in  the  petition 
bad  refused  to  pay  the  tithe  composition  to  W.  F,  Greville; 
ud  that  no  payments  were  made  to  him  out  of  the  lands. 
That  the  respondent  became  entitled  to  the  lauds  under  a 
eoQ?eyance  from  J.  S.  Fleming^  dated  the  20th  of  April, 
1B35 ;  and  submitted  that  nothing  afterwards  done  by  J, 
S.  Fkming  or  the  receiver  could  affect  the  rights  of  the 
le^pondent. 


1845. 

Y ' 

Greville 

V. 

Fleming. 
Statement. 


Upon  these  documents  the  Master  of  the  Rolls  made  an 
^x  for  the  appointment  of  a  receiver,  pursuant  to  the 
player  of  the  petition. 


The  respondent  now  moved,  by  way  of  appeal,  that  the 
^er  of  the  Master  of  the  Rolls  be  set  aside :  and,  in  sup- 
port of  that  application,  his  solicitor  made  an  additional 
affidavit,  stating  that  he  had  been  informed  and  believed 
^t  William  F,  Greville^  the  father  of  the  petitioner,  did 
lot,  nor  did  any  person  on  his  behalf,  receive  any  payment 
9  account  of  the  impropriate  tithes,  from  the  year  1823 
mn  to  the  year  1837,  from  J.  S.Flemiiuj^  or  any  of  his 
lants  or  other  person,  for  the  lands  in  the  petition  men- 
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1845.        tioned:  and  that  the   reason  for   non-payment  was  tha.^ 


Gbeville      Richard  F,  Greville  was  not  able  to  show  any  title  to  tik« 
Fleming,      impropriate  tithes  :  that  when  the  respondent  became  tk« 
„ /"       •       purchaser  of  the  lands,  the  annual  outgoings  in  respeoc 
of  the  charges  affecting  them,  amounted  nearly  to  the  en- 
tire rental ;  and  that,  under  these  circumstances,  due  atten- 
tion  was  not  given  to  the  proceedings  in    the   cause  of 
Fleming  v.  Fleming^  no  person  being  much  interested  in 
.    contesting   the   claim   for   tithe  rent-charge.     The  agent 
for  the  respondent  made  an  affidavit  in  reply  ;  but  did  not 
notice  the  statement,  that   W.  F.   Greville  never,   frooi 
1823  to  1837,  received  any  payment  on  account  of  die    ; 
tithes,  from  «/.  S.  Fleming^  or  the  tenants  on  the  lands. 

Aryumtnt.  Mr.  Butt  and  Mr.  F.  Walsh  for  the  respondent. 

The  certificate  is  invalid,  as  it  does  not  state  the  naina 
of  the  person  to  whom  the  composition  in  lieu  of  the  im- 
propriate tithes  was  payable  ;    O^Leary  on  Tithes,  192; 
4  Geo.  IV.  c.  99,  sees.  16  and  25,  and  schedule  B.;  1  & 2 
Vic.  c.  109,  s.  26.     Mr.  Greville^  if  entitled,  might  hare 
appealed  against  the  certificate  for  the  omission ;  4  Geo.  I V. 
c.  109,  sees.  28  and  30.  Yet,  though  the  claim  of  a  person 
deriving  nnder  him  was  rejected,  he  did  not  appeal.    Buty 
at  least,  the  certificate  is  not  evidence  of  title  in  the  peti^ 
tioner :  and,  under  the  circumstances,  no  weight  is  to  b^ 
given  to  the  payment  of  the  rent-charge  by  the  receiver  ot 
the  Court. 


Mr.  Moore  and  Mr.  Sproule  for  the  petitioner. 

The  object  of  the  Tithe  Composition  Acts  was  to  ascer- 
tain the  amount  of  the  composition  payable  in  the  parish, 
and  the  shares  in  which  it  was  payable  to  the  owners ;  bat 
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tk  Commissioners  had  no  power  to  investigate  or  decide 
opoo  conflicting  claims  of  lay  impropriators:  and  the 
twenty-fifth  section  shows  that  it  was  not  imperative  on 
ike  Commissioners  to  adopt  the  form  of  the  certificate  in 
Khedule  B.  in  omnibus.  The  alleged  claim  of  G.  Slevin 
is  merely  stated  on  information  ;  and  as  it  does  not  appear 
tint  it  was  made  with  the  concurrence  of  Mr.  Greville^  he 
ought  not  to  be  prejudiced  thereby.  The  order  appealed 
from  is  correct.  The  aflBdavit  of  the  agent  states  positively 
that  the  petitioner  is  the  lay  impropriator  of  the  parish. 
The  Act  of  Parliament  does  not  require  him  to  set  out  his 
^  on  his  petition.  In  support  of  the  statement  that  the 
petitioner  is  entitled,  it  appears  from  the  certificate  that 
there  is  a  composition  payable  to  some  lay  impropriator  ; 
it  is  not  alleged  that  the  lands  are  tithe  free;  nor  does  the 
lespoodent  set  up  the  title  of  any  third  person  as  lay  im- 
propriator ;  and  tithe  rent-charge  has  actually  been  paid 
oot  of  those  lands  to  the  petitioner.  These  facts  combined 
establish  the  title  of  the  petitioner. 

Mr.  F,  Walsh  in  reply. 

The  Court  will  not  exercise  its  summary  jurisdiction 
nnder  this  Act,  unless  the  title  of  the  petitioner  is  perfectly 
dear;  but  will  leave  him  to  his  remedy  by  plenary  suit  or 
•ction  at  law. 


1845. 

> , 

Greville 

V. 

Fleming. 
Argument, 


The  Lord  Chancbllor  : — 

No  doubt  it  is  in  the  sound  discretion  of  the  Court  whe- 
tber  it  will  appoint  a  receiver.  This  is  a  ease  of  consider- 
ible  difficulty.   First,  it  is  rather  suggested  than  contended 


Judgment, 
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Fleming. 
Judgmtnt, 


1845.        that  the  certificate  is  void^  because  the  name  of  the  lay 
Grbyillb     impropriator  is  not  inserted  in  it.     I  should  be  slow  to  hxAd 
it  void  on  that  ground,  for  it  would  place  parties  in  a  greal 
difficulty  in  cases  in  which  the  Commissioners  had  douUt 
as  to  the  rights  of  the  lay  impropriator,  and  therefore, 
refused  to  insert  his   name  :   and  though   that  may  not 
have  been  the  fact  in  this  case,  yet  the  question  of  tide 
may  have  arisen  in  the  investigation.     It  appears  to  me 
that  no  power  was  given  to  the  Commissioners  to  settk 
questions  of  title ;  and  that  their  power  was  confined  te 
the   ascertainment   of  the   amount   of  tithe  composition, 
and  the  proportions  into  which  it  was  divisible  betweei 
the  several  owners  of  the  tithe  :  and  the  words  of  the  Act, 
with  reference  to  the  appeal  given  to  the  Lord  Lieutenant, 
or  to  the  Judges  of  Assize,  seem  to  point  to  the  same  con- 
clusion.   ^ 


But  I  am  not  called  upon  to  decide  that  point ;  for  M 
person  insists  that  the  title  in  this  case  is  concluded  by  the 
certificate,  assuming  it  to  be  a  valid  one.  I  will,  therefore, 
assume, — first,  that  the  certificate  is  valid,  and  secondly, 
that  the  title  is  not  concluded  by  it ;  for  it  cannot  be 
held  that  the  title  of  Mr.  Greville  is  concluded  by  a  certi- 
ficate in  which  the  qame  of  the  lay  impropriator  is  not 
inserted.  If  Mr.  Greville  can  show,  aliundi^  that  he  is 
the  lay  impropriator,  the  certificate  has  reference  to  bin* 
It  relates  to  the  party,  whoever  he  may  be,  who  has  the 
title. 


It  is  stated  in  the  affidavit  of  the  agent  of  the  respon-^ 
dent,  no  doubt  upon  information  and  belief  merely,  and  it 
the  distance  of  several  years  from  the  period  to  which  the 
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ratter  relates,  that  the  Commissioners  refused  to  insert  the 
nime  of  Mr.  Greville  as  the  impropriator,  because  they 
R^ere  not  satisfied  he  was  entitled,  as  such,  to  the  tithes. 
W  the  Act  of  Parliament  gave  an  appeal  to  any  person 
IfgricTed  by  anything  improperly  inserted  or  omitted  from 
16  certificate.  Here  there  was  an  omission :  and  Mr. 
rremUe  might,  if  he  had  thought  proper,  have  appealed  to 
iFe  his  name  inserted  in  the  certificate  ;  but  he  did  not  do 
».  I  mast  consider  that  from  1823,  when  the  certificate 
M  made,  omitting  the  name  of  Mr.  Greville  as  the  person 
ititled,  but  stating  that  the  lay  impropriator  was  entitled 
>  a  portion  of  the  composition,  no  claim  whatever  was 
lade  by  Mr.  Gremlle  for  tithe  composition  until  the  year 
B39.  It  is  said,  as  some  excuse  for  this  delay,  that  Mr. 
rrevttfe  first  became  entitled  to  the  composition  in  1837. 
lis  succession  to  the  possession  fell  in  at  that  time,  but 
is  title  comm^ced,  perhaps,  centuries  before  ;  and  I  am 
oand  to  consider  not  merely  what  was  done  in  1837,  or 
ince,  but  on  the  question  whether  1  am  to  grant  this  sum- 
lary  relief,  I  must  consider  the  root  of  the  title  : — how 
id  the  Grevilles  acquire  it ;  what  enjoyment  had  they 
inder  it ;  what  is  their  proof  of  title  ;  is  it  proved  in  the 
ordinary  way  by  a  grant  from  the  Crown,  and  a  derivation 
uider  the  grant,  or  by  mere  transfers  and  conveyances 
between  themselves,  or  by  descents  and  actual  receipt  of 
iie tithes?  All  that  I  have  on  the  face  of  this  affidavit  is 
i  mere  statement  that  the  father  of  Mr.  Greville  was  en- 
itled  to  these  tithes,  and  that  his  son  succeeded  to  his  title 
)  1837.  I  have  no  doubt  that  if  an  attorney  tells  his  client 
tat  he  is  entitled  to  certain  property,  the  client  will  swear  to 
;  but  I  cannot  consider  such  swearing  a  proof  of  the  title. 
is  a  circumstance,  too,  entitled  to  some  weight,  that  the 


1845. 
— — <» 
Greyuxe 

9. 

Fleming. 
Judgment, 
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Fleming. 
Judgment. 


1845.  payments  were  made  by  a  receiver  of  the  Court,  at  a  it 
Grbvillk  vhen  tb^  party  who  was  entitled  to  the  lands  was  invoh 
in  litigation.  It,  therefore,  is  not  like  a  payment  bj 
party  in  possession  of  his  own  property,  with  full  notice 
the  nature  of  the  claim  made  on  him.  It  can  be  en 
imagined  that,  during  the  embarrassment  occasioned 
the  pendency  of  a  litigation,  a  person  may  get  a  payn 
of  a  small  demand  from  a  receiver,  where  he  could  not  h 
procured  it  from  the  party  himself,  if  he  had  been  in  | 
session  of  his  estate.  The  payment,  however,  in  prima  f 
evidence  of  the  title  of  the  petitioner.  But  the  (a 
which  have  not  been  denied  by  affidavit,  that  the  Comi 
sioners  refused  to  insert  Mr.  Greville'a  name  in  the  cer 
cate  because  of  the  doubt  they  entertained  as  to  the  t 
and  that  his  title  has  been  contested  by  other  persons 
the  parish,  make  it  necessary  that  I  should  pause  befoi 
appoint  a  receiver  upon  this  summary  application  :  for 
grant  this  receiver,  and  there  should  hereafter  be  a  defa 
I  must  grant  another ;  and  so  I  should  establish  this  i 
for  ever.  For  how  could  the  respondent  relieve  hims< 
I  am  not  aware  of  any  mode  whereby  he  could ;  for 
could  not  try  the  title  of  the  Grevilles  to  the  tithes ; 
he  could  not  resist  the  order  of  the  Court,  and  there  if 
appeal,  I  believe,  against  an  order  made  in  the  case 
summary  proceeding.  But,  however  that  may  be,  I  she 
certainly  conclude  the  question  of  title  by  granting 
application ;  whereas,  by  leaving  the  petitioner  to  hi! 
medy,  I  shall  do  no  mischief:  for  if  Mr.  Greviile  has 
title,  he  has  the  means  of  proving  it,  and  can  recovei 
rent-charge  by  other  proceedings  than  by  a  receiver  \ 
a  petition.  I  should,  therefore,  feel  much  difficulty  i 
firming  this  order.     I  have  great  respect  for  the  auth 
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•y^ilch  It  has  been  made;  but  I  cannot  concur  in  it.        1845. 


^ere  19  quite  sufficient  to  show  that  there  is  a  doubt  about     Gbetille 
ie  title.     The  respondent,  no  doubt,  is  fencing  off  the     Fleming. 
fipnent  of  this  demand  ;  and,  not  denying  that  tithe  rent-      judgment, 
Aarge  is  really  due,  he  is  endeavouring  to  get  rid  of  the 
peddoner's  claim,  in  the  hope  that  no  other  person  can  es- 
liUish  a  title  to  the  tithes.     But,  sitting  here,  I  am  not  at 
liberty  to  take  that  into  consideration.     I  must  look  to  the 
title  of  the  petitioner,  and  not  to  the  object  of  the  respon- 
dent    I  think   that  title  has  not  been  reasonably  esta- 
blished, so  as  to  authorize  me  to  exercise  this  jurisdiction; 
and,  therefore,  upon  the  whole  case,  I  must  reverse  the 
Older. 


Jure  DANIEL  FLANAGAN,  a  Lunatic. 

Mr.  COPPINGERy  on  behalf  of  Patrick  Bourke  and 
Michael  Kingy  moved  that  the  report  of  the  Master  in  this 
matter  be  confirmed  ;  and  that  the  applicants  be  appointed 
Dommittees  of  the  person  and  estate  of  the  lunatic ;  and 
that  the  lunatic  be  discharged  from  the  custody  of  the  She- 
riff of  the  county  of  Clare,  and  given  in  charge  to  the  ap- 
(KcaDts. 


May  8. 
Mode  of  pro- 
ceeding  by  the 
eommittee,  to 
obtain  posses- 
sion of  the  per- 
son of  a  lunatic, 
who,  before  in- 
quisition found, 
had  been  com- 
mitted to  OU!)- 
tody  under  the 
1  Vic.  c.  27. 


,  The  Master  by  his  report  found  that  the  applicants  were 
St  and  proper  persons  to  be  appointed  committees  of  the 
ftnon  and  estate  of  the  lunatic. 


At  the  time  when  the  commission  issued,  the  lunatic 
"as  confined  in  the  gaol  of  the  county  of  Clure;  having 
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been  committed  as  a  dangerous  lunatic,  under  a  warrant  b 
two  Magistrates,  pursuant  to  the  I  Vic.  c.  27,  s.  1. 


Flanagan. 


Judgment.        XhB    LoRD    CHANCELLOR  : 

I  cannot  make  an  order  for  the  delivery  of  the  lunatic  to 
the  committee.  He  is  in  lawful  custody.  There  must  be 
a  distinct  order  under  the  Act,  made  by  me  as  Chancellor, 
for  the  discharge  of  the  lunatic  from  custody  :  and  tben  a 
separate  order  made  on  this  petition,  in  the  matter  of  tbe 
lunacy,  that  the  committee  do  take  possession  of  the  lunade 
when  discharged. 


motti  the  sum  of  500/.  sterling,  a  year,  during  her  life;  to 
be  paid  to  her  by  half-yearly  payments,  and  to  be  charged 
upon  and  paid  out  of  his  personal  fortune.  And,  after  de- 
vising the  lands  of  Grange  and  Corballis  to  his  eldest  80Di 


PLUNKETT  V.  MANSFIELD. 

Jpril  29. 

A  sum  of  7500/.   OWEN  M'D  ERMO  TT  being  entitled  to  a  large  real 

Uiuik  stock  WAS 

vested  in  trus-  and  personal  estate,  by  his  will,  dated  the  14th  of  D^ 
out^onhe^ro-  ccmber,  1786,  bequeathed  to  his  wife,   Frances  M^Def' 

ceeds  thereof, 
to  pay  ao  an« 
nuitjof561/. 
to  F.  for  life  ; 
and  to  invest 
the  residue  in 
Bank  stock  or 
Government  se- 
curity :  and 

upon  trust  that,  after  the  decease  of  F.,  the  7500/.  Bank  stock,  and  the  savings  of  tke  A*i* 
deiids  or  proceeds  thereof,  be  divided  into  five  equal  shares,  a  share  to  be  transferred  to  es^^ 
of  five  persons  therein  named. 

One-fifth  of  the  7500/.  Bank  stock  was,  upon  the  marriage  of  one  of  the  penoM  O* 
titled  to  the  corpus  of  the  trust  fund,  in  the  life-time  of  the  annuitant,  made  the  tnk^ 
of  settlement: — Held^  upon  the  intention  of  the  parties,  to  be  gathered  from  the  ntlOast^ 
the  instrument,  and  upon  its  construction,  that  one-fifth  of  the  accretions  by  way  of  bol* 
subsequently  added  to  the  original  capital  sum,  and  also  one-fifth  of  the  surplus  divldcA 
were  subject  to  the  trusts  of  the  settlement. 

Another  of  the  persons  entitled  to  one-fifth  of  the  corpus  of  the  trust  fund,  by  IndonUVti 
reciting  that  he  was  entitled,  after  the  decease  of  the  annuitant,  to  one-fifth  of  the  imBiC 
7500/.  Bank  stock,  in  consideration  of  the  sum  of  500/.,  sold  and  assigned  750/.,  or  oM-teV 

of  the  sum  of  1500/.  Bank  stock,  and  all  his  estate  and  reversionary  interest  therein: BM 

that  the  purchaser  was  not  entitled  to  the  accretions  liy  way  of  bonus,  which  had  beeo  alUl 
wards  declared  on  the  750/.  stock,  or  to  the  surplus  dividends  thereof. 
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(My,  for  life,  with  divers  limitations  over  ;  and  giving        1845. 

I  son  Thomas  a  sum  of  5000/.,  and  to  his  daughters, 

'  and  J^hatce^,  legacies  of  4000/.  each,  payable  to   j^^^^ 

It  twenty-one  or  marriage,  and  bequeathing  several 

legacies,  he  gave  the  residue  of  his  fortune,  effects, 

ibstance  to  go  and  be  equally  divided  amongst  his 

lis  two  sons,  Anthony  and   Thomas^  his   daughters, 

and  FranceSf  and  also  the  child,  whereof  his  wife  was 

nciente^  share  and  share  alike :  and  appointed  his  wife 

iro  other  persons  executors,  and  guardians  and  Aiis- 

f  the  persons  and  fortunes  of  his  children. 

ren  M^Dermott  died  in  December,  1786,  leaving  his 
ind  the  four  children  named  in  his  will,  all  of  whom 
n&nts,  him  surviving.  The  child  of  whom  his  wife 
len  enciefUCj  was  afterwards  bom,  and  died  an  infant 
I  age  of  one  year. 

1809,  all  the  children  of  Owen  M^Dermoit  having 
ed  their  age,  accounts  were  settled  between  them 
le  executors  and  trustees  of  the  will :  and  by  Inden- 
»f  the  4th  of  August,  1809,  made  between  Anthony^ 
laSj  Mary  J  and  Frances  M^Dermott^  and  Frances 
mna  otherwise  M^Dermott^  the  widow  of  Owen 
rrmott  (who  had  married  Theobald  M^Kenna\  of 
ret  part ;  Denis  O'Brien^  acting  executor  of  Owen 
*nnotty  of  the  second  part ;  Matthew  James  Piunkett^ 
r  BymCy  and  Joseph  Laffan,  of  the  third  part  ;  after 
ig,  inter  alia,  the  settlement  of  the  accounts,  and  the 
due  to  the  children  of  the  testator  respectively,  on 
•f  the  rents  of  the  real  estate,  and  the  legacies  be- 
led  to  them  by  the  will ;  and  that  it  had  been  agreed 
en  the  several  parties  that  the  sum  of  7500/.  Bank 
2  A  2 
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1845.  stock,  should  be  retained  out  of  the  residue,  undivi 
and  be  transferred  to  and  vested  in  the  trustees,  Pban 
Byrne,  and  Laffan,  as  a  fund  for  the  payment  of  two 
nual  sums  of  500/.  and  61/.  3«.  10c/.  to  Frances  M^Kt 
and  her  assigns,  during  her  life ;  and  upon  her  dece 
then,  that  the  said  sum  of  7500/.  Bank  stock,  togei 
with  the  value  of  a  certain  rent  therein  mentioi 
should  be  assigned  and  transferred  as  thereinafter  n 
tioned  ;  it  was  declared  and  agpreed  by  and  between 
parties  thereto,  that  the  said  7500/.  Bank  stock,  so  agi 
to  be  transferred  to  and  vested  in  the  trustees,  was  to 
taken  upon  trust  to  pay,  out  of  the  interest  or  procc 
thereof,  the  said  several  yearly  sums  of  500/.  ; 
61/.  3«.  10(/.,  making  together  561/.  3«.  lOd.  yea: 
unto  Frances  M^Kenna  and  her  assigns,  during  her  I 
according  as  the  same  should  become  due  and  payab 
and  if  there  should  be  any  residue  annually  after  pay 
said  sum  of  561/.  3«.  lOc/.,  then,  for  the  said  trustees  to 
vest  the  same,  from  time  to  time,  in  Bank  stock  or  Gove 
ment  security,  for  the  benefit  of  Anthony M^ Dermott^  7 
mas  M^Dermotty  Frances  M^Kenna,  Mary  M^Denm 
and  Frances  AVDermott :  and  from  and  after  the  dece 
of  Frances  M^Kenna^  then  that  the  sum  of  7500/.  Bi 
stock,  and  the  savings  of  the  dividends  or  proceeds  ther 
(if  any),  together  with  the  value  of  a  certain  rent  of44l 
annum,  to  be  divided  into  five  equal  psirts  or  shares;  < 
part  whereof  was  to  be  transferred  and  made  over  toeaci 
them,  the  said  Anthony^  Thomas^  Mary,  and  Frw 
M^Dermotty  and  Frances  M^Kenna,  their  executors,  adi 
nistrators,  and  assigns. 

By   settlement   executed   upon  the   marriage  of  Af 
M^Dtrwott  with  Edward  BUike,  dated  the  2nd'ofJi 
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1810,  after  reciting  that  Mary  M^Dermott  was  then,  in  her       1845^ 
^   ovoright,  possessed  of  the  principal  sum  of  1 2,700/.  sterling, 

and  wft)  farther  entitled,  upon  the  death  of  her  mother, 
trwuees  M^Kenna^  to  receive  one-fifth  part  or  share  of 
TMO/.  Bank  stock,  then  retnaining  in  the  Bank  of  Ireland,  in 
tie  names  of  Messrs.  Plunketty  Byrne,  and  Laffan^  the  inte- 
rest or  dividends  upon  which  was  payable  to  the  said  Frances 
IPKenna  during  her  life  ;  it  was  by  said  indenture  agreed 
ij  and  between  all  the  parties  thereto,  that  as  to  the  said 
mdirided  part  or  share  of  the  said  Bank  stock, — subject  to 
the  interest  or  dividends  thereon  payable  to  Frances 
itKenna, — Edward  Blake,  in  case  he  should  survive 
trances  M^Kenna,  should  take  and  receive  the  interest 
ind  dividends  thereof  during  his  life  ;  and  after  his  death, 
tlie  siud  Mary  M^Dermott  should  take  and  receive  the  in- 
terest and  dividends  of  the  said  undivided  fifth  part  or  por- 
tion of  the  siaid  Bank  stock,  to  her  own  use,  during  her  life: 
•nd  after  the  death  of  the  survivor  of  Frances  M^Kenna, 
idward  Blake^  and  Mary  M^Dermott,  in  case  the  said 
Edward  Blake  and  Mary  M'Dennott  should  have  issue 
nale,  that  the  principal  of  said  one-fifth  part  or  portion  of 
ttid  Bank  stock  should  go  and  be  applied  in  discharge  of 
Certain  incumbrances  on  the  lands  conveyed  by  the  settle- 
iBent;  the  trustees  of  the  settlement  taking  an  assignment  of 
the  same,  in  trust  to  secure  the  interest  to  Mary  M^Der- 
wo/<  during  her  life,  in  case  she  should  survive  Edward 
SUhe,  to  be  in  addition  to  her  annuities  thereinbefore  men- 
tioned; and  also  to  secure  the  interest  of  said  charge  to  the 
Wnrivor  of  Edward  Blake  and  Mary  M^Dermolt:  and, 
After  the  decease  of  the  survivor  of  them,  the  principal  sum 
ofsaid  fifth  part  or  portion  of  said  Bank  stock,  to  the  use  of 
the  issue  female  of  the  intended  marriage,  share  and  share 
a/ike:  but  in   case  of  no  issue  of  the  intended  marriage. 
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1845.        then  to  the  use  of  the  survivor  of  Edward  Blake  and  Ma 
rLU!«KETT      M^Dermott^  his  or  her  executors,  administrators,  and  ; 
signs. 


V. 

Mansfield. 


Statement. 


The  marriage  was  celebrated ;  and  there  was  issue  of 
two  sons  and  one  daughter,  who  were  living. 

At  the  time  of  making  this  settlement,  the  sum  c 
180/.  38.  Id.f  which  had  been  invested  in  January,  1810 
in  the  purchase  of  249/.  Three-and-a-half  per  cent  stock 
constituted  the  only  fund  then  existing  as  the  produce o 
the  surplus  dividends. 

By  Indenture  of  the  19th  of  July,  1813,  executed  ontb 
marriage  of  Frances  M^Dermott  with  Walter  Henry  Mtmi 
Jieldy  after  reciting  that  Frances  M^Dermott  was,  in  be 
own  right,  possessed  of  3846/.  Bank  stock,  and  a  prio 
cipal  sum  of  4500/.  ready  money ;  and  would  be  entitlec 
upon  the  death  of  her  mother,  Frances  M^Kenna^  to  n 
ceive  one-fifth  part  or  sliare  of  7500/.  Bank  stock,  then  n 
maining  in  the  Bank  of  Ireland  in  the  names  of  Measr 
PlunkettyByrne^  bXiALaffan^  the  interest  or  dividends  upc 
which  was  payable  in  the  manner  mentioned  and  expreM 
in  the  deed  of  the  9th  of  August,  1809  ;  and  that,  upon  tl 
treaty  for  the  marriage,  Fra^ices  M'Dermott  had  agree 
that  when  and  as  soon  as  she  should  be  entitled  to  recei* 
said  fifth  part  of  said  7500/.  Bank  stock,  the  same  should  I 
transferred  and  made  over  to  certain  trustees  therein  name^ 
upon  the  trusts  of  the  settlement ;  it  was  witnessed  thu 
in  pursuance  of  the  agreement,  and  in  consideration  of  tl 
marriage,  and  of  the  said  sum  of  4500/.  paid  to  Jof 
Mansjieldy  the  father  of  Walter  Henry  Mansfield,  and 
the  transfer  of  the  3840/.  Bank  stock,  and  of  the  fifth  pai 
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of  Slid  Bank  stock,  being  the  entire  portion  of  the  said        1845. 

Fnmces  M^Dermott,  and  for  granting  a  competent  jointure      pi^unkett 

and  provision  of  maintenance  for  Frances  M'Dermotty  in    j^^^/r^^LD. 

owe  she  should  survive  Walter  Henry  Mansfield^  and  for 
tlie  other  considerations  therein  mentioned,  certain  freehold 
estates,  the  property  of  the  intended  hasband  and  his  fa- 
ther, were  limited  to  secure  a  jointure  for  the  intended 
wife,  and,  subject  thereto,  in  strict  settlement.  And  as 
to  "  the  said  sum  of  3846/.  at  present  in  Bank  stock, 
and  also  the  one-fifth  of  7500/.  to  which  the  said  FraU" 
ce#  M^Dermott  will  be  entitled  on  the  death  of  her  mo- 
ther, Frances  M^Kenna^*'  it  was  agreed  that  the  trustees 
should  be  possessed  of  same,  upon  certain  trusts  therein 
mentioned.  In  this  declaration  of  trust,  the  trust  fund 
was  referred  to  as  *<  the  said  Bank  stock  ;"  ^<  the  entire  of 
said  Bank  stock  of  3846/.  and  the  said  one-fifth  of  said 
7500/. ;"  <<  the  said  sum  of  3846/.  Bank  stock,  and  said  one- 
lith  share  or  proportion  of  said  7500/.  Bank  stock,  to  which 
said  Frances  M'Dermott  will  become  entitled  upon  the 
death  of  i^rawce*  M'Kenna,  her  mother;"  ''  the  said  undi- 
vided fifth  part  or  proportion  of  said  Bank  stock,  being  a 
sum  of  7500/.  now  vested  in  the  names  of  Messrs.  Plunketty 
Byme^  and  Laffany  for  the  uses  mentioned  in  the  inden- 
ture of  August,  1809."  The  settlement  contained  a  power 
authorizing  the  investment  of  the  trust-fund  in  the  purchase 
of  land:  and  it  was  provided  that,  in  certain  events,  Frances 
M^Dermott  should  have  power  to  charge  such  lands  as 
should  "  by  and,  with  said  Bank  stock,  or  the  produce 
^reof,"  be  purchased,  with  the  sum  of  4500/. :  and  in  case 
the  7500/.  Bank  stock  should  be  invested  in  the  purchase 
®f  lands,  it  was  provided  that  Frances  M^Dennott  should 
have  power,  in  certain  events,  to  charge  such  lands  with 
*"y  sum  not  exceeding  the  value  of  '*  one-fifth  part  or  pro- 
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portion  of  said  7500/.  Bank  stock,  or  such  sum  as  she  sli^ 
Plumkett    or  may  become  entitled  to  on  account  thereof,  on  the  de%. 

r. 
Mansfield,    of  her  mother." 

Statement. 

The  marriage  was  afterwards  solemnized ;  and  there  ira 
issue  of  it  several  children. 

At  the  time  when  this  settlement  was  made,  the  8um 
standing  invested  as  the  produce  of  the  surplus  dividends, 
amounted  to  1077/.  Three-and-a-half  per  cent,  stock. 

By  Indenture  of  the  30th  of  March,  1834,  after  reciting 
that  there  was  then  vested  in  the  Governor  and  Company 
of  the  Bank  of  Ireland  the  sum  of  7500/.  Bank  stock,  in  the 
names  of  Messrs.  Plunketty  Laffatiy  and  Byrne^  as  trustees 
for  Frances  M^Kenna^  the  interest  thereof  for  the  use  of 
Frances  M^Kenna^  during  her  life,  and  for  other  purposes; 
and  that  Thomas  M^Dermott  was  entitled,  after  the  de- 
cease of  Frances  M'Kenna,  to  one-fifth  share  of  said  sum  of 
7500/. ;  and  that  he  had  contracted  with  Frances  M^KeMOt 
his  mother,  for  the  absolute  sale  of  750/.,  being  one-half  of 
the  said  sum  of  1500/.  Bank  stock  as  aforesaid,  for  thesam 
of  500/. ;  TAomas  M^Dermott^  in  consideration  of  the  sum 
of  500/.,  bargained,  sold,  and  assigned  to  Frances  M'Kenna 
the  said  sum  of  750/.,  or  one-half  of  said  sum  of  1500/.  Bank 
stock,  and  all  the  estate,  right,  title,  trust,  property,  equitable 
and  reversionary,  or  other  interest,  claim  and  demand  wbat- 
sover,  both  at  Law  and  in  Equity,  of  him  the  said  Thomof 
M'D&^mott^  of,  into,  or  out  of  said  sum  of  750/.  Bank  stock, 
and  every  or  any  part  thereof:  to  hold  the  said  sum  of  750'« 
Bank  stock,  and  every  part  thereof,  and  all  the  reversionary 
interest  and  benefit  thereof,  unto  the  suidFrances  M^KentK^t 
her  executors,  &c.,  ab  fully  and  effectually,  to  all  inteutsand 
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porpoees,  as  he  the  said  Thomas  M^Dermott^  his  execu- 
tors, &C.,  might  or  could  hold  and  enjoy  the  same,  if  these 
presents  had  not  been  made. 

By  another  indenture,  of  equal  date,  Thomas  M^Der- 
wUfin  consideration  of  500/.,  assigned,  in  like  manner,  the 
Dther  moiety  of  his  1500/.  Bank  stock  to  Anthony  M^Der^ 
nottt  his  executors,  &c. 

Frances  M^Kenna  died  on  the  13th  of  September,  1844  ; 
nd  upon  her  death  the  Bank  stock  which  was  so  invested  in 
be  names  of  Messrs.  Plunkett^  Byme^  and  Laffan^  and  the 
ccumulations  thereof,  became  divisible.  In  1821,  the  Bank, 
nder  the  authority  of  the  1  &  2  Geo.  IV.  c.  72,  made  an 
ddition  to  their  capital ;  whereby  the  sum  of  7500/.  Bank 
tock  became  a  capital  sum  of  9000/.  Bank  stock.  The  whole 
indtobe  distributed,  comprehending  Bank  stock  and  other 
iinds,  was  worth,  at  the  price  of  the  day,  about  34,827/. 

The  bill  was  filed  by  the  executors  of  the  surviving 
rostee  in  the  deed  of  August,  1809,  setting  forth  the  con- 
icting  claims  of  the  several  defendants  to  the  accumula- 
K>n8 ;  and  praying  that  the  rights  of  the  several  parties  to 
be  trust  fiinds  might  be  ascertained. 

It  was  conceded  that  the  accretion  to  the  capital  stock, 
Uide  by  the  Bank  in  1821,  formed  part  of  the  principal  of 
Ite  trust  fund,  and  was  bound  by  the  trusts  of  the  settle- 
■^ts  executed  on  the  marriages  of  Mary  M^Dermott  and 
^rtxHces  M^Dermott. 

Mr.  Moore  and  Mr.  Sherlock  for  the  plaintiff.  ArgwntnL 

Mr.  Warren  and  Mr.  Kellet  for  Mary  Blake^  who  sur- 
ivedher  husband,  Edward  Dlahe^  and  claimed  onc-tifth  of 
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the  accumulations  in  her  own  right.   Barclay  v.  fVai 
right{a\  Norris  v.  Harri8on{b). 

Mr.  Monahan  and    Mr.  P.  Blake  for   the  children 
Edward  and  Mary  Blake.     Courtney  v.  Ferrers{c). 


Judgment,        ThE  LoKD  CHANCELLOR  : — 

There  is  some  difficulty  in  putting  a  construction  on  thi 
settlement.  The  children  of  Mr.  M^Dermott  were,  togc 
ther  with  their  mother,  entitled  in  equal  shares  to  a  sum  ( 
7500/.  Bank  stock,  out  of  which  an  annuity  of  561/.  wt 
payable  to  their  mother  during  her  life.  The  whole  ii 
come  arising  from  the  Bank  stock  was  more  than  was  Dece 
sary  for  payment  of  the  annuity  ;  and  the  surplus  wi 
directed  to  be  invested,  to  accumulate  until  the  deadi 
the  mother.  One  of  the  daughters,  being  entitled  tooD 
fifth  of  the  fund,  and  being  about  to  marry,  settled  heron 
fifth  of  the  7500/.  Bank  stock,  omitting  to  make  iDentit 
of  the  accumulations,  upon  herself  and  the  issue  of  her  m 
riage.  I  see  no  reason  to  suppose  that  she  did  not  intei 
to  settle  all  the  interest  which  she  had  in  that  fund;  ai 
I  have  no  doubt  that  she  did  so  intend ;  and  if  her  prese 
claim  be  well  founded,  it  is  by  reason  of  an  accidental  oini 
sion  in  the  settlement.  She  cannot  claim  the  accumulation 
upon  any  intention  either  expressed  or  implied  intliese 
tlement;  but  only  because  they  have  been  omitted  fromi 


Upon  the  division  of  the  property  amongst  the  childw' 
they  set  apart  what  they  thought  was  necessary  to  answ( 
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•ODuity.  The  nature  of  Bank  stock  made  it  impossible  1845. 
tliem  to  ascertain,  prospectively,  what  precise  sum  would  plvm utt 
raffident  for  that  purpose ;  for,  as  the  dividend  in  that  mahsfibld 
k  is  not  a  settled  one,  the  parties  could  not  be  certain 
the  dividends  would,  in  time  to  come,  be  su£Bcient  to 
luce  a  particular  annual  sum.  They  therefore  chose  to 
ii  restraint  upon  themselves,  with  a  view  that  the  fund 
Id  remain  sufficient  to  pay  the  annuity,  and  that  there 
Id  not  be  a  diminution  of  their  capital ;  and  they  di- 
d  that  the  surplus  arising  from  this  fund,  after  payment 
be  annuity,  should  not  be  paid  to  themselves,  but 
Id  be  invested,  and  so  remain  until  the  death  of  the  an- 
int.  I  do  not  find  that  the  sum  so  to  be  invested  was 
ted  to  be  applied  in  payment  of  the  annuity ;  but  I 
L  that  must  have  been  the  intention,  for  they  could 
bad  no  other  object.  Shortly  after  this  arrangement, 
Blake  made  the  settlement  in  question,  and  by  it 
id  all  her  property  in  possession,  and  also  assigned  her 
ifth  of  this  particular  sum  of  Bank  stock,  but  said 
ing  of  any  accretion  which  might  be  made  to  the  capi- 
un,  nor  of  the  savings  which  were  so  directed  to  be 
ted.  The  question  then  is,  what  construction  am  I 
ve  to  this  settlement  ?  I  think  that  she  meant  to  settle 
2r  Bank  stock,  and  that  there  are  sufficient  words  in 
ettlement  for  that  purpose.  The  capital  of  the  Bank 
.  invested  to  answer  the  annuity,  represents  by  inten- 
and  by  operation  of  law,  not  only  all  accretions  made 
by  bonus,  but  also  all  the  surplus  dividends  and 
gs  arising  from  that  very  stock.  If  the  stock  itself 
settled  subject  to  the  annuity,  and  no  exception  made 
of  it,  the  settlement  must  have  passed  everything 
ig  from  the  fund.  Mrs.  Blake  having  put  a  prohi- 
1  upon  herself  against  receiving  any  of  the  dividends 
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until  her  mother's  death,  the  savings  were  during  tl 
time  forming  a  capital,  which  flowed  from  and  was  a  p 
tion  of  the  very  sum  which  was  settled.  I  consider,  the 
fore,  that  the  settlement  of  the  one-fifth  of  the  75€ 
Bank  stock,  being  the  fountain  from  which  everytbi 
flowed,  includes  in  it  all  the  accretions  thereto.  Idoi 
violence  to  the  settlement  by  giving  it  that  constructio 
It  is,  I  admit,  a  liberal  construction ;  but  I  am  clear  that,  i 
giving  it,  I  carry  out  the  intention  of  the  parties.  01 
serve  how  anomalous  the  other  construction  would  be. 
is  admitted  that  the  accretion  by  way  of  bonus  forms  a  po 
tion  of  the  capital.  The  savings  are  constituted  principal! 
of  dividends  arising  from  the  bonus;  so  that  by  operatic 
of  law  the  bonus  would  form  a  part  of  the  capital,  thoo{ 
not  so  directed  to  be  by  the  deed ;  and  yet  it  is  desired  th 
the  capital  of  the  bonus  should  go  in  one  way  and  the  di^ 
dends  thereon  in  another. 


lam  of  opinion  that  the  accumulations  must  be  consider 
as  forming  part  of  the  sum  settled ;  and  that  the  settlenK 
of  the  principal  sum  carries  with  it  all  the  moneys  ami 
from  it ;  and  that  the  persons  entitled  under  it  are  entiti 
to  one-fifth  of  the  fund  as  it  now  stands. 


Argument.         Mr.  Brooke  and  Mr.  W.  H.  Griffiths  for  Mr.  Mansfie 
who  survived  his  wife,  and  claimed  one-fifth  of  the  ace 
mutations,   as    her  administrator.    Attorney- General 
Poulden{a). 


Mr. lire wster  for  the  children  of  Mr.  and  Mrs.  Mansjii 
(a)  3  Ha,  355. 
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1845. 
Thb  Lord  Caancbllor  : — 

It  18  easy  to  see  from  the  deed  of  1809,  how  the  mis- 
(ikes  in  these  cases- have  arisen.  It  recites  that  it  is  agreed 
Iku  the  7500/.  stock  should  remain  undivided  as  a  fund. 
In  that  recital  the  parties  deal  with  the  7500/.  stock 
only,  and  they  assume  that  the  whole  produce  of  the  fund 
will  be  exhausted  in  paying  the  annuity ;  and  after  the 
payment  of  the  annuity  it  was  to  be  in  trust  for  the  per- 
sons thereinafter  mentioned.  If  the  accumulations  were 
hid  oat  in  Bank  stock,  there  would  be  no  difficulty.  I  see 
DO  difference,  because  they  happen  to  have  been  invested  in 
Government  stock  :  for  the  trustees  had  an  option  to  invest 
eiiber  in  Government  or  Bank  stock,  and  they  chose  to  in- 
vest in  Government  stock. 

If  the  trade  of  the  Bank  had  not  been  successful,  and  the 
dividends  had  become  insufficient  to  pay  the  annuity,  the 
whole  of  the  fund  must  have  been  called  back  to  pay  the 
annuity.  What  then  would  have  become  of  the  7500/. 
r  which  was  settled  ?  It  would  be  necessary  to  answer  the 
demand  of  the  widow.  All  that  I  do  is  to  say  that  the 
7^00/.  stock  represents  the  whole  fund,  and  the  recital 
«how8  thatit  does. 

The  settlement  of  1813   shows  that  the  parties  were 

dealing  with  the  entire  interest  in  the  fund.     The  savings 

Were  to  be  an  addition  to  the  fund,  evidently  for  the  pur- 

/NMe  of  securing  the  annuity  in  the  first  instance,  and  then 

to  go  with  the  original  fund.    The  original  fund  represents 

everything ;  and  I  think  that,  according  to  the   intention 
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1845;        of  the  parties,  and  the  settlement  of  1813,  the  words 
Plum'kbtt     suflScient  to  pass  the  entire  interest  in  the  fund. 


9. 
Ma?I8FISLD. 

ylrymmeut* 


'  Mr.  Hartly  and  Mr.  /.  0*CaUaghan  for  the  children  o 
Thomas  M^Dermottj  who,  under  the  will  of  Emm 
M^Kenna,  were  entitled  to  the  one-half  of  the  one-fiiitk 
assigned  to  her  by  Thomas  M*Dermott,  and  claimed  a 
proportionate  share  of  the  accretion  and  accumulations. 

Mr.  J.  «7.  Murphy  for  Robert  Taffe  and  wife,  in  the  saiM 
interest. 

Mr.  J.  O'Brien  and  Mr.  Scully  for  the  administrator  o 
Thomas  M^Dermoit. 


Judi/menL        ThB  LoRD  CHANCELLOR: — 

This  question  ought  not  to  have  come  before  me  in  tl 
way  it  has ;  and,  if  the  parties  desire  it,  they  may  file  a  bi 
to  ascertain  whether  the  purchaser  is  entitled  to  what  si 
claims.     [The  claimants  declined  to  file  a  bill.] 

My  opinion  is,  that  the  purchaser  is  not  entitled  to  whi 
she  claims.  The  case  is  quite  distinguishable  from  tk 
former  ones.  My  opinion  in  them  was  founded  on  thii 
that,  considering  the  question  of  intention  with  refereoe 
to  the  instrument,  the  intention  was  to  settle  all  thatt 
which  the  parties  were  entitled.  I  think  that  those  CM 
admit  of  no  other  sound  construction.  But  this  is  a  ct 
of  a  very  different  nature  ;  for  here  there  is  a  specific  co 
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Pluhkett 

V. 

Mansfield. 
Judgment* 


tnct,  Dot  for  the  whole,   but  for  a  particular  portion  of        1945 
>    the  fond,  described  as  750/.  Bank  stock ;  and  it  is  mea- 
sured, not  by  a  consideration  like  marriage,  which  of  itself 
IB  sufficient  to  cover  any  amount  of  property ;  but  there  is  a 
specific  price  paid  for  a  spedfic  article,  and  I  must  consider 
the  price  as  measured  by  that  which  on  the  face  of  the  in- 
stroment  is  stated  to  be  assigned.     If  a  bill  were  filed,  and 
the  parties  were  to  show  what  the  real  contract  was,  per- 
haps I  should  be  of  a  different  opinion  ;  for  then  the  inten- 
tion of  the  parties  would  be  shown  :  but  here,  as  far  as  the 
object  of  the  parties  appears,  this  is  a  sale  of  a  reversion- 
vy  interest  in  a  sum  of  750/.  Bank  stock,  for  500/.     The 
subsequent  general   words  are  ambiguous,   and   may  be 
used  either  way  :   a  man  who  buys  must  tell  distinctly 
\    what  it  is  he  has  purchased.     Therefore,  as  the  considera- 
tion for  this  purchase  is  measured  by  value   and  not  by 
\    marriage,   which  covers  any  amount,  and  in  which  you 

F 

nay  look  at  the  general  terms  of  the  deed,  I  cannot  hold 
that  the   purchaser   was   purchasing  not  only  the   750/. 

^    stock,  but  also  the  different  accretions  which  should  be 

\    produced  by  it. 

\       1  have,  therefore,  no  difficulty  in  holding  that  the  pur- 
chaser is  not  entitled  to  anything  save  750/.  Bank  stock. 
There  is  some  difficulty  as  to  the  bonus  ;  for  I  should 
hold  that  if  a  man  sold  Bank  stock,  and  that  afterwards 
uid  before  the  transfer,  a  bonus  was  given  upon  that  stock, 
the  seller  could  not  claim  it;  for  it  is  given  to  the  person 
who  is  the  owner  of  the  Bank  stock  at  the  time :  it  follows 
the  ownership.    But  this  is  the  case  of  a  sale  of  a  particular 
sum  of  stock,  out  of  a  reversionary  interest  in  Bank  stock  ; 
and  the  purchaser  was  not  entitled  to  call  for  a  transfer  at 
the  time  when  the  bonus  was  declared.   1  think  that  as  Mrs. 
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1845. 


JudgnunU 


M^Kenna  purchased  only  750/.  stock,  she  is  not  entit 
the  bonus.  I  would  be  of  a  different  opinion  if  this 
the  case  of  a  person  entitled  to  the  entire  produce  of  a 
selling  the  whole  of  his  reversionary  interest :  but  i 
case  stands,  I  think  the  purchaser  is  entitled  to  the 
Bank  stock,  and  no  more. 


Mays. 


MOLESWORTH,  Administrator  of  M'CRAIGl 
r.  ROBBINS. 
HODGENS  V.  PERCIVAL  and  MOLESWOR 


than  the  into- 
reit  he  himself 
hM  in  the 
deeds. 

By  settle- 
ment of  1 780, 
/>.,  seised  7«a«t 


NoonecangiTe  D QNAGH M'CRAIGHT,  being  seised  for  live 

a  lien  on  deeds 

to  a  solicitor  of  newable  for  ever  of  an  undivided  moiety  of  the  Ian 
a  higher  nature 

Loughloher,  in  the  county  of  Tipperary,  by  indented 
cles  of  agreement,  bearing  date  the  22nd  of  October, 
executed  in  contemplation  of  his  marriage  with  EUz 
Bunburtfi  and  made  between  Donagh  M^Craight^  o 
'h^u'dswfh*  ^^^  P*^*"^*'  Elizabeth  Bunburt/y  of  the  second  part 
2600/.  for  his    trustees  of  the  third  part ;  covenanted  with  the  tru 

children.     On  '^ 

his  death,  the    that  he  would,  immediately  after  the  solemnization  < 

inheritance 

descended  upon  marriage,  grant  and  convey  unto  the  said  trustees,  the 

his  son  R.f  who 
was  also  enti- 
tled to  a  portion  of  the  charge.  R,  retained  AT.  as  his  solicitor ;  who,  in  the  life-t 
A.,  institqted  a  sait  in  his  name  to  raise  the  charge.  That  suit  having  alwted  by  thi 
of  A.,  Af.,  as  the  administrator  of  1?.,  and  the  other  persons  entitled  to  the  residac 
charge,  instituted  another  suit,  as  co-plaintiffs,  to  raise  its  amount ;  and  Af.,  as  so 
conducted  that  suit  for  the  co-plaintiffs.  In  the  course  of  his  professional  employme 
title  deeds  relating  to  the  estate  and  the  charge  came  into  bis  possession.  A  receiver  i 
pointed  in  the  suit,  but  no  decree  was  obtained  therein.  The  lands  were  afterwai 
under  a  decree  in  the  suit  of  a  puisne  judgment  creditor  of  D.  ;  and  Af.  was  ordered  t 
in  and  lodge  the  title  deeds,  without  prejudice  to  his  lien  ;  which  he  did. 

Held,  That  R.,  as  owner  of  the  inheritance,  could  not  give  M.  a  lien  for  costs  on  t 
deeds  of  the  estate,  as  against  the  persons  entitled  to  the  charge. 

That  i?.,  as  owner  of  a  portion  of  the  charge,  could  not  give  M.  a  lien  on  the  deed  < 
the  charge,  as  that  deed  belonged  to  him  in  common  with  the  other  persons  entitle* 
charge,  and  not  to  him  solely. 

That  the  lien  of  Af.  on  the  deeds  evidencing  the  title  of  his  clients  to  the  charge, 
transferred  to  the  sums  decreed  to  them  in  respect  thereof. 


Statement. 
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administrators)  and  assigns,  for  the  term  of  1000        1845. 
i  his  undivided  moiety  of  the  lands  of  Loughloher,  Molesworth 
he  same  for  the  term  of  1000  years ;  upon  trust,  by     robbms. 
lortgage  of  the  term,  to  raise  the  sum  of  2500/., 
»  the  same  out  at  interest,  and  pay  the  interest 
o  Ihnagh  M^Craight^  for  his  life ;  and  after  his  de- 
case  he  should  leave  children  of  the  marriage,  and 
h  Bunbwry  should  survive  him,  in  trust  to  pay  her, 
e  interest,  a  yearly  sum  of  60/. ;  and,  subject  thereto, 
Oonagh  M^  Craight  should  die  leaving  one  or  more 
children  of  the  marriage,  to  assign  and  pay  over  to 
Idren,  if  more  than  one,  the  said  sum  of  2500/.,  in 
ires  and  proportions  as  Donagh  M*  Craight  should 
or  will  appoint ;  and,  for  want  of  such  appointment, 
shares. 

marriage  was  celebrated  ;    and    there  was  issue 

0  children  only,  namely,  Robert  and  Elizabeth 
ght. 

ttlement  of  the  11th  of  November,  1805,  executed 
e  marriage  oi  Elizabeth  M^  Craight  with  William 
f,  Donagh  M^Craight^  by  virtue  of  the  power  con- 

1  the   articles   of  1780   and   with  the   consent  of 
P«rciva/ and  Elizabeth  M^Craighty  appointed  the 

1500/.,  part  of  the  said  sum  of  2500/.,  to  be  paid 
rustees  of  the  settlement  on  the  day  after  the  de- 
'  Donagh  M^  Craight,  with  interest  thereon  from 
>rth ;  upon  trust  to  lay  out  the  same  in  the  pur- 
estates  of  inheritance,  to  be  held  to  the  use  of 
th  for  life,  for  her  separate  use ;  remainder  to  the 
Villiam  Percival  for  his  life ;  and  after  his  decease 
ult  of  appointment  by  William  Percival  during 
I.  2  B 


SiaitMut* 
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1845.        the  joint  lives  of  himself  and  Elizabeth  M^Craight^  or  t^ 
MoLBswoBTH  EUzobeth  M^  Craight/\i  %)ie  %}iTv\yeA  \i\m)^  to  the  use  c/ 
R0BBIN8.      ^®  children  of  William  Percival  and  his  intended  wifi^ 
equally  to  be  divided  between  them  as  tenants  in  commaa^ 
in  tail  general ;  with  divers  limitations  over.     And  it  vai  | 
declared  that,  until  the  1500/.  should  be  laid  out  b  tke  ; 
purchase  thereby  directed  to  be  made,  the  interest  therarf 
should  be  received  by  such  persons  as  should  respecti?elj  ; 
be  entitled  to  receive  the  rents  of  the  lands  to  be  pll^ 
chased. 

Elizabeth  Percival  afterwards  died  in  the  lifetime  of  . 
Donagh  M*  Craight  and  of  her  husband,  leaving  one  soB|  , 
WiUiam  B.  Percival^  and  two  jdaughters,  the  only  issue  of 
the   marriage,  her  surviving.     In  1821  William  PercM 
obtained  administration  to  her.  He  died  in  1833,  intestate^ 
and  without  ever  having  exercised  the  power  of  appointmeol 
vested  in  him  ;  and  William  B,  Percival^  bis  only  son,  ob«  1 
tained  administration  to  him,  and  also  administration  k  1 
bonis  non  to  his  mother,  Elizabeth  Percival,  otherwise 
M' Craight. 

Donagh  M^  Craight  died  in  May,  1816,  without  hafiog  - 
made  any  further  appointment  of  the  said  sum  of  250(M1» 
intestate,  leaving  his  wife  and  Robert  M^Craight,  his  obIj 
son  and  heir  at  law,  him  surviving.    At  the  time  of  his  de- 
cease he  was  much  embarrassed  in  his  circumstances,  aal 
was  not  possessed  of  any  personal  property,  or  of  any  vA 
or  freehold  estate  other  than  the  moiety  of  the  lands  d 
Loughioher,  which  were  then  in  possession  of  two  crecUUM 
of  his,   named  Bobbins  and  Mansergh,  under  grants  iA 
custodiam.     The  custodees  remained  in  possession  thereof 
during  the  life  of  Robert  M^  Craight,  and  down  to  the  yen 
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Wif  wiwn  they  were  diBpossessed  by  the  receiver  of  the        1845. 
'  CWf  appointed  in  the  cause  of  Molesworth  v.  Robbins.     molbbworth 


lo  1814  Robert  M*Craight  married  Anne  Bunbury ;  and 
ibrtly  afterwards  went  to  India,  accompanied  by  his  wife, 
viae  he  died,  on  the  2nd  of  November,  1819,  leaving  his 
vife  and  one  son,  William  B.  Le  Hunt  M^Craight^  his 
\  idy  child,  him  surviving.  By  his  will,  which  was  not  eze- 
ctted  so  as  to  pass  real  estate,  he  g^ve  all  his  property  of 
every  kind  to  his  wife  during  her  life ;  and  after  her  decease 
la  his  son,   fFiUiam  B.  Le  Hunt  M'Craight.      This  will 
WM  not  discovered  until  some  time  after  the  decease  of 
iisferf  M^Craigkt. 

Hiekmam  B.  Moleeworth  had  been  the  agent  and  solici- 
tor of  Aokrl  M^Craigkt ;  and  on  the  29th  of  June,  1821, 
!  he  obudned  administration  to  him,  limited  to  continue  and 
he  in  force  only  during  the  absence  of  Anne,  the  widow  of 
.tUberi  M^Craight.  She  died  in  India  without  having  ever 
letimed  to  Ireland;  and  the  will  of  Robert  M^Craight  hav- 
ing been  discovered  and  transmitted  to  this  country,  admi- 
•Mation  with  the  will  annexed  was  granted  to  Edward 
QUI,  a  defendant  in  the  second  cause. 

WiUiamB.  LeHunt  M'Craight  died  in  August,  1839,  in- 
^Mate,  unmarried,  and  without  issue:  and  upon  bis  decease, 
tte  freehold  interest  in  the  lands  of  Loughloher  descended 
^poD  William  B.  Perctval^  as  his  heir  at  law. 

}'. 

I, 

:        The  cause  of  Hodgens  v.  Percival  was  a  suit  instituted 

ky  a  judgment  creditor  of  Donagh  M^Craight,  for  an  ac- 

eDQnt  of  bis  real  and  personal  assets,  and  for  a  sale.     By  a 

decree  to  account  made  in  that  cause,  on  the  3rd  of  Fe- 

2  B  2 


V, 

RoBBins. 
Statement, 


Stattment. 
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1845.  bruary,  1835,  it  was,  amongst  other  things,  referred  to  tk 
MoLBBwoBTH  Master  to  inquire  whether  £o&er^Jf*Cra»^A^  was,  at  tk 
RoBBiRs.  ^^^^  ^^ ^^®  death  of  Donagh  M^  Craighty  entitled  to  any  iDd 
what  share  of  the  sum  of  2500/.  charged  by  the  marriagv 
settlement  of  October,  1780;  and  whether  any  and  wlut 
sum  remained  due  to  the  personal  representative  of  Bdmi  i 
M^Craighty  on  foot  thereof.  And  it  was  further  ordend, 
that  the  defendant,  Hickman  B.  Moleaworth^  should  bring 
in  and  lodge  in  the  office  of  the  Master,  but  without  pre- 
judice to  whatever  lien  he  might  have  thereon  (if  anylw 
had),  all  such  deeds,  documents,  and  muniments  of  title,  in 
his  power  or  possession,  relating  to  the  lands  and  prenuM 
in  the  pleadings  mentioned,  and  all  such  vouchers  in  hispoi- 
session  relating  to  the  demands  of  the  creditors  of  Dona^ 
M^Craighti  as  the  Master  should  direct  or  deem  proper  or 
necessary  to  have  lodged  for  the  purpose  of  taking  the  ac- 
counts or  answering  the  inquiries  directed  by  the  decree. 

The  Master  made  his  report,  dated  the  23rd  of  Decea- 
ber,  1840,  and  thereby  found  that  there  was  due  to  Edward 
Gilly  as  administrator  of  Robert  M^Cratght,  on  footof  oift 
moiety  of  the  unappointed  sum  of  1000/.,  part  of  the  nil 
sum  of  2500/.,  the  principal  sum  of  500/.,  late  curreoefi 
together  with  an  arrear  of  interest  thereon,  amounting  ii 
the  whole  to  844/.  ds.  7d.  ;  and  that  the  same  was  so  doe 
to  him  in  trust  for  the  personal  representative  of  WiUkm 
B.  Le  Hunt  M^Craight^  who,  as  sole  next  of  kin  of  Rcbai 
M*  Craighty  was  entitled  thereto  :  and  that  there  was  doe 
to  William  B.  Percival^  as  administrator  de  bonis  non  d 
his  mother,  Elizabeth  Percival^  the  like  sum  of  844/.  5s.  7((n 
on  foot  of  the  other  moiety  of  the  said  unappointed  sum: 
and  that  the  said  sum  of  2500/.  was  the  first  charge  on  the 
lands. 
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» Master  further  reported,  that  Hickman  B.  Moles-        1845. 

"* — t ' 

had,  in  obedience  to  the  decree,  lodged  in  his  office  molbsworth 

eral  title  deeds,  documents,  and  vouchers  specified  in     Robuns. 

edule  ;  amongst  which  were  the  articles  of  the  22nd     statement. 

»ber,  1780,  and  the  settlement  of  the  Uth  of  Novem- 

05 ;  and  that  he  so  lodged  them  subject  to  the  lien 

16  claimed  to  have  on  them,  and  on  the  said  charge 

/.,  under  the  following  circumstances,  viz. : 

Tt  M^Craighti  in  April,  1814,  executed  a  general 
>f  attorney  to  Hickman  B.  Molesworth,  authorizing 
[powering  him  to  act  for  him  in  all  matters ;  and 
afterwards  went  to  India,  where  he  died. 

be  decease  o(  Donagh  M^Craighty  Bobbins  was  in 
ion  of  the  rents  of  part  of  th^  lands,  as  custodee ;  and 
d  rent  of  the  lands  having  been  permitted  to  run 
ear,  the  head  landlord  brought  an  ejectment  for  non- 
it  of  rent ;  and  also  served  a  notice  requiring  the 
thereof  to  renew  the  lease,  some  of  the  lives  having 
I ;  and  Hickman  B.  Molesworth^  as  agent  of  Robert 
'ghty  who,  as  heir  at  law  of  Donagh  M^Craight^  was 
if  one  moiety  of  the  lands  of  Loughloher,  procured 
e  occupying  tenants  of  the  lands,  and  from  Thomas 
Ighty  the  owner  of  the  other  moiety,  the  funds  neces- 
'  the  payment  of  the  renewal  fines  and  the  arrears  of 
nt ;  by  means  of  which  exertions  the  renewal  was 
d,  and  the  interest  of  Robert  APCraight  in  the  lands 
served. 

man  B.  Moles  worth  also,  as  the  agent  and  solici- 
lobert  M^Craightj  and  acting  under  the  power  of 
r,  on  the  19th  of  April,  1817,  filed  a  bill  in  this 
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1845.        Court,  in  the  name  and  on  behalf  of  Robert  M*  Craig 


M0LB8WOBTB  against  Bobbins^  Manserghj  and  others,  asserting  and  m 
Bobbins.  ^^®  object  of  establishing  the  right  of  Robert  M*Crai^ 
a  portion  of  the  said  sum  of  2500/.,  and  in  order  to  preier 
his  interest  in  the  lands  against  Robbins  and  Man$ert^ 
and,  accordingly,  praying  for  a  receiver  over  the  lands, 
receiver  was  appointed  in  that  suit ;  but  before  any  effects 
proceeding  was  had  in  the  cause,  Robert  M*Craightik 
and  the  suit  abated. 

After  the  decease  of  Robert  M^Craighty  Hicknum 
Molesworthy  claiming  as  his  administrator  to  be  endt 
to  a  share  of  the  charge  of  2500/.,  and  William  Peren 
in  his  own  right,  and  as  the  administrator  of  his  wi 
Elizabeth^  and  their  children,  who  were  then  minors  (be 
the  several  persons  interested  in  the  charge),  filed  tl 
bill  in  the  year  1821,  in  this  Court,  against  Robi 
and  others,  for  the  purpose  of  raising  the  said  chai{ 
and  Hickman  B.  Molesworth  conducted  that  cause  as  • 
citor  on  behalf  of  himself  and  the  other  plaintiffs,  ui 
the  28th  of  November,  1823,  when  he  ceased  to  act 
solicitor  therein  ;  and  from  thenceforth  William  M^L 
mott  acted  as  solicitor  for  the  plaintiffs  in  that  suit 
that  cause  an  order  for  the  appointment  of  a  receiver  1 
made  on  the  30th  of  July,  1822;  the  receiver  was  sub 
quently  appointed;  and  was,  in  1833,  extended  to  the  seeo 
cause  ;  and  the  rents  brought  in  by  him  in  the  first  can 
which  were  considerable,  were  transferred  to  the  credit 
both  causes. 

Under  these  circumstances,  Hickman  B.  Moluwi 
claimed  the  several  liens  after-mentioned,  viz. :  (1)  as  agi 
Edward  Gill^  as  administrator  oi  Robert  M*  Craighty 
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lieo  apon  the  several  deeds  and  documents  so  lodged  by        1845. 
Ub,  ind  upon  the  sum  reported  to  Edward  Gill  as  such    ' ^ ' 

MOLESWORTH 

administrator,  on  foot  of  Robert  M^Craighi^s  share  of  the 


cbige  of  2500/.,  for  the  expenses  incurred  by  him  in  ob- 
tutUDgthe  letters  of  limited  administration  of  the  estate  and 
tfeets  of  Robert  M*  Craight ;  which  amounted  to  2*11.58.  id. : 
(S)  and  to  a  like  lien  for  his  costs  incurred  in  the  cause  of 
IfCraighi  r.  Robbing^  instituted  in  the  life-time  of  Robert 
M^Craight^  as  before  mentioned  ;  which  amounted  to 
128/.  15jr.  Sd.i  (3)  and  he  further  claimed  to  be  entitled, 
Bot  only  as  against  Edward  Oillj  as  such  administrator,  to 
t  lien  on  the  said  several  deeds  and  documents,  and  on  the 
nun  reported  due  to  him,  on  foot  of  Robert  M^  Craight* s 
ihare  of  the  charge  of  2500/.,  but  also  as  against  the  defen- 
Amt,  William  B.  Percivalt  as  administrator  of  his  father, 
William  Perdnal^  and  also  as  administrator  de  bonis  nan  of 
b  mother,  Elizabeth^  to  a  lien  not  only  upon  the  said 
deeds  and  documents,  but  also  upon  the|um  reported  due  to 
WilUam  B.  Percival,  as  such  administrator  of  his  father,  on 
foot  of  his  father's  interest  in  the  charge  of  2500/.,  and  upon 
tbe  sum  reported  due  to  William  B.  Percival^  as  adminis- 
tntor  de  bonis  non  of  his  mother,  on  foot  of  her  interest  in 
the  eaid  charge,  for  the  costs  incurred  by  him,  Hickman  B. 
Molesworth^  and  afterwards  by  William  M'Dermott^  in  and 
•bout  the  prosecution  and  conduct  of  the  suit  instituted  in 
the  year  1821,  by  Hickman  B,  Molesworth,  William  Per- 
civalt  and  the  minor  children  of  William  Percival ;  which 
costs  amounted  to  243/.  1 U.  3d. 

The  Master  reported  that  he  had  not  taken  on  himself  to 
decide,  and  submitted  to  the  Court  whether  Hickman  B. 
Molesworth  was  entitled  either  for  the  expenses  incurred  by 
liim  in  obtaining  the  said  limited  administration  to  Robert 


ROBBINS. 
Statement. 
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1845.        M^Craighty  or  for  any  part  of  the  costs  incurred  by  or 

M0LB8WORTH  behalf  of  the  plaintiffs  in  the  said  several  causes,  to  the  sev 

R0BBIN8.      ''^'  ^^^"^  ^^  claimed  by  him  in  respect  thereof,  or  any  of  saj 

stateHunt      ^^  mentioned  liens  against  the  parties  against  whom  he  « 

claimed  the  same,  or  against  any  of  them :  and  if  so,  in  wlisl 

proportions  the  parties  liable  to  or  bound  by  such  liens  01 

any  of  them  were  so  liable  respectively. 

By  decree  of  the  22nd  of  February,  1841,  the  report  wai 
confirmed ;  and  the  consideration  of  the  special  points  sub" 
mitted  by  the  Master,  as  to  the  right  of  the  defeodant, 
Hickman  B.  Molesworth,  to  the  several  liens  mentioned  ii 
the  report,  was  reserved ;  with  liberty  to  apply. 

The  lands  having  been  sold  under  the  decree,  it  was,  b] 
an  order  of  the  12th  of  December,  1843,  referred  to  tb 
Master  to  allocate  the  funds  in  Bank  to  the  credit  of  thesi 
causes,  according  to  the  rights  of  the  parties  under  th 
decree  of  1841  ;  said  order  to  be  without  prejudice  to  tlu 
rights  of  Hickman  B,  Molesworth^  as  reserved  by  that  de 
cree.  The  Master  made  his  report,  dated  the  31st  of  JanO' 
ary,  1845  ;  and  thereby  allocated  the  funds  in  Court  ii 
payment,  inter  alia,  of  the  sums  reported  due  to  Edwarc 
Gill  and  William  B.  Percival^  and  the  several  persons  en- 
titled to  portions  of  the  charge  of  2500/. 

The  plaintiff  in  the  second  cause  moved  at  the  Rolls, 
that  the  funds  in  Court  should  be  paid  out  and  transferred, 
pursuant  to  the  allocation  report ;  and  that  the  title  deed 
lodged  in  Court  should  be  handed  over  to  the  purchaser 
and  a  cross-application  was  made  by  Robert  Molesworti 
the  executor  of  Hickman  B.  Molestcorth^  who  had  die 
that  so  much  of  the  stoL4c  as  had  been  allocated  to  Edwm 


Stat€m§nt. 
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Gillf  as  should  be  equivalent  to  the  costs  of  procuring  the        1845. 

aftmaid  renewal  of  the  lands  (which  the  Master  had  re-  molxsworth 

ported  that  Hickman  B.  Molesworth  was  entitled  to),  and     jtoBsiNs 

tiieeosts  of  procuring  the  limited  administration  to  Robert 

M^Craighif  and  the  costs  in  the  cause  oi  M^Craight  v. 

BMinSy  amounting  together  to  the  sum  of  227/.  0«.  \\d. ; 

and  also  that  so  much  of  the  funds  allocated  to  Edward 

Gill  and  to  William  B.  Percival^  as  administrator  of  his 

Gtfher  and  administrator  de  bonis  non  of  his  mother,  as 

iboald  be  equivalent  to  the  sum  of  243/.  1 U.  3d.^  the  costs 

in  the  cause  of  Molesworth f  Administrator  of  M^Craighi 

ind  Percivalj  v.  Bobbins,  should  be  transferred  to  the  said 

Robert  Molesworth. 

The  Master  of  the  Rolls  made  an  order  pursuant  to  the 
cnwfr-application  of  Robert  Molesworth^  as  far  as  it  related 
to  the  costs  of  the  renewal,  and  of  obtaining  the  limited  ad- 
nrinistration  to  Robert  M^Craight,  but  refused  the  rest  of 
the  application  (a) ;  and  directed  that  the  residue  of  the 
stock  allocated  to  Edward  Gill  should  be  transferred  to 
credit  of  the  second  cause,  and  the  matter  of  Calders, 
Minors ;  and  that  the  stock  allocated  to  William  B.  Per^ 
nW  should  be  transferred  to  the  credit  of  the  cause  of 
-^tiiw  V.  Percival:  and  ordered  that  the  title  deeds  should 
^  delivered  to  the  purchaser. 

Robert  Molesworth  now  moved,  by  way  of  appeal  from 
^  order  of  the  Master  of  the  Rolls,  that  the  Accountant- 
Seneral  should  transfer  to  him  so  much  of  the  Government 
tock  allocated  to  Edward  Gill,  and  by  said  order  directed 
>  be  transferred  to  the  credit  of  the  second  cause  and  the 
atler  of  Calders,  Minors,  as  would  be  equivalent  to  the 

(a)  See  Molesworth  v.  Rohbins,  7  Ir.  Eq.  Rep.  1. 
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1845. 


sum  of  128/.  \5s.  8d.,  the  costs  in  M^Crmght  v.  Robh 
M0T.E8 WORTH  ^"^  should  also  transfer  to  him  so  much  of  the  Oovemi 
RoBBfNs.      ^^oqV  allocated  to  Edward  Gill  and  to  William  B. 


Staitmeni. 


civali  as  administrator  of  his  father  and  administrate 
bonis  non  of  his  mother,  and  by  said  order  directed  ti 
transferred  respectively  to  the  credit  of  the  second  a 
and  the  matter  of  Calders^  Minors,  and  the  caoM 
Atkins  V.  Percival^  as  would  be  equiralent  to  the  sun 
243/.  1  Is.  3d,y  the  costs  of  the  first  cause  ;  or  that  said  0 
might  be  reversed  so  far  as  related  to  said  transfers,  an( 
varied  by  directing  that  Edward  Gi7/and  fVilUam  B.  j 
cival  might  be  restrained  from  setting  up  the  Statut 
Limitations  as  a  defence  to  any  proceedingrs  which  m 
be  taken  by  Robert  Molesworthy  or  the  solicitor  for 
plaintiffs  in  the  first  cause,  for  the  recovery  of  the  said 
mands,  further  than  they  might  have  done  at  the  date  oi 
final  decree  in  the  second  cause :  or  that  the  proof  ol 
demand  of  Hickman  B.  Molesworth^  made  in  the  se< 
cause  against  William  B.  Percival^  might  be  transferrc 
the  cause  of  Atkins  v.  Percival. 


jfrgument,  Mr.  Francis  Fitzgerald  and  Mr.  Monahan,  for  Re 
Molesworth^  distinguished  this  case  from  Bozon  v. . 
land{d)  and  Blunden  v.  Desart{b)i  as  in  those  cases 
solicitor  voluntarily  produced  the  deeds,  and  then  acti 
sought  to  enforce  his  general  lien  against  the  fund  real 
thereby :  whereas,  in  the  present  case,  Mr.  Moksw 
produced  the  deeds  under  the  compulsion  of  the  decn 
the  Court,  which  expressly  saved  his  lien  on  them,  if 
he  had  ;  and,  therefore,  the  case  was  to  be  considered 
the  deeds  were  still  in  his  possession,  and  the  pai 
against  whom  he  claimed  his  lien    were  now  seeking 


(«)  4  M.  &  C.  364. 


(6)  2  Dru.  &  War.  405. 
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iia?e  tliem  transferred  to  the  purchaser,  which  was  resisted        1845. 

hj  Urn.    And  as  to  Taylor  v.  Gorman(a)t  they  said  that  molbswobth 

in  authority  depended  upon  the  former  cases ;  and,  though     RoBmrs. 

linned  by  the  Chancellor,  it  was  upon  another  ground     ^/"jj^^, 

dim  that  taken  by  the  Master  of  the  Rolls.     They  also 

ifgued  that,  although,  perhaps,  neither  Robert  M*Craighe 

oor  William  B.  Percival  could  give  Mr.  Molesworth  such 

a  fieo  on  the  deeds  as  would  authorize  him  to  refuse  pro- 

imng  them  for  the  inspection  of  the  other  persons  inte- 

nated  in  the  charge  of  2500/.,  yet  they  could  give  a  lien  on 

them  which  would  authorize  the  solicitor  in  refusing  to  part 

with  them  to  a  third  person ;  for  the  other  parties  interested 

in  the  2500/.  could  not  compel  them  to  deliver  the  deeds  to 

third  parties :  and  they  relied  on  fVorrallv.  Johnsonib)^  as 

establishing  that,  under  the  circumstances  of  the  case,  the 

fieo  on  the  deeds  was  transferred  to  the  fund  recovered. 

Mr.  Deasy  for  Edward  Gill. 

Mr.  Sergeant  Warren  and  Mr.  Wall  for  Atkins  and  wife. 

Mr.  Hughes  and  Mr.  Mara  for  the  next  of  kin  of  William 
B.LeHunt  M'Craight. 

Mr.  Monahan^  in  reply,  said,  that,  at  all ,  events,  Mr. 
Mokiworthy  as  one  of  the  co-plaintiffs  in  the  cause  of 
MoUsworth  v.  RobbinSj  was  entitled  to  his  coats  in  that 
came  out  of  the  funds  realized  by  the  receiver  in  it ;  which 
had  been  since  transferred  to  the  credit  of  both  causes,  and 
pud  out,  pursuant  to  the  decree  of  1841,  to  the  parties,  on 
account  of  their  costs. 

^«)  6  b.  Eq.  Rep.  330.  (h)  2  J.  &  W.  214. 
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1845. 

r '  The  Lord  Chancellor  : — 

MOLESWOBTH 

R0BKN8.  '^^^^  ^^^  proves  what  I  have  always  thought,  that  d 

ju^i^^      question  of  lien  of  a  solicitor  on  deeds  ought  to  be  decide 
at  the  earliest  opportunity.    As  this  case  was  opened  befon 
me,  it  was  a  mere  question  of  lien ;  not  of  the  right  of  Mr. 
Molesworthf  as  one  of  the  plaintiffs  in  the  first  cause,  to  tbe 
costs  in  that  cause,  but  a  question  of  his  lien  for  those  costs 
as  the  solicitor  of  Robert  M*  Craight.   It  was  not  attempted 
to  prove  first  that  he  had  a  lien  upon  the  fund,  and  there- 
fore that  the  deeds  could  not  be  taken  from  him ;  but  it  was 
argued  that  the  deeds  could  not  be  taken  from  him,  on  tbe 
ground  that  he  had  a  lien  on  them.     The  nature  of  a  solici- 
tor's lien  is  now  well  understood  ;  and  it  does  not  appear  to 
be  of  the  nature  of  a  charge  upon  the  fund.     When  Mr. 
Molesworth  advanced  his  money  and  saved  the  estate  firoii 
being  evicted  by  the  landlord,  he  obtained  an  actual  right 
to  a  charge  on  the  property  to  that  extent ;  not  simply  oi 
the  deeds,  but  upon  the  estate  itself,  and  against  every  per 
son  interested  in  it ;  and  that  right  he  might  enforce  by  sui 
in  Equity  :  whereas  the  solicitor's  lien  on  deeds  is  simply  i 
right  to  withhold  them.     The  solicitor  could  not  file  a  bil 
to  enforce  such  a  lien  ;  he  could  only  withhold  the  deeds,  S4 
as  to  prevent  the  party  entitled  from  having  the  benefit  o 
them.     Now,  observe  what  would  be  the  consequence  ol 
allowing  the  claim  of  Mr.  Molesworth  in  this  case.  Robert 
M^  Craight  was  interested  in  the  estate  in  two  different 
rights :  First,  he  was  entitled  to  the  quasi  fee  simple  of  tbe 
estate ;  secondly,  he  was  entitled  to  a  portion  of  a  sum  of 
2500/.,  which  was  the  first  charge  on  the  estate  :  and  there 
being  a  number  of  other  incumbrances  upon  the  estate,  be 
elected  to  claim  as  an  incumbrancer,  the  estate  itself  oot 
being  of  sufficient  value  to  pay  the  charges  on  it.  But  that 
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raid  not  divest  him  of  his  title  as  owner  of  the  inheri-        1845. 


,  holding  the  title  deeds.  Could  he  either  withhold  Moleswoeth 
tate  itselfy  or  the  deeds,  from  the  person  entitled  to  the  robbins. 
brance,  which  had  been  charged  on  the  property  by  jJjZZtu. 
inder  whom  he  derived  the  estate  ?  The  moment  the 
i  was  created,  the  covenant  which  created  it  and  bound 
:ate,  equally  bound  the  deeds ;  and  the  persons  enti- 
» the  charge  had  a  right  to  enforce  the  payment  of 
QSt  the  inheritance  and  the  inheritor  holding  the  deeds, 
were  the  evidence  of  the  title  to  the  estate  so  charged. 
t  M^Craighi  bad  a  common,  not  a  superior  right, 
he  persons  entitled  to  the  residue  of  the  charge ;  and 
persons  had  altogether  a  right  against  himself  as  in- 
r  of  the  estate.  The  claim  to  the  title  deeds  of  the 
was  by  all  the  persons  entitled  to  the  charge  against 
'them,  who  was  himself  entitled  to  the  estate  charged. 
>uld  not,  in  his  separate  character  of  owner  of  the 
,  withhold  the  deeds  from  the  persons  entitled  to  the 
3 ;  then,  could  he,  as  being  entitled  to  a  portion  of 
large,  and  also  to  the  inheritance,  withhold  them  ? 
was  the  charge  to  be  enforced  but  by  sale  and  con- 
ce  of  the  lands  with  the  title  deeds  ?  No  man  can 
lien  to  a  solicitor,  of  a  higher  nature  than  the  interest 
Qself  has  in  the  deeds ;  and  as  he  himself  must  have 
red  over  the  deeds  to  the  persons  entitled  in  common 
himself  to  the  charge,  so  must  Mr.  Molesivorth. 
{fore,  I  do  not  think  that  the  decision  of  the  Master 
Rolls  is  faulty,  as  regards  the  rights  of  the  claimants 
the  decree  ;  and  I  am  of  opinion  that  Mr.  Moles^ 
had  not  the  right  which  he  claims.  But  then,  it  was 
bat  Mr.  Molesworth  had  a  lien  on  the  deeds,  in  respect 
right  which  Robert  M^Craight  had  to  deposit  them, 
uch  as  he  was  entitled  to  a  portion  of  the  charge  of 
But  that  is  the  fallacy.     He  had  no  such  right. 
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1845.        Robert  M^CraigtU  had  a  right  to  charge  his  portion  of  tB 

M0LS8WOBTH  2500/. ;  but  he  had  no  right  to  charge  the  deeds,  which  c^ 

RoB^s.      °^^  belong  to  him  alone,  but  to  himself  in  common  w^ 

Judmnmu      <>^^^>  ^^^  which  he  could  not  withhold  from  the  clas^ 

persons  entitled  to  them.     Upon  that  simple  groun<Sy 

think  the  decision  is  right.     The  form  of  the  notice  is,  h 

itself,  fatal  to  this  argument ;  for  it  does  not  object  to  the 

deeds  being  handed  over  to  the  purchaser :  and  Mr.  ifofei- 

iDorth  could  not  object  to  their  being  delivered  to  him,  for 

he  was  plaintiff  as  well  as  solicitor,  engaged  in  a  suit  to 

raise  this  charge,  and  for  the  sale  of  this  very  estate;  and 

how  could  he  withhold  those  deeds  from  the  purchaser  in 

another  cause,  in  which  he  was  a  party  defendant,  and 

which  was  instituted  because  he  did  not  prosecute  his  swt, 

when  he  himself,  by  his  own  bill,  prayed  such  relief  as  wooU 

have  compelled  him  to  produce  these  deeds?     The  form  of 

the  notice  is,  therefore,  &tal  to  the  application ;  fiDr  I  am 

not  asked  to  reverse  that  part  of  the  order  which  directs  the 

deeds  to  be  given  to  the  purchaser ;  but  I  am  required  to 

transfer  the  lien  from  the  deeds  to  the  fund  decreed  to  be 

paid  to  RobertM  ^Crcdght.  Now,  this  Court  will  not  wan* 

tonly  interfere  with  the  lien  of  a  solicitor,  and  if  he  reallf 

has  a  lien,  it  will  not  compel  him  to  part  with  the  deeds, 

until  the  persons  wanting  them  pay  him  the  money  secureii 

by  the  lien.     But  the  circumstance  of  his  being  a  plaii^ 

in  the  first  cause  relieves  the  case  of  any  difficulty  in  this 

respect.     It  seems  to  me,  therefore,  that  the  order  of  the 

Master  of  the  Rolls  is  right. 

Then  it  was  said,  but  only  in  reply,  so  that  I  could  not 
act  upon  it  without  further  argument,  that  the  right  c 
Mr.  Molesworth  accrued  in  another  way ;  that,  being  or 
of  the  plaintiffs  in  the  first  cause,  and  being  the  solicit 
for  himself  and   his  co-plaintiffs,  he  was  entitled  to 
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paid  hk  ooBts  out  of  the  fund  realized  in  that  cause.  One  1845. 
^fcjectioD  to  that  claim  is,  the  way  in  which  he  has  con-  moussworth 
lueted  himself  as  solicitor  in  that  cause.  He  has  also  robbins. 
Jloved  the  funds  brought  in  in  that  cause,  and  which,  ju^iZnt. 
lerliapSy  might  have  been  made  available  for  the  payment 
f  bis  costs,  to  be  paid  out  of  Court ;  and,  supposing 
bat  this  has  been  done  to  the  damage  of  the  other  par- 
ies, that  would*be  an  answer  to  this  claim.  But  I  am  not 
ertain  of  that ;  nor  whether  the  Court  would  not  give 
im  relief,  if  he  had  the  right  and  there  had  been  no 
nproper  application  of  the  funds.  The  ground  now  put 
^ard  is,  that  in  that  suit  he  was  entitled  to  have  the 
lods  secured  for  his  lien.  It  is  plain,  if  he  had  come  in  in 
roper  time,  when  the  costs  of  the  judgment  creditor,  the 
laintiff  in  the  second  suit,  were  provided  for,  and  had  asked 
>r  his  costs  upon  the  ground  that  it  was  by  means  of  his 
lit  that  the  receiver  had  been  appointed,  by  whom  the 
nds  had  been  brought  in,  the  Court  would,  as  a  matter  of 
urse,  have  given  him  his  costs,  unless  it  had  been  of  opi- 
on  that  he  had  forfeited  his  right  by  neglecting  the  pro- 
CQtion  of  the  cause  ;  and  I  think  that  Mr.  Molesworth 
ust  have  entertained  some  such  apprehension,  otherwise 
i  would,  at  that  time,  have  applied  for  his  costs.  I  am 
tked  to  remove  the  impediment  of  the  Statute  of  Limita- 
ons  out  of  the  way  of  Mr.  Molesworth  in  order  to  enable 
b  to  establish  his  claim  at  Law.  I  do  not  think  that  the 
iHnt  with  respect  to  the  claim  of  Mr.  Molesworth  to  the 
)st8  as  co-plaintiff  was  distinctly  before  the  Master  of  the 
4>lla ;  for  it  is  stated  that  he  gave  to  Mr.  Molesworth  the 
wts  of  taking  out  administration  ;  and  it  would  be  rather 
igular  to  give  him  the  costs  incurred  for  the  purpose  of 
(tituting  the  suit,  and  not  give  him  the  costs  properly  in- 
rred  by  him  in  prosecuting  that  suit  as  administrator.     I 
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do  not  quite  understand  that  part  of  the  case.  What  1 1: 
pose,  therefore,  to  do,  as  far  as  the  case  is  before  me,  &j 
affirm  the  order  of  the  Master  of  the  Rolls,  without  cos 
and  I  shall  give  liberty  to  the  parties  to  apply  to  the  Sfi 
ter  of  the  Rolls  as  to  the  right  of  Mr.  Moleswartk  to  I 
paid  any  costs,  not  as  the  solicitor,  but  as  the  plaintiffii 
that  suit  which  he  instituted  under  the  letters  of  admim» 
tration,  the  costs  of  obtaining  which  have  been  already  al 
lowed  to  him. 


JudgmenU 


JOYCE  V.  DE  MOLEYNS. 

April  24. 

A  parchue  fat  XhE  Hon.  Frederick  MuUirut,  by  his  will,  dated  the  13« 

a  Taluable  con-  '     "^ 

sideratioD,        of  Juuc,  1825,  dcvised  all  his  riffht,  title,  and  interest  i 

without  notice,  o      '  » 

is  a  defence       the  impropriate  tithes   of  Kilcolman,  to  his  second  so 

as  well  against 

a  legal  as  an       William^  for  his  life,  with  divers  limitations  over  to  b 

equitable  tiUe.     .  j  j-   j  •      ioqo 

issue ;  and  died  m  1832. 


At  the  time  of  making  his  will,  the  testator  was  entitlt 
to  an  equitable  estate  in  fee  simple  in  the  tithes  of  Kiloo 
man :  the  legal  estate  in  fee  was  conveyed  to  him  by  io 
denture  of  the  12th  of  December,  1827. 

Upon  the  decease  of  the  Hon.  Frederick  MuUinSj  dif 
ministration,  with  his  will  annexed,  was  granted  to  bv 
eldest  son  and  heir  at  law,  Frederick  William  MulUnt 
who,  with  his  brothers  and  sisters,  afterwards,  by  royi 
license,  assumed  the  surname  ofDe  Moleyns.  He  obtain) 
possession  of  the  title  deeds  of  several  of  the  estates,  t 
property  of  his  father ;  and,  amongst  others,  of  the  convc 
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iflceoftbe  I2tfa  of  December,  1827;  and  in  the  month  of        1845. 


October,  1840,  he  applied  to  Sir  E.  Antrobus  and  Edward        jotce 

Mtgoriba$ikSi  bankers  in  London,  to  advance  him  a  sum  of  £)jg  moleyns. 

lOOOt ;  which  they  accordingly  did,  upon  the  security  of      st^ement 

the  promissory  note  of  Frederick  William  De  Moleyns^ 

and  upon  his  depositing  with  them  the  deed  of  the  1 2th  of 

December,  1827,  by  way  of  equitable  mortgage.     This  de- 

posit  was  made  without  the  knowledge  of  William  De  Mo^ 

la/nSf  who,  from  the  decease  of  the  test£^or,  had  been  in 

possession  of  the  impropriate  tithes  of  Kilcolman,  and  who 

had  frequently  applied  to  Frederick  William  De  Moleyns 

for  the  deed,  but  could  not  obtain  it. 

In  1842,  Sir  E.  Antrobus  and  Edward  Majoribanks 
iled  their  bill  against  Frederick  William  De  Moleyns 
tlone,  for  a  sale  of  the  impropriate  tithes  of  Kilcolman,  and 
fc'  payment  of  the  mortgage  debt  out  of  the  produce  of  the 
•^e.  A  final  decree  for  a  sale  was  pronounced  in  that 
«aa8e,  in  March,  1844. 

The  present  bill  was  filed  in  1843,   by  John  Joyce,  ad- 
ministrator of  James  Parker,  a  bond  creditor  of  the  Hon. 
^^ederick  Mullins,  for  an  account  and  administration  of  his 
^  and  personal  estate.     He  charged  by  his  bill,  that  the 
^posit  of  the  deed  conveying  the  tithes  to  the  Hon.  Fre- 
^ck  Mullins  could  not  give  any  title  to  Sir  E.  Antrobus 
^Uid  Edward  Majoribanks  as  against  the  tithes  or  the  deed, 
^Wtemuch  as  Frederick  William  De  Moleyns  had  no  title 
^ther  to  the  tithes  or  the  deed,  and  had  no  authority  to 
deposit  the  same :  and  prayed  that  Sir  E.  Antrobus  and 
Edward  Majoribanks  might  be  decreed  to  deliver  up  any 
leed  in  their  possession,   relating  to  the  title  to  the  impro- 
»riate  tithes,  discharged  from  any  claim  thereupon. 
VOL.  II.  2  c 
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1846. 


Sir  E.  Antrobus  and  Edward  Majoribanks^  by  their  at 

Joyce        swer,  said,  that  at  the  time  they  made  the  advance  to  Frede 

Db  Molbtnb.  ^'^^  William  De  Moleyns^   he  represented   that  he  wu 

st^uiZnt,      entitled  to  the  impropriate  tithes  as  the  heir  at  law  of  te 

father ;  and  they  insisted  that  they  were  purchasers  for  n- 

luable  consideration  without  notice  of  the  will  of  the  Hon. 

Frederick  Mullins,  or  of  the  title  of  any  person  claiming 

thereunder  the  tithes  in  question,  or  of  the  demands  of 

the  plaintiff:  and  submitted  that  the  bill  should  either  be 

dismissed  against  them,  or  that  the  plaintiff  should  redeem 

them. 


There  was  no  evidence  of  notice. 

Argnmrnt.  Mr.  Ptffoty   Mr.   Dcosy^   and  Mr.   Z).  Lane^  for  the 

plaintiff. 

Mr.  Brooks  and  Mr.  S.  Miller  for  Sir  E.  Antrobus  and 
Edward  Majoribanks, 

Although  it  appears  ihait Frederick  William  De  MoUfU 
had  no  title  to  the  tithes,  and  that  the  mortgagees  have  no 
defence,  at  law,  to  an  action  for  the  deed,  yet,  being  pur- 
chasers without  notice,  a  Court  of  Equity  will  not  oidtf 
them  to  deliver  up  the  deeds.  Jerrard  v.  Saunders{a); 
Senhouse  v.  Earl{b)  ;  Hoare  v.  Parker(c) ;  Sweet  f« 
Southcote{d)  ;  Plum  v.  Fluitt(e).  The  bill  ought,  there- 
fore, to  be  dismissed. 


Mr.  Deasy  in  reply. 

The  bankers  took  the  equitable  mortgage  from  a  perMi 
who  was   not  then  nor  ever  had  been  in  possession  of  th 


(a)  2  Ves.  Jun.  454. 
{h)  2  Ves.  450. 
{(')  1  Cox,  224. 


{d)  2  B.  C.  C.  66. 
(e,  2  Anst.  432. 
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titks.    But,   admitting    that    they   are  equitable   mort*        1845. 
gigeei,  the  plaintiff  is  entitled  to  keep  them   before  the        Jotcb 
Court  ;onder  the  decree  in  the  cause  they  will  get  whatever  jyj^  Molbtns. 
tkey  are  entitled  to.  ^—^,^ 


The  Lord  Chancellor  : — 

In  this  case,  the  question  as  to  the  right  of  a  person  Judgment. 
daiming  as  a  purchaser  without  notice  to  hold  title  deeds,  in 
respect  of  which  the  person  depositing  them  had  no  inte- 
rest in  the  estate,  seems  to  arise.  The  heir  at  law  of  the 
person  entitled  to  the  tithes  in  question  acquired  possession 
of  the  title  deeds ;  and  he  obtained  an  advance  of  1000/.  from 
certain  bankers  in  London,  upon  a  deposit  of  the  deeds  with 
them.  The  bona  fides  of  that  transaction  is  not  impeached. 
The  bankers  have  been  made  defendants  in  this  suit ;  and 
tbejr  swear  that  they  advanced  their  money  without  notice, 
uxl  claim  to  retain  possession  of  the  deeds  as  purchasers  for 
^ue  without  notice. 

It  is  clear  that  the  persons  entitled  to  the  tithes  may 

D^ntain  trover  for  the  deeds.     There  is  no  question  as  to 

^r  title  to  recover  at  law  ;  but  1  apprehend  that  the  de- 

''^noeof  a  purchase  for  value  without  notice  is  a  shield  as 

Well  against  a  legal  as  an  equitable  title.    There  has  been  a 

considerable  difference  of  opinion  upon  the  subject  amongst 

Judges :  I  must  decide  the  question  for  myself ;  and  I  have 

sivays  considered  the  true  rule  to  be  that  which  I   have 

stated.      Therefore,  I  think  that  the  mere  circumstance 

tbat  this  is  a  legal  right,  is  not  a  bar  to  the  defence  set  up, 

if  in  other  respects  it  is  a  good  defence.     That  it  is  a  good 

defence  cannot  be  denied.      Suppose  a  tenant  for  life  under 

a  will,  with  remainder  over ;  and  that  the  tenant  for  life, 

2  c  2 
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1845.  being  the  heir  at  law  of  the  testator,  conveys  the  ini 

Joyce  tance  to  a  purchaser  without  notice,  the  remainder-n 

Dk  Moletns  ^^^^^^  hsLve  any  relief  in  Equity  against  the  purchaser. . 

,  ~ —  must  establish  his  title,  outside  of  this  Court*  as  well  as 

Judgment, 

can.  It  is  the  same  with  respect  to  title  deeds.  Deeds  { 
chattels ;  and,  where  no  adverse  claimant  interferes,  the  p 
son  entitled  to  the  estate  is  entitled  to  the  deeds.  Butt 
person  who  has  possession  of  the  deeds  may  deal  with  th< 
as  with  any  other  chattels,  subject  to  the  rights  of  th* 
who  are  interested  in  them.  Here  a  person  obtains 
possession  of  title  deeds,  having  no  title  to  the  estate ;  a 
ther  person  advances  money  to  him  upon  the  security  < 
deposit  of  the  deeds.  The  rule,  therefore,  comes  into  c 
ration  (for  it  applies  equally  to  real  estate  and  to  chattc 
that  if  a  man  advance  money,  bond  fide  and  witl 
notice  of  the  infirmity  of  the  title  of  the  seller,  he  wil 
protected  in  this  Court,  and  the  parties  having  title  n 
seek  relief  elsewhere.  It  may  be  true  that  there  is  no  < 
in  terms  applying  that  rule  to  the  deposit  of  title  de< 
but  I  think  that  Lord  Eldon^  in  a  case  which  came  be 
him,  expressed  an  opinion  that  the  defence  was  a  good 
in  such  a  case. 

In  answer  to  the  objection  made  by  the  defendants 
is  urged,  that  they  are  equitable  mortgagees,  and  brov 
before  the  Court  in  that  character;  and  that  the  Ms 
will,  under  the  decree,  report  on  their  title ;  and  so  1 
may,  under  the  decree,  have  what  is  their  right.  1 
however,  is  merely  begging  the  question  ;  for  if  their 
as  purchasers  for  value  enables  them  to  say  that  the 
must  be  dismissed  as  against  them,  then  the  plaintiff  < 
them  nothing ;  for  he  says  that  the  person  who  pk 
the  deeds  had  no  interest  of  any  kind  in  the  estate  :  t 
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fore,  thoagb  the  plaintiff  treats  them  as  equitable  mortga*        1845. 

g«eg  of  the  estate,  yet  at  the  hearing  he  denies  them  that        Joyce 

diaraeter;  and  they  cannot  fill  the  character  of  equitable  j^^  molbyns 

Dortgageesof  the  deeds,  for  the  person  depositing  them  had         ~ — 

no  title.      The  defendants,  therefore,  use  the  possession  of 

the  deeds,  as  they  hare  a  right  to  do,  as  a  shield  to  protect 

them  against  the  plaintiffs :  they  can  make  no  use  of  the 

deeds  themselves ;  they  cannot  maintain  possession  of  them 

igaiost  the  true  owner ;  but  in  this  Court  they  have  a  right 

to  say  that  they  ought  not  to  be  compelled  to  deliver  them 

up,  as  they  obtained  them  bond  fide  and  without  notice. 

The  bill  must,  therefore,   be  dismissed  against  them  with 

costs. 


Thb  Lord  Chancellor  : — 

I  find  that  Lord  Eldon  decided  the  very  point  in  this  April  25. 
case,  in  WaUtvyn  v.  L€e{a).  There  the  plaintiff  was  in 
possession  of  the  estate,  and  filed  his  bill  for  the  delivery  of 
^e  title  deeds,  against  the  defendant,  a  mortgagee  of  a 
tcnaot  for  life  of  the  estate,  who  pleaded  that  he  was  a  pur- 
chaser for  value,  without  notice.  There  was  a  question  in 
Aat  case,  whether  the  plea  was  available  by  a  purchaser 
who  bad  not  been  put  into  possession  of  the  estate :  but  in 
Ais  case  possession  could  not  be  given,  for  tithes  are  an 
incorporeal  hereditament.  I  therefore  think  that  the  an- 
swer of  the  defendants  contains  sufficient  averments. 

In  Bernard  v.  Drought{h),   Sir  A.   Hart  extended  the 
doctrine  to  the  case  of  a  solicitor's  lien  :  but  in  Smith  v. 
Chichester{c)  I  considered  that  he  had  carried  it  too  far.. 
The  decree  I  made  is  therefore  to  stand ((/). 

(a)  9  Ves.  24.  (d)  See  Bowen  v.  Evatis,  ante, 

(b)  1  Moll.  38.  vol.  i.  178. 

(c)  2  Dru.  &  War.  393. 
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^prii  25.  COCHRANE  V.  O'BRIEN. 

Afay  «. 

isolina^Bank,  IN  1840,  John  O'Brien,  the  father  of  the  defendants,  Dmd 
iTa^e/J^n  .  O'Brien  and  Catherine  Callaghan,  lodged  the  sum  of  1501. 
deporit  receipt.  {„  ^^  Ranturk  branch  of  the  National  Bank  of  Ireland, 

Afterwards, 

Danief,  by  the    Qpon  a  deposit  receipt,  in  his  own  name.     On  the  I5th  of 

direction  of  ^  ^  '^  ' 

John,  lodged      December,  1840,  Daniel  O'Brien  produced  the  deposit  re* 

an  additional 

sum  of  5/.  in  ceipt,  endorsed  by  his  father,  to  the  manager  of  the  Bank, 
obtoined  a  new  and  required  payment  of  the  interest  due  thereon,  but 
foTissMT^  ^as  then  informed  that  payment  would  only  be  made  to 
CaM^rfne^^and  «^^*^  O'Brien  in  person  ;  in  consequence  whereof  JoA» 
the  old  receipt    Q'Brien,  accompanied  by  his  son,  Daniel^  came  to  the 

was  cancelled.  '  r  / 

John  died;  and  Bank  on  the  19th  December,  1840,  and  drew  the  interest, 

Daniel,  as  his 

aiiministrator,    and  the  sum  of  20/.,  part  of  the  principal  money ;  and  he 

claimed  the  ,  •       r      k 

money,  alleging  then  obtained,  in  his  own  name,  a  new  deposit  receipt  for  the 

ComU-ii!  was  balance,  130/.  In  February,  1 842,  John  and  Daniel  O'Brien 

that"e  hawi*"  Came  to  the  Bank  and  received  the  interest  on  the  130/. ; 

ll\pt\^th7'  *"^  ^^^  ^'^  deposit  receipt  was  then  cancelled,  and  a  new 

name  ofCathe-  ^^^  fo^  jgQ^^  ^^^    jy^^  to  Jokfi  O'Brien.    Upou  that  occa- 

rine  without  °  * 

the  directions    gjon  John  O'Brien  requested  Mr.  Palmer j  the  manager  of 

of  John  :  and 

he  refused  to    the  Bank,  to  dispense  with  his  personal  attendance  (as  be 

give  Catherine 

the- deposit  re-  was  old  and  feeble),  in  case  he  should  in  future  want  to 
quired  the  Bank  draw  money  out  of  the  Bank,  and  to  make  the  payment^ 
monty.  Cathe-  ^^  ^'®  *^"»  Daniel^  upon  his  producing  the  deposit  receipt; 
mlnd^^tht"       "^^^^^  request  was  complied  with.     In  July,  1842,  Z)fl«<>/ 

money  of  the 

Bank  ;  which 

they  refused  to  pay,  as  she  had  not  the  deposit  receipt.      Both  Catherine  and  Daniel  ^^ 

meiiced  actions  against  the  Bank,  who  filed  a  bill  of  interpleader  against  them. 

This  is  not  the  case  of  a  double  demand  for  one  duty,  but  it  is  a  case  in  which  there  ^• 
be  two  liabilities.     The  bill  was,  therefore,  dismissed. 

A.  mere  pretext  of  a  conflicting  claim  will  not  support  a  bill  of  interpleader  :  the  Co**^* 
bound  to  sec  that  there  is  a  question  to  bo  tried. 

When  a  bill  i»  dismissed,  the  ( -ourt  cannot  decree  the  costs  to  be  paid  b\  a  defendant     ^^ 
misconduct  occa^tioueii  the  suit. 
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irien  went  to  the  Bank,  produced  the  deposit  receipt        1845. 


V. 

O'Brien. 
Staiwment. 


oned  by  bis  fatber,  obtained  payment  of  tbe  interest  then  Cochrane 
on  tbe  sum  deposited,  and  took  back  a  new  deposit  receipt 
he  name  of  John  O'Brien.  Again,  on  the  19th  of  Janu* 
,  1843,  Daniel  O'Brien  brought  the  lasUmentioned  de- 
t  receipt  to  the  Bank,  endorsed  by  his  father,  and  re* 
ed  the  interest :  he  lodged  51.  in  the  Bank,  and  took 
i  a  new  deposit  receipt  for  the  sum  of  135/.  in  the  name 
is  sister,  Catherine  O'Brien^  who  afterwards  became  the 
of  the  defendant,  Michael  Callaghan,  Upon  that  oc- 
m,  Daniel  ffBrien  informed  the  manager  of  the  Bank, 
his  father  intended  tbe  135/.  to  be  the  portion  of  his 
;hter,  Catheriney  but  desired  to  retain  a  control  over  it 
Dg  his  life  ;  and  that  he  wished  that  the  deposit  receipt 
lid  be  drawn  in  her  name.  The  manager  at  first  objected 
ive  the  receipt  in  that  form,  because  Catherine  O'Brien 
not  in  attendance,  and  it  was  the  practice  of  the  Bank 
depositors  should  sign  their  names  in  a  book  kept  for 
purpose  ;  but  upon  Daniel  O'Brien  promising  that  bis 
r  would  attend  to  sign  her  name,  the  receipt  was  given 
H^uired.  In  a  few  days  afterwards  John  O'Brien  d\ed  ; 
administration,  with  his  will  annexed,  was  granted  to 
liel  O'Brien.  In  August,  1843,  Catherine  O'Brien 
ried  Michael  Callaghan  ;  and  on  the  30th  of  October 
»wing,  she  and  her  husband  demanded  payment  of  the 
f.  from  the  Bank.  According  to  the  practice  in  such 
9,  the  manager  required  the  deposit  receipt  to  be  pro- 
>d;  and  as  Callaghan  and  his  wife  had  it  not,  he  declined 
ng  them  the  money.  On  the  4th  of  November,  1843, 
liel  O'Brien^  by  his  attorney,  served  a  notice  upon  the 
ager  of  the  Bank,  requiring  him  not  to  pay  over  the 
ley  to  the  Callaghans^  and  demanding  payment  of 
alleging  that  he  wiis  entitled  to  it  as  the  administrator 
is  father,  and  stating  that,  in  case  of  a  refuiml,   an 
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action    would  be  brought  by  him  for  its  recovery.      Tie 
Manager  refused  to   pay  him,    and  gave  notice  U>    the 
Callaghans  of  the  claim  set  up  by  Daniel.     Both  parties 
then  commenced  actions  at  law  against  the  Bank  for  reco- 
very of  the  money ;  in  consequence  of  which  the  present 
bill  of  interpleader  was  filed  by  the  public  officer  of  the 
Bank  against  Daniel  O'Brien^  Michael  Callaghan,  and 
Catherine^  his  wife.  • 

It  was  alleged  by  the  bill,  and  evidence  was  given,  thatit 
was  the  custom  of  all  banks,  and  one  necessary  for  their 
protection,  not  to  pay  any  sum  of  money  lodged  with  them 
upon  a  deposit  receipt,  unless  that  receipt  were  produced  by 
the  person  named  in  it,  or,  in  some  cases,  by  bis  agent,  or 
unless  the  loss  of  the  receipt  were  satisfactorily  accounted 
for ;  in  which  case  the  money  was  generally  paid  upon  »^ 
indemnity  :  and  that  no  partial  payments  were  ever  mad^ 
upon  a  deposit  receipt ;  but  if  the  depositor  desired  to  dra*^ 
part  of  the  money,  the  old  receipt  was  cancelled,  and  ane  ^^^ 
one  was  given  for  the  balance.     It  was  further  in  evidend^ 
that  Callaghan  and  his  wife  never  produced  the  receipt  IKO 
the  manager  of  the  Bank  ;  and  that  Daniel  O'Brien^  at  tft::s^ 
time  of  the  lodgment,  and  frequently  afterwards,  had  stat^^ 
that  JoAn  O'Brien  had  declared  that  he  intenoed  the  mon^ 
as  a  provision  for  his  daughter  ;  and  had  accordingly  directW 
it  to  be  lodged,  and  the  receipt  for  it  to  be  taken,  in  her 
name. 


Michael  Callaghan  and  his  wife,  by  their  answer,  insisted 
that  John  O'Brien  had  made  a  gift  of  the  135/.  to  hU 
daughter  ;  and  that  the  Bank,  having  given  her  a  deposit 
receipt  for  that  sum,  became  debtors  to  her  for  its  amount, 
and  could  not  set  up  the  right  of  a  third  person  to  the  money: 
and  that  the  Bank  would  have  been  sate  in  paying  them  its 
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UDOunt,  upon  their  own  receipt,  and  without  requiring  the 
prodoction  of  the  deposit  receipt ;  which,  to  their  know- 
ledge, was  improperly  withheld  from  the  defendants  by 
Aoite/  ffBrien :  and  they  insisted  that  the  plaintiff  had 
^  by  his  bill,  made  out  a  case  of  interpleader. 
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COCBBANS 

r. 
O'Brien. 

Statement . 


Daniel  O'Brien^  by  his  answer,  said  that  he  made  the 
lodgment,  and  took  the  deposit  receipt,  in  the  name  of  his 
niter,  Caiherin€f  without  the  direction  of  John  (/Brien  ; 
^C  John  O^Brien  had  desired  him  to  make  the  deposit  in 
%  DanieFs,  own  name,  as  he  intended  the  money  to  be  a 
rovision  for  his  daughter,  Catherine,  and  for  her  mother ; 
tat  he  did  not  make  the  lodgment  in  his  own  name,  as  he 
A  no  beneficial  interest  in  the  money ;  and  that  he  made 
in  Catherine's  name  alone,  as  she  was  the  youngest  of  the 
Tsons  entitled  to  it :  and  he  claimed  one  moiety  of  the 
ODey  as  the  administrator  of  his  father,  but  for  the  use  of 
s  mother;  and  said  that  he  withheld  the  receipt,  as  he 
as  justified  in  doing,  in  order  to  compel  payment  of  the 
loiety  to  his  mother :  and  he  denied  that  the  plaintiff  had 
lade  out  a  case  of  interpleader  by  his  bill. 

No  evidence  was  given,  on  behalf  of  Daniel  O'Brien^  in 
*^pport  of  his  answer.  It  was  proved  that  the  widow  of 
'John  O'Brien  was  otherwise  provided  for. 


Mr.  J.  J,  Murphy^  Mr.  Deasy^  and  Mr.  Cogan^  for  the      Argument, 
plaintiff. 

This  is  a  case  of  interpleader.     (1),  The  plaintiffs  are    » 
lere  stake-holders ;  they  have  no  interest.  (2),  There  is  a 
»uble  claim  made  to  the  same  thint^.  (3),  That   doul)le 
lim  arises  out  of  the  acts  oi  John  (/.Brien^  uiidor  whom 
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1845.  both  the  defendants  claim.  Gashell  v.  Gaskell^ 
CocHBANB  i\i2Lt^  notwithstanding  the  change  in  the  form  of  tl 
receipt,  the  gift  to  Catherine  was  not  complete,  ani 
money  constituted  part  of  the  assets  of  John  O 
the  time  of  his  decease.  Now,  where  merely  the 
a  title  is  given  to  a  third  person,  the  debtor  may 
a  bill  of  interpleader :  The  East  India  Compan 
wards{b)i  Wright  v.  fVard{c).  The  defendant  ^ 
bably,  rely  on  Craivshay  v,  Thomton{d)y  and 
here  the  Bank  have  given  to  Callaghan  and  his  wi 
of  action  against  them,  and  therefore,  that  this  is  i 
of  interpleader :  but  that  is  a  mistake ;  for  as  tl 
priation  of  the  money  to  Catherine  O'Brien  was 
municated  to  her,  and  was  not  assented  to  by  t 
except  upon  a  condition  which  was  not  compl 
there  never  was  a  valid  appropriation ;  and 
O'Brien  could  not  have  maintained  an  action  aj 
Bank  for  its  recovery  :  Williams  v.  Everett{e)  ; 
V.  Walker{f)  ;  Brindv.Hampshire(g)  ;  Scott  y.  Pi 
Another  objection  to  such  an  action  is,  that  theC 
have  not  the  deposit  receipt ;  and  no  person  can  n 
money  from  the  Bank  without  producing  the  re 
is  not,  however,  material  to  consider  whether  bo 
have  a  right  of  action  against  the  Bank  ;  for  the 
insisting  that  he  has  a  legal,  and  the  other  that 
equitable  right  to  the  money,  it  is  a  case  of  inter[ 


Mr.  Baldwin  and  Mr.  B.  Lloyd  for  Daniel  O 
It  has  not  been  shown  by  the  plaintiff  that  tl 


(«)  2  Y.  &  J.  502. 
(6)  18  Ves.  576. 
(c)  4  Russ.  215. 
{U)  2  M.  &  C.  2. 


(e)  14  East,  582. 
(/)4  B.  &  C.  \(Ui. 
(g)  I  M.  &  W.  365. 
(A;  3  Mer.  052. 
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cue  of  the  Bank  being  subject  to  a  single  liability  to  one 
votberof  two  persons;  it  is  rather  the  case  of  a  second 
Uaitj  taperindueed    by   the    Bank    upon    themselves. 
Tiky  therefore,  is  not  a  case  of  interpleader  :  Crawshay  v. 
JlohU(m{a).    Daniel  O'Brien  now  admits  that  his  action 
it  law  could  not  be  maintained,  for  that  there  was  a  com- 
plete gift  of  the  135/.  to  Catherine  by  John  O'BriefL    The 
Bank  could  not  make  any  defence  to  her  action,  for  she 
■ight  have  given  secondary  evidence  of  the  receipt.     But, 
•eeording  to  their  own  case,  the  Bank  had  a  complete  de- 
fence to  the  action  by  Daniel  O'BrieUy  for  they  were  not 
fable  to  pay  any  one  but  the  person  named  in  the  deposit 
leeeipt.  The  plaintiff,  therefore,  was  not  justified  in  filing 
tkiabilL 


1845. 


Argnrntnt, 


Mr.  Martley  and  Mr.  Z).  R.  Kane  for  Callaghan  and 
wife. 

Daniel  0*Brien,  who  now  admits  the  right  of  Callaghan 

ind  wife,  has  by  his  conduct  occasioned   this  suit.     The 

Bank,  by  giving  the  deposit  receipt  in  the  name  of  Cathe- 

rineO'Bn'eny  has  acknowledged  her  title  to  the  money,  and 

cannot  now  deny  it.     The  object  in  giving  a  new  deposit 

receipt  upon  each  dealing  with  the  money,  and  cancelling 

tbe  old  one,  is  that  the  Bank  may  know  who  is  the  person 

with  whom  they  are  to  account  for  the  money,  so  that  they 

may  be  enabled  to  obtain  a  valid  discharge  therefrom  ;  and 

tiiat  object   would   be  defeated,  if  the  Bank  were  to  look 

dehors  the  receipt,  for  the  person  entitled  to  the  money  : 

Bank   of  England  v.    Moffat{b)  ;    Bank   of  England  v. 

Par8on8{c). 


^0  2M.  &  C.  1. 
^b)  '6  B.  C.  C.  259. 


(c)  5  Vei».  <»r»o. 
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Cochrane 

V. 

O'Brieit, 
Argument. 


Gaskell  V.  Gaskell^a)  does  not  apply ;  for  it  '«  ^"" 
dent  that  Catherine  0*Brien  must  have  been  inforn)«<'« 
and  assented  to  the  gift  to  her.  The  bill,  therefore,  ^^ 
be  dismissed,  as  the  plaintiff  has  not  made  out  a  case  of  in* 
terpleader  :  Foley  v.  Hill  (b)  ;  Glynn  v.  Lock(c)  ;  CrcoD' 
fords.  Fi8her{d). 

Mr.  DecLsy  in  reply. 

As  the  right  of  Callaghan  and  wife  is  now  admitted,  the 
only  question  is  as  to  the  costs  of  the  suit.  This  is  the 
proper  subject  for  a  bill  of  interpleader.  Such  a  bill  lid 
not  merely  where  there  are  conflicting  rights^  but  also 
where  there  are  conflicting  claims.  The  claim  of  DcM 
O'Brien  was  probable  in  its  nature ;  it  was  a  question  of 
considerable  nicety  whether  the  gift  to  Catherine  G'BruM 
was  complete,  and  one  which  the  Bank  were  not  boood  to 
decide  for  themselves.  In  Crawshay  v.  Thomton{e)  the 
plaintiffs  had  estopped  themselves  denying  the  right  of  one 
of  the  defendants  ;  here  both  parties  claim  under  the  actsof 
John  O'Brien.  But,  even  if  the  bill  be  dismissed,  Daniel 
O'Brien  ought  to  be  made  to  pay  the  costs.  Such  orden 
were  made  in  Mason  y.Hamilton{f)^  and  Glynn  v.  Lod(3)* 

The  Lord  Chancellor  : — Mason  v.  Hamilton  was  a 
case  of  interpleader,  and  the  bill  was  not  dismissed ;  bat 
the  defendant,  who  by  his  conduct  had  occasioned  the  8uit| 
was  ordered  to  pay  all  the  costs.     In  Glyn  v.  Locke^  the 
bill  was  dismissed  without  costs,  as  against  the  party  who 
occasioned  the  suit. 


(a)  2  Y.  &  J.  502. 

(b)  Phil.  399. 

(c)  3  D.  &  War.  11. 

(d)  I  Ha.  430. 


(e)  2  M.  &  Cr.  I. 

(/;  5  Sim.  19. 

Qr)  3  D.  &  War.  1 1 . 
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I  Lord  Chancellor  : — 

lie  case,  as  stated  by  the  billjis,  thatZ)aiite/,  before  the 
of  January,  1843,  deposited  130/.  with  the  Bank,  in 
*i  name.  On  that  day  Daniel  lodged  the  receipt  in 
tank,  together  with  5/.,  and  required  another  receipt 
i  name  of  his  sister,  Catherine^  stating  that  he  did  so 
9  &ther's  direction.  It  appears  that  the  Bank  had 
i  to  deal,  as  to  the  deposit,  with  Daniel^  in  the  ab- 
of  JbAn,  upon  his  endorsement.  The  old  receipt  was 
lied,  and  a  new  one  given  without  reference  to  any 
»os  transaction,  acknowledging  the  receipt  from  Ca- 
f  of  135/.,  to  be  accounted  for.  The  custom  of  the 
is,  upon  every  payment  by  or  to  the  Bank,  to  cancel 
i  and  give  a  new  receipt.  John  having  died,  Daniel 
d  to  hand  over  the  receipt  to  Catherine  and  her  hus- 
— she  having  married, — and  he  obtained  administra- 
>  his  father  and  denied  their  right.  The  Bank  refused 
'  Catherine  and  her  husband,  unless  they  produced 
winded  over  the  receipt.  Daniel  made  a  claim  against 
mk;  and  both  Catherine  and  her  husband,  and  Daniel, 
enced  actions  against  the  Bank.  This  is  the  case 
by  the  bill,  which  states  that  Daniel^  at  the  time  of  the 
lent  and  of  the  receipt  for  the  135/.,  and  frequently 
stated  that  John  intended  the  sum  as  a  provision  for 
rtne,  and  had  accordingly  directed  the  sum  to  be 
i,  and  the  receipt  for  the  same  to  be  taken,  in  her 
The  bill  does  not  state  any  ground  of  claim  on  the 
iDanieL 


1845. 


cochranb 
0*Brien. 
Judgment, 


(V  upon  this  bill,  so  framed,    I  think  that  a  demurrer 

have    been    sustained.       In    the  first    place,    the 

transaction    created  a  debt   from  the    Bank  to    Ca* 
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1845.  therine.  It  is  the  object  of  this  mode  of  dealing  by  ^ 
CocHEAN«  Bank,  upon  erery  payment  or  receipt  to  create  a  n^ 
liability,  standing  by  itself,  wholly  unconnected  with  ai 
previous  dealing.  Daniel^  with  the  note  endorsed  by  Jot 
was  allowed  by  the  Bank  to  deal  with  the  original  depoi 
as  representing  the  owner.  U  Daniel  had  required  pa 
ment  of  the  130/.,  it  would  have  been  paid  to  him;  and 
he  had  then  paid  in  the  135/.  to  Catherine's  account,  a 
received  an  accountable  receipt  in  her  name,  it  would  ha 
been  difficult  to  contend  that  the  Bank  could  have  notie 
any  claim  by  John  against  Catherine's  title,  such  as  L 
niel  afterwards  set  up.  The  transaction,  as  it  occurred, 
in  substance  the  same.  As  to  the  5/.,  that  was  a  new  i 
posit  ;  and  I  cannot  separate  the  130/.  from  it.  The  Bai 
desire  me  to  destroy  the  efficacy  of  their  mode  of  dealin 
For  if  the  cancellation  of  the  old  receipt  and  the  issuing 
the  new  receipt  to  Catherine  did  not  create  a  new  liabilit 
their  plan  is  defective.  But  it  appears  to  me  that,  after  ei 
celling  the  old  receipt,  and  accepting  the  5/.,  and  giving 
new  receipt  for  the  135/.  in  Catherine's  name,  the  Bai 
became  her  debtors  in  that  sum,  and  were  not  at  liberty 
resist  her  demand,  or  to  treat  the  case  as  one  of  btc 
pleader,  because  John's  administrator,  the  very  person  wl 
made  the  new  deposit  and  took  the  new  receipt,  choie 
claim  the  fund,  or,  in  other  words,  to  rescind  the  whc 
transaction.  It  would  not  be  inconsistent  with  this  v» 
that  John's  representative  might  still  be  able  to  reooi 
against  the  Bank  ;  but  it  is  their  own  fault,  if  they  creal 
a  new  liability  in  themselves  without  obtaining  a  suffici 
discharge  from  the  original  title.  This  is  not  the  ca» 
a  double  demand  for  one  duty ;  but  it  is  a  case  in  wl 
there  may  be  two  liabilities.  It  does  not  appear  to  me 
this  can  be  considered  as  a  ease  of  an   imperfect  gift ;  : 
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tBerefore,  I  express  no  opinion  upon  the  decision  in  Ga8^ 
kllf.  Gaskell.  The  Bank  appears  to  consider  that  they 
kfe  an  eqaity,  because  Catherine  could  not  deliver  up  the 
ncoft;  but  if  they  are  right  she  could  not  maintain  her 
letbn.  I  should  render  deposit  receipts  of  little  value  if 
1  vere  to  sustain  this  bill ;  and  the  Bank  would  find  it 
leeesaary  to  adopt  some  other  plan. 
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O'BaisN. 
Judgment, 


Independently  of  the  liability  of  the  Bank  to  Catherine 
upon  the  new  receipt,  it  might  be  considered  doubtful 
wliether  the  bill  states  a  good  case  of  interpleader.  For 
Ikmd  appears  to  be  an  agent  duly  authorized  to  do  the 
iet,  and  his  authority  was  recognised  by  the  Bank ;  and 
tbe  mere  circumstance  of  his  improperly  withholding  the 
Rcdpt  from  Catherine  could  hardly  be  considered  as  rais- 
ing a  conflicting  claim :  for  although,  as  it  is  laid  down  in 
The  Ea9t  India  Company  v.  Edwards^  an  act  by  a  party 
nidtled,  giving  a  colour  of  title  to  another  person,  is  suffi- 
Qent  to  support  a  bill  of  interpleader,  yet  the  Court  is 
boand  to  see  that  there  is  a  question  to  be  tried  ;  which  in 
thb  case  there  does  not  appear  to  me  to  be.  There  was  no 
new  Utle  raised  by  John  in  favour  of  another ;  but  his 
^ent  improperly  withheld  a  document,  which,  it  is  repre- 
^nted,  is  necessary  to  enable  Catherine  to  recover.  In 
Soieyer  v.  Pritchard{a)j  the  Court  of  Exchequer, 
0  a  suit  which  they  treated  as  an  interpleader  suit, 
ipcm  the  coming  in  of  the  answers,  dissolved  the  injunction 
gfainst  a  defendant,  whose  title  they  deemed  prior  to  the 
de  of  the  co-defendants.  In  the  present  case,  Daniel  by 
s  answer  set  up  a  title  upon  the  ground  that  he  acted  con* 
ry  to  his  father's  directions ;  and  the  other  defendants 


(«)  11  Price,  103. 
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did  not,  as  they  ought  to  have  done,  demur  to 
The  Master  of  the  Rolls  acted  upon  the  facts  as  t 
appeared  before  him(a)  ;  but  he  expressly  said  thi 
not  called  on  to  decide,  nor  did  he  mean  to  say, 
right  of  the  plaintiff  to  file  the  bill  was  establi 
thought  there  was  a  question  for  the  hearing.  I 
satisfaction,  therefore,  of  knowing  that  I  am  notg< 
trary  to  the  opinion  of  that  learned  Judge. 


The'  case  before  me,  at  the  hearing,  took  an 
dinary  turn,  for  DanieFs  counsel  insisted  that 
had  any  title,  disclaimed  all  right,  and  required  tl 
be  dismissed,  as  not  being  properly  a  bill  of  intei 
Catherine's  right,  as  upon  a  perfect  gift,  was  clearl 
at  the  hearing  ;  but  this  of  course  does  not  affect  \ 
tion,  whether,  as  the  case  originally  stood,  the  bill 
maintained. 

I  have  looked  into  most  of  the  authorities,  s< 
which  are  not  very  satisfactorily  decided ;  but  the  eri 
been,  for  the  most  part,  already  pointed  out :  the  p 
upon  which  this  case  depends  are  well  settled ;  an 
very  attentive  consideration  of  the  case,  lam  ofopi 
this  bill  cannot  be  maintained  as  a  bill  of  interplet 
it  must,  therefore,  be  dismissed,  with  costs,  against  C 
and  her  husband,  and  the  injunction  be  dissol 
must  also  be  dismissed  against  Daniel ;  but  withe 
as  his  conduct  has  occasioned  the  suit. 


(fl)  The  plaintiff  moved  on  the    junction  until  the  heai 
answers,   at  the  Rolls,  for  an  in-     was  granted.     6  Ir.  £< 
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/ii  re  MO LO NY,  Petitioner. 
(1  Will.  4.  c.  60). 

Afay  26. 

The  facts  of  this  case  appear  sufficiently  from  the  judg-  ^(^J^^J*^* 

teeotof  judgment  WM 

Tested  ill  trus- 
tees ;  and  it 

The  Lord  CuaNCBLLOR  : —  was  declared 

that  if  the  wife 

In  this  case  a  petition  was  presented  for  the  appoint-  ^nsentofher 
Bent  of  a  new  trustee  under  the  Ist  Will.  IV.  c.  60,  s.  22.  l;"'^";;!;^^";;; 
By  a  settlement  of  1833,  trusts  were  declared  of  two  judg-  «»"  »"  ^^ 

sum  secured 

B»ent8  which  had  been  assigned  to  two  trustees,  who  both  thereby,  the 

trustees  were 

executed  the  settlement ;  but  one  of  whom  is  dead,  and  the  to  permit  her 
other  is  resident  in  London,  where  both  the  husband  and  cretion  as  to 
wife  resided  at  the  time  of  the  marriage.     The  surviving  menrof*8ame. 
trustee  is  now  desirous  of  beine:  discharged  from  the  trust.  ^"®  *^,v*^®!.. 

°  °  died ;  the  other 

The  settlement  is  a  singular  and  a  defective  one.      It  con-  ^*»  out  of  the 

jurisdiction. 

tains  a  declaration  that  if  the  wife  should,  with  the  consent  The  wife,  with 

the  consent  of 

of  her  husband,  think  it  advisable  to  call  in  the  sums  se-  her  husband, 

,  ,         ,       .     ,  ,  .     ,  called  in  the 

cured  by  the  judgments,  the  trustees  were  to  permit  her  to  money  ;  and 

^  her  discretion  as  to  the  application  of  the  same,  either  in  husband  a^ 

'^vesting  in  the  public  funds,  lending  on  mortgage,   pur-  ^u^g^^nt^to  a 

ehasing  lands,  ground  or  profit  rents,  or  in  any  other  way  ^^y^^  ^a^^^'a 

^ppearini?  to  her  eligible  or  desirable.     But  still   the  new  ^^^  »"<>"«> '" 

'^'^  °  ®  but  the  survi. 

^curities  would  be  subject  to  the  trusts  of  the  settlement,     ^'ng  trustee 

refused  to  ex- 
ecute the  as- 

The  petition  states  that  the  wife,  with  the  consent  of  her  "gnment,  and 

desired  to  be 

basband,  has  called  in  the  money  for  the  purpose  of  re-  discharged 

from  the 
trusts.     The 
'ouri,  thinking  that  the  real  object  of  the  parties  was,  not  to  continue  the  money  in  settle- 
ent,   but,   under  colour  of  the  power,  to  get  it  out  of  settlement,  refused  to   appoint  new 

VOL.   II.  2  D 
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1845.  investing  the  same  in  good  and  profitable  seemti^ 
cording  to  the  trusts  of  the  settlement ;  and  tba  ^ 
MoLONY.  assignment  of  the  judgments  has  been  executed  by 
Judgment,  husband  and  wife  to  a  Mr.  Boyle,  who  has  advanced 
money;  but  that  the  surviving  trustee  declines  to  execute 
assignment.  The  money  has  been  deposited  **  in  Ba 
in  the  joint  names  of  Mr.  Boyle  and  the  husband,  wl 
it  remains  unproductive."  I  do  not  think  that  this  is  a  • 
in  which  I  ought,  in  the  exercise  of  a  sound  discretion 
make  an  order  under  the  twenty-second  section.  It  app 
to  me  that  the  real  object  of  the  parties  is,  not  to  conti 
the  money  in  settlement,  but,  under  colour  of  the  powei 
get  the  money  out  of  settlement.  It  is  stated  that  the 
is  upwards  of  fifty  years  of  age,  and  that  there  is  no  h 
Still  I  must  see  what  the  intention  is.  No  new  tnii 
would  be  advised  to  assign  the  judgments  without  obt 
ing  the  money,  and  seeing  that  it  was  properly  invesl 
although  the  wife  would  have  the  right  to  point  oat 
nature  of  the  investment.  There  are  few  trustees^ 
would  choose  to  involve  themselves  in  such  a  trust; 
this  Court  would  not  place  the  fund  in  the  power  < 
single  trustee.  1  am  asked  to  direct  a  reference  to 
Master  to  inquire  whether  the  surviving  trustee  U  | 
sessed  of  the  money  in  Bank  as  a  trustee.  But  the  par 
should  not  have  executed  the  trust  as  they  have  done  n 
out  the  concurrence  of  the  old  trustee,  or  the  appointn 
of  new  ones.  A  trustee,  before  he  assigned  the  judgi 
and  accepted  the  money,  would  require  to  know  ho? 
wife  desired  the  money  to  be  re-invested.  But,  as  I 
already  said,  the  object  probably  is  to  place  the  m 
wholly  within  the  disposition  of  the  husband  and  wiC 
cannot  make  any  order  on  the  petition 
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sufficient 
id  the 
transaction. 


HAMILTON  V.  KIRWAN, 

May  26. 

IMES  HA  MIL  TON  being  seised  and  possessed  of  se-  ^^J^'*"^^"^ 
il  hoases  and  premises  in  the  city  of  Dublin,  held  under  appointment 

by  a  father  to 

M  for  lives  renewable  for  ever,  and  for  terms  of  years,  Ws  son  was  for 

the  benefit  of 

ect  to  rent,  by  indenture  of  the  21st  of  November,  the  father,  and 
!,  in  consideration  of  love  and  affection,  conveyed  the  the  power  of 
I  to  his  son,  George  Hamilton^  his  heirs,  executors,  f^^l^g^cie 
upon  trust,  in  the  first  place,  out  of  the  rents  and  pro-  ^  ^''''''^  '**' 
to  pay  the  head  rents  and  taxes,  and  other  outgoings 
of;  and  then  to  pay  an  annuity  of  52/.  sterling  to 
»  Hamilton^  the  younger,  the  son  of  the  grantor, 
\g  his  life ;  and  after  his  decease,  in  case  he  should 
!  lawful  issue  him  surviving,  to  pay  said  annuity  to 
issue,  as  therein  directed ;  and  after  payment  of  the 
-rents  and  annuity  and  other  outgoings,  upon  trust  to 
ind  apply  the  surplus  of  the  rents  and  profits  to  the 
ort  and  maintenance  of  James  Hamilton  the  elder,  and 
ad  towards  the  maintenance  and  education  of  his  grand- 
ren,  the  children  of  his  son,  the  said  George  Hamilton^ 
they  should  attain  their  respective  ages  of  twenty-one 
,  or  be  married,  when  the  same  was  to  be  divided  and 
buted  between  and  amongst  such  of  the  said  last- 
ioned  children  as  should  live,  in  the  manner  therein* 
directed.  And  it  was  declared  that  in  case  James 
ilton^  the  younger,  should  die  without  lawful  issue, 
the  annuity  thereby  provided  for  him  should  be  added 
►  fund  provided  for  the  children  of  George  Hamilton^ 
ihould  live  to  attain  the  age  of  twenty-one  years  or  be 
ed  :  the  entire  of  such  fund  as  should  be  so  created,  to 
2  d2 
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1845.  ^^  distributed  and  divided  between  and  amongst  thei 
such  shares  and  proportions  as  George  Hamilton  A. 
by  deed  or  will  appoint ;  and  in  default  of  such  apf 
ment,  then  upon  trust  for  the  issue  of  George  Han 


Hamilton 

KiRWAN. 

Statement,      jjj  gqual  shares  and  proportions 


James  Hamilton^  the  elder,  died  in  1842.  The 
dren  of  George  Hamilton  were  the  Rev.  James  Ham 
George  John  Hamilton^  and  the  plaintiffs,  Charlotte 
derichj  and  Mary  Anne  Hamilton. 

The  plaintiffs  by  their  bill  stated,  that  George  H 
ton^  in  the  year  1836,  became  involved  in  difficulties, 
indebted  to  several  persons,  and,  amongst  others,  toM 
Thomas  and  John  Fottrelly  in  a  sum  of  234/.,  whicb 
secured  by  bills  of  exchange  accepted  by  him ;  and  1 
so  indebted,  he  applied  to  John  Fottrell  to  assist  h 
raising  a  sum  of  money  by  mortgage,  to  meet  the  pre 
demands  against  him.  That  John  Fottrell  introduce< 
to  his  son,  George  Drevar  Fottrelly  a  solicitor,  who 
posed  to  procure  an  advance  of  money  for  George  R 
ton  on  a  mortgage  of  the  said  lands  and  premises. 
George  Hamilton  had  been  theretofore  in  the  hat 
consulting  Jb^epA  Maxwell  sl^  his  solictor,  and  went  t( 
and  told  him  of  such  proposal,  when  Maxwell  info 
him  that  he  had  no  title  to  the  premises,  the  same  I 
vested  in  him  solely  as  trustee ;  whereupon  George 
milton  returned  to  George  D,  Fottrell^  and  having  ; 
him  the  deeds  relating  to  the  premises,  Fottrell  den 
plan  for  depriving  the  plaintiffs,  who  were  then  all 
age,  of  their  rights  and  shares  of  the  said  property,  ai 
enabling  George  Hamilton  to  raise  money  on  it ;  ai 
cordingly  proposed  that  if  George  Hamilton  would  e: 
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^  appointment  under  the  deed  of  1823,  to  one  of  his  sons, 
^d  then  procure  such  son  to  execute  a  mortgage  of  the 
'Operty  so  appointed,  purporting  to  be  a  mortgage  in  con- 
dcntion  of  money  paid  to  such  son,  he  would  procure  Mrs. 
*ridgei  Fry^  a  relative  of  his  own,  to  advance  the  money 
>  George  Hamilton  on  such  security.  That  George  John 
Tcmiltony  a  son  of  George  Hamilton^  was  then  about 
reoty-seven  years  of  age ;  and  that  Fottrell  proposed  that 
le  intended  appointment  should  be  made  to  him,  and  that 
t  should  then  execute  the  intended  mortgage :  and  that 
weorge  John  Hamilton^  who  then  was  a  clerk  in  his  father's 
Qsiness,  was  induced  to  join  in  the  plan  solely  for  the  pur- 
068  of  getting  the  money  for  his  father ;  he  'being  wholly 
Oder  his  influence,  and  being  assured  by  Fottrell  that  the 
itended  plan  for  raising  the  money  was  perfectly  legal. 


1845. 
Hamilton 

V, 
KiRWAN. 

Statement, 


By  indenture  of  the  30th  of  July,  1836,  after  reciting 
be  settlement  of  November,  1823,  but  not  stating  that  the 
thildren  of  George  Hamilton  had  any  present  beneficial  in- 
erest  thereunder  for  their  maintenance  and  education, 
George  Hamilton  appointed  to  his  son,  George  John  Ha- 
rilton,  certain  parts  of  the  settled  property,  which  in  fact 
'Oostituted  almost  the  entire  of  it.  And  by  an  indenture  of 
itortgage  of  the  6th  of  August,  1836,  made  between  George 
Vamiltony  of  the  first  part ;  George  John  Hamilton^  of  the 
iCGond  part ;  James  Hamilton^  the  annuitant,  of  the  third 
W ;  and  Bridget  Fry^  of  the  fourth  part ;  after  reciting 
be  deed  of  appointment  of  the  30th  of  July,  1836;  that 
George  John  Hamilton  had  applied  to  Bridget  Fry  for 
Joan  of  800/.,  to  be  secured  by  mortgage  on  the  pre- 
ises  so  appointed  to  him  ;  that  Bridget  Fry  had  consented 

advance  said  sum  on  the  terms  aforesaid  ;  and  that 
mes  Hamilton  had  agreed  to  become  an  executing  party 
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Statement. 


thereto,  in  order  that  Bridget  Fry  should  hold  the 
discharged  from  the  payment  of  his  annuity ;  it 
nessed  that,  in  consideration  of  the  sum  of  five  sbill 
to  George  Hamilton^  and  of  800/.  paid  to  George  < 
miltony  and  of  five  shillings  paid  to  James  Hamili 
the  said  George  Hamilton^  George  John  Hami 
James  Hamilton^  according  to  their  several  estate 
terests  therein,  conveyed  the  said  lands  to  Bridge^ 
heirs,  executors,  &c.,  subject  to  redemption  upon 
of  the  sum  of  800/.  as  therein  mentioned. 


It  appeared  that  both  these  deeds  were  pre 
George  Z).  Fottrell^  and  that  they  were  peruse 
Maxwell.  The  execution  of  the  deed  of  appoint 
attested  by  Mr.  Fottrell  and  Mr.  Maxwell;  tba 
mortgage  was  attested  by  Mr.  Maxwell,  It  also 
that  the  draft  deed  of  mortgage,  which  had  been  p 
Mr.  Maxwell^  was  dated  in  July,  1 836.  Con  tempo 
with  the  mortgage,  George  Hamilton  and  Geo 
Hamilton  executed  their  joint  and  several  bone 
Fry^  conditioned  for  the  payment  of  the  sum  of  8 
interest ;  and  Mrs.  Fry  wrote  a  letter  to  George  i 
dated  the  6th  of  August,  1836,  in  these  terms:  ^* 
knowledge  that  it  was  agreed  between  us,  previc 
and  your  son,  George  John  Hamilton^  executing 
of  mortgage  to  me  for  800/.,  and  which  is  count 
by  you  and  your  son's  bond  to  me  for  that  amou 
would  not  call  in  the  principal  money  for  three  y 
vided  the  interest  shall  be  regularly  paid  every 
or  within  ten  days  after  each  gale  shall  become  ( 
judgment  was  entered  on  the  bond.  The  mort§ 
receipt  for  the  800/.  endorsed  on  it,  signed  I 
John  Hamilton ,  and  witnessed  by  Mr.  Maxwci 
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wai  BO  direct  evidence  to  whom  the  money  was  paid.  The 
Inll  charged  that  it  was  paid  to  George  Hamilton^  and  that 
lie  deposited  739/.,  part  of  it,  in  the  Hibernian  Bank, 
in  Iiis  own  name ;  and  evidence  was  given  that  on  the 
12di  of  AagruBt,  1836,  a  sum  of  739/.  was  paid  (but  by 
wbom,  it  did  not  appear)  into  the  Hibernian  Bank  to  the 
eredit  of  George  Hamilton, 

lo  September,  1838,  George  Hamilton  became  a  bank- 
rapt;  and  upon  an  application  by  George  John  Hamilton 
to  prove  for  the  sum  of  800/.  under  the  commission,  his 
Honor,  the  Bankrupt  Commissioner,  expressed  an  opinion 
diat  the  transaction  of  1836  was  a  fraud  upon  the  power ; 
tnd  he  refused  to  allow  the  proof,  but  directed  the  assignee 
to  retain  the  amount  of  the  dividend  on  the  800/.  until  fur- 
ther order. 
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Hamilton 

V, 
KiBWAN. 

Statement. 


James  Hamilton  died  in  1842,  without  issue  ;  and 
Bridget  Fry  died  in  June,  1840,  and  appointed  James  Kir- 
>«m  and  Edmond  Mooney  her  executors,  who  proved  her 
will,  and  in  November,  1842,  filed  their  bill  to  foreclose  the 
mortgage;  upon  which  they,  in  December,  1843,  obtained 
*  decree  pro  confesso. 

George  Hamilton  had  not  executed  any  other  appoint- 
o»ent  of  the  trust  property. 


The  bill,  which  was  filed  against  James  Kirwan  and  Ed- 

mond  Mooney^  George  Drevar  Fottrelly  George  Hamilton^ 

George  John  Hamilton^  and  others,  prayed  that  the  deed 

of  appointment  of  the  30th  of  July,  1836,  might  be  declared 

null  and  void  as  to  the  plaintiffs;  and  that  George  llaviH- 

ton  might  be  decreed  to  make  an  appointment  to  the  plain- 
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tiffs  of  three-fifth  parts  or  shares  of  the  premises  com] 
in  the  settlement  of  November,  1823,  or  that  the  < 
might  make  distribution  thereof,  according  to  the  rv 
law  and  equity,  and  the  rights  of  the  parties ;  anc 
the  mortgage  of  the  6th  of  August,  1836,  might  be  de 
null  and  void,  so  far  as  it  purported  to  affect  the  sba 
the  plaintiffs;  and  that  the  executors  of  Bridget  Fry 
be  restrained  from  proceeding  to  sell  so  much  of  th 
mises  as  the  plaintiffs  were  entitled  to;  and  thatGeoi 
FottreUy  and  such  other  of  the  defendants  as  were 
thereto,  might  be  decreed  to  pay  all  the  costs  of  the  t 


The  plaintiffs  did  not  give  any  evidence  in  support 
statements  in  the  bill,  that  the  transaction  was,  in  its 
tion,  a  loan  to  George  Hamilion,  or  as  to  the  plan  tl 
charged  to  have  been  devised  by  George  D,  Fotireli 
at  the  hearing  they  consented  that  the  bill  should  I 
missed  as  against  him.  The  defendants  did  not  es 
any  witnesses. 

Argument.  Mr.  Moore^  Mr.  Martley^  and  Mr.  Haig^  for  the  pla 

Mr.  J,  J.  Murphy  and  Mr.  Wall  for  the  defer 
Kirwan  and  Mooney, 

Mr.  J.  Plunkett  for  the  Rev.  J.  Hamilton. 

Mr.  /.  O'Callaghan  for  George  D.  FoUrell. 

M'  Queen  v.  Farquhar{a),  Palmer  v.  Wheeler{l 
2  Sugd.  on  Powers,  192,  were  referred  to. 


(a)  1 1  Ves.  467. 


(6)  2.  B.  &  Beat.  18. 
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Thi  Lord  Chancellor  : — 

This  bill  is  filed  to  impeach  a  mortgage  granted  to  Mrs. 
^7»  on  the  ground  that  it  arose  out  of  an  improper  agree- 
eot  between  a  father  and  his  son.  Upon  the  face  of  tlie 
itmments, — the  deed  of  appoinment  and  the  mortgage,— 
sreis  nothing  to  convey  to  the  mind  that  there  was  any 
proper  dealing  between  the  parties.  It  is  a  regular  ap- 
intment  by  the  father  to  his  son,  no  doubt,  of  a  consider- 
e  portion  of  the  estate;  but  no  question  has  been  raised 
DD  the  doctrine  of  illusory  appointments,  nor  could  it  be 
iiout  reference  to  the  provisions  made  for  the  other 
tUreo.  The  execution  of  that  appointment  was  witnessed 
Mr.  Maxwelli  who,  I  must  consider,  was  the  solicitor  of 
s  bmily.  So  far  the  transaction  appears  to  have  been  re- 
lar,  and  to  have  been  entered  into  with  the  approbation 
the  family  solicitor.  The  execution  is  also  attested  by 
ttrellj  the  solicitor  for  Mrs.  Fry.  The  mortgage  also  is 
ifectly  regular  in  its  form  and  execution. 


Hamilton 

V. 
KlEWAN. 

JuifymtHt, 


It  is  clear  that  the  son  might  have  effectually  mortgaged 
estate  the  day  after  the  appointment,  provided  he  raised 
•  money  bondjide  for  himself.  Then  as  to  the  knowledge 
the  mortgagee  in  this  respect : — the  mortgage  recites  an 
plication  by  the  son  himself,  for  the  money ;  and  the 
lole  of  the  money  is  stated  to  have  been  paid  to  him  ;  and 
roughout  the  transaction  it  appears  to  be  that  of  a  mort- 
;ee  dealing  with  the  son  ;  and  there  is  endorsed  on  the 
id  a  receipt  for  800/.,  signed  by  the  son,  and  witnessed  by 
uwelL  Therefore,  Maxwell  could  not  now  be  heard  to 
that  this  was  an  improper  transaction.  It  is  not  asserted 
t  Mrs.  Fry  herself  knew  of  any  underhand  agreement 
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between  the  father  and  son ;  if  she  is  to  be  visited 
it  must  be  by  the  doctrine  of  constructive  notice 
ground  that  Fottrell  had  notice  of  such  an  8 
Before  I  examine  it  on  that  groundy  1  would  ob 
Fottrell  being  charged  with  the  fraud  and  mad 
dant  in  the  cause^  and  Mrs.  Fry  being  chargei 
consequences  of  that  fraud,  but  no  attempt  beir 
bring  the  fraud  home  to  her  except  by  the  doctri 
structive  notice,  the  bill  is,  by  consent  of  the  pla 
missed  against  Fottrell  without  costs.  So  that 
against  whom  the  fraud  is  charged,  is  dismissed 
other  person,  against  whom  it  is  not  charged,  is 
still  liable.  If  fraud  had  been  proved  against  Fot 
might  have  been  had  agdnst  him ;  and  that  r< 
have  afforded  the  strongest  ground  to  visit  Mrs 
the  consequence  of  notice  of  the  fraud. 


That  there  is  a  suspicion  of  fraud  in  this  case, 
can  deny  who  understands  the  nature  of  the  ti 
The  drafts  of  the  appointment  and  mortgage  are 
both  prepared  by  the  mortgagee's  solicitor.  Unl 
pointment  was  made  for  the  purpose  of  the  mort 
is  not  a  probable  transaction.  But  it  cannot  be  ai 
because  the  appointment  was  made  with  the  v 
son  raising  money  by  mortgage,  therefore  the  n 
invalid.  The  circumstance,  in  itself,  amounts  tc 
it  would  have  been  important,  if  the  parties  had  g( 
and  connected  it  with  other  matters  :  but  when  1 
well  attesting  the  execution  of  the  mortgage, 
little  weight  might  be  due  to  that  circumstance 
done  away  with.  In  the  draft  of  the  mortgage 
altered.  That  is  not  entitled  to  any  weight,  for  I 
any  alteration  in  the  date  of  the  deed  of  appointm 
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fox&i  have  been  intended  to  be  executed  at  an  earlier  date 
don  tbe  mortgage.  Then  it  is  objected  that  the  father  joined 
in  the  deed  of  mortgage.  I  think  that  was  regular.  The 
eUer  brother  of  the  father,  who  had  an  annuity  under  the 
lettlement  charged  on  these  lands,  joined  in  the  mortgage, 
md  g8?e  priority  to  it :  the  father  had  obtained  a  renewal 
of  the  lease  under  which  the  lands  were  held,  and  thereby 
became  a  trustee  of  the  legal  estate  for  the  persons  entitled : 
be  was  the  proper  person  to  take  the  renewal ;  it  was,  con- 
sequently, necessary  that  he  should  join  in  transferring  the 
I  legal  estate  to  the  mortgagee.  The  way  to  try  the  matter 
is  this:  supposing  this  were  a  bond  fide  transaction,  would 
the  deed  have  been  otherwise  prepared  ?  Clearly  not.  It 
vould  have  been  prepared  just  as  it  now  stands.  I  cannot, 
therefore,  attach  any  weight  to  these  circumstances.  It  is 
then  arged,  that  the  father  joined  in  the  bond  and  warrant 
of  attorney  with  the  son,  and  that  that  circumstance  casts 
great  suspicion  on  the  whole  transaction.  It  certainly  ha^ 
more  weight  with  me  than  any  other  circumstance  in  the 
«8e;  for  it  is  not  noticed  in  the  mortgage,  which  takes 
notice  of  the  bond  of  the  son,  but  not  of  that  of  the  father, 
or  that  he  was  a  co-obligor  with  his  son.  It  looks  as  if  the 
parties  desired  to  keep  out  of  view  the  fact  of  the  father 
kaviog  joined  in  the  bond.  But  it  amounts  to  nothing  more 
than  a  suspicion,  although  I  think  it  is  suspicious.  So  the 
letter  addressed  by  the  mortgagee  to  the  father  shows  that 
the  &ther  was  considered  as  more  than  a  surety ;  but  still 
that  is  consistent  with  this  being  a  bond  Jide  transaction  ; 
for,  the  son  being  a  young  man,  nothing  is  more  natural 
tiian  that  his  father  should  take  part  in  the  transaction. 
Nevertheless,  both  those  circumstances  do  constitute  a  shade 
of  suspicion. 


1845. 

' — —-t — - 
Hamilton 

V. 
KiRWAN. 

Judgment, 
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Hamilton 

V, 
KiRWAN. 

Judgment. 


Then  the  case  stands  thus  :  the  plaintiffs  having  ui 
taken  to  prove  that  there  was  a  corrupt  agreement  bet^ 
the  father  and  son,  have  failed  in  doing  so.  They  tho 
they  should  make  their  case  stronger  by  showing  thai 
father  was  in  embarrassed  circumstances  ;  they  have  all 
it,  but  have  failed  to  prove  it.  They  have  not,  therefore, 
a  ground  for  imputing  fraud;  and  they  have  wholly  faile 
proving  payment  of  the  money  to  the  father.  I  must  cons 
that  the  money  reached  the  hands  of  the  son  alone ;  what 
done  afterwards  with  it  I  know  not ;  and  I  am  not  at  libe 
upon  mere  suspicion,  to  do  so  dangerous  a  thing  as  to 
peach  the  title  of  a  6oitdy!cfe  mortgagee  without  notice. 
M*  Queen  v.  Farquhar(a)  the  question  did  not  arise  betiR 
the  immediate  parties.  Lord  Eldon  there  observes : 
should  very  reluctantly  lay  down,  that  notice  from  opio 
in  an  abstract,  or  anything  that  appears  upon  a  deed, 
there  may  by  possibility  be  reason  to  suspect  what  I  cai 
know,  and  may  not  be  true,  that  the  title  is  bad,  is  su 
notice  as  would  affect  a  purchaser."  He  was  there  speal 
of  a  transaction  of  a  different  nature  ;  here  the  mortgt 
was  an  actor ;  but  the  same  doctrine,  to  a  certain  ext 
must  apply  to  this  case.  I  may  hold  an  actor  more  stroc 
to  proof  of  the  bond  fides  ;  but  there  is  no  ground  sh( 
why  Mrs.  Fry^  with  her  money  in  her  hand,  should  adva 
it  except  upon  a  good  title.  She  was  not  a  connexioi 
the  family,  and  had  no  advantage  beyond  that  of  a  comi 
mortgagee.  I  must,  therefore,  dismiss  the  bill  as  aga 
her  ;  and  the  only  question  is,  as  to  the  costs. 


If  I  were  quite  satisfied  that  there  was  no  foundatioi 
the  bill,  I  should  dismiss  it  with  costs  :  but  I  am  boui 


(a)  11  Vcs.  467,  48-2. 
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say,  that  there  is  so  much  of  suspicion  in  the  case  as  fairly        1845. 

jiudfied  the  &inily  in  investigating  the  matter.    It  is  better 

for  persons  with  money  not  to  mix  themselves  up  with  fa-  ^' 

.  .  .  .  KlRWAN. 

mily  transactions  of  this  nature.    I  dismiss  the  bill  without         

Judgment. 

eosts. 


WISE  V.  WISE. 


Afay  26. 

James  wise  being,  in  the  year  1807,  entitled  to  the  ^^^^^^l^' 
lands  of  Bohemagore  and  Curragoosa,  held  under  a  lease  ^^^J  the*wm  of 
for  lives  renewable  for  ever,  made  his  will,  whereby,  as  was  t*»e  t««t»tor. 

'  ^  J^  which  was  lost, 

•lleged  by  the  bill,  he  devised  all  his  estate  and  interest  was  duly  execu- 
ted and  attested, 
therein  to  his  eldest  son,  Thomas  James  Wise^  subject  to  and  that  there. 

by  certain  lands 

i  perpetual  annuity  or  yearly  rent^charge  of  600/.  of  the  were  devised  to 
lite  currency,  to  the  testator's  second  son,  John  Wise  ;  pro-  a^perpetiuS 
rided,  that  in  case  Samuel  Godsell  and   James  Godsell  ^^d^„^*nl*vi. 
Aould  establish  a  claim  or  demand  which  they  had  upon  <^«n<^«o^the 

'  *  contents  of  the 

tke  lands,  then  John  Wise  should  have  a  rent-charge  of  400/.  ^iii,  by  two 

witnesses,  who 
heard  it  read, 
but  could  not 
1^  that  it  was  executed  and  attested  as  by  law  required,  further  than  that  the  person  read- 
^  it  read  out  the  names  of  the  testator  and  of  certain  persons  as  if  they  had  executed  and 
"^tested  it ;  and  upon  proof  of  the  payment  of  the  rent-charge  for  thirty-five  years  up  to  the  year 
^ore  the  filing  of  the  bill,  the  Court  declared  ^hat  the  lands  were  well  charged  with  the  an- 
"^ty;  and  that  the  heir  at  law,  and  the  persons  deriving  with  notice  under  a  settlement  of  the 
^^  executed  by  him,  on  the  marriage  of  his  son,  and  duly  registered,  and  also  the  judgment 
•f^iitors  of  the  heir  at. law,  were  bound  to  give  eflfect  to  the  devise  of  the  rent-charge. 

Bj  marriage  settlement,  a  rent-charge  was  granted  to  trustees  and  their  heirs,  upon  trusts 
^  the  husband  and  the  issue  of  the  marriage  ;  and  the  lands  were  granted  to  other  trustees 
^  » term  of  years,  upon  trust  to  secure  the  rent-charge.  One  of  the  trustees  of  the  rent- 
age admitted  that,  before  the  execution  of  the  settlement,  he  had  notice  of  a  prior  incum- 
("^Mice  on  the  lands  ;  and  one  of  the  trustees  of  the  term,  denied  that  he  had  such  notice.  No 
widence  of  notice  was  given : — Held^  that  notice  to  the  trustee  of  the  rent-charge  was  suffi- 
ont:  but,  there  being  no  issue  of  the  marriage  in  ette,  the  Court  would  not  declare  that 
fbeir  interests  were  bound  by  the  prior  incumbrance,  but  declared  that  the  trustee  had  ro- 
tice  of  it. 

Costs  given  against  a  party,  who  by  his  want  of  caution  in  settling  an  estate  without  giv- 
og  notice  that  it  was  subject  to  a  prior  demand,  rendered  a  suit  by  the  prior  incumbrancer 
ttessary  to  establish  his  rights. 
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a  year,  for  ever,  chargeable  upon  all  the  property  ol 
^^  testator,  in  lieu  of  the  rent-charge  of  600/. 


W18B. 

Siatement, 


James  Wise  died  in  March,  1807,  lea,ving  Thomas  Ja 
Wise  and  John  Wise^  his  only  sons,  him  surviving. 

Upon  the  death  of  his  father,  Thomas  James  Wise 
tered  into  possession  of  the  lands.  The  will  was  not  prov« 
the  bill  suggested  that  it  was  not  proved,  because  the  d( 
sees  feared  lest  the  knowledge  of  its  contents  might  [ 
voke  the  Godsells  to  assert  any  latent  claim  they  mi 
have  to  the  lands;  but  Thomas  James  Wise  regul 
paid  the  rent-charge  of  600/.,  from  the  death  of  the  test 
to  the  death  oiJohn  Wise^  which  occurred  in  1819,  and  f 
thence  until  the  year  1842,  as  hereafter  mentioned. 

In  1812  the  Godsells  filed  their  bill  in  the  Court  of 
chequer,  against  Thomas  James  Wise^  for  the  purpos< 
establishing  their  claim  against  the  lands;  and  Thou 
James  Wise^  in  his  answer  to  that  bill,  admitted  that 
claimed  to  be  entitled  to  the  lands  under  and  by  virtue 
the  will  of  James  Wise:  but  before  any  further  proceed! 
were  had  in  that  cause,  the  claim  of  the  Godsells  was  a 
promised  by  the  payment  to  them  of  the  sum  of  1250/., 
Thomas  James  Wise  and  John  Wise^  in  equal  shares. 

John  WisCy  by  his  will  dated  the  22ud  of  Octob 
1819,  after  reciting  that,  by  the  will  of  his  &ther, 
was  entitled  to  a  rent-charge  of  600/.  per  annum,  char; 
upon  the  lands  of  Bohernagore  and  Curragoosa,  devised 
same  to  his  son,  James  Laurence  Wise,  his  heirs,  execut 
&c.,  and  directed  his  executors  thereout  to  appropriate  1 
tain  annual  sums  therein  mentioned,  to  the  miuntem 
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tnd  education  of  his  said  son,  then  a  minor;  and  appointed 
Tkmas  James  Wise  and  G.  Brereton  his  executors. 

Jokn  Wise  died,  and  his  will  was  proved  by  his  execu- 
tes. G.  Brereton  died  shortly  afterwards,  and  Thomas 
James  Wise  applied  the  annual  proceeds  of  the  rent-charge 
according  to  the  trusts  of  the  will  of  John  Wise. 

James  Laurence  Wise  attained  his  age  of  twenty-one 
yean  in  September,  1837  ;  and  from  thence  up  to  the  1st 
of  November,  1842,  Thomas  James  fFt>6  paid  him  the  rent- 
charge  of  600/.  per  annum. 


By  indenture  of  the  2lst  of  June,  1841,  being  the  settle- 
iBcnt  executed  in  contemplation  of  the  marriage  of  the  Rev. 
Btwry  Wisey  second  son  of  Thomas  James  WisCy  with  Miss 
Anne  Gillman  ;  after  reciting  that  Thomas  James  Wise  was 
tlien  seised  of  the  lands  of  Bohernagore  and  Curragoosa, 
by  virtue  of  a  renewed  indenture  of  lease,  dated  the  1 1th  of 
Augast,  1828,  for  the  term  of  three  lives  therein  named; 
^^Thomas  James  Wise^  granted  an  annuity  or  rent-charge 
of  250/.  per  annum,  charged  upon  and  payable  out  of  said 
lands,  to  James  Wise  and  Thomas  Gillman  and  their  heirs, 
for  the  lives  named  in  the  then  existing  lease  of  the  lands 
and  to  be  named  in  every  future  renewal  thereof,  upon  trust 
for  the  Rev.  Henry  Wise^  for  his  life  ;  and  after  his  decease, 
for  the  benefit  of  the  issue,  if  any,  of  the  then  intended 
damage ;  and  in  default  of  such  issue,  upon  trust  for  Tho^ 
nnu  James  Wisey  his  heirs  and  assigns  ;  subject  to  a  proviso 
therein  contained  for  enabling  Henry  Wise  to  jointure  any 
after-taken  wife.  And  Thomas  James  Wise  granted  and  de- 
mised the  said  lands  unto  Edward  Wise  and  William  Crooke^ 
for  the  term  of  500  years,  upon  trusts  therein  declared  for 
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Wise 

V, 

Wise. 
Statement. 


Statement. 
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the  purpose  of  further  and  better  securing  the  payment 
Wise  ^^^  annuity  of  250/.  And  Thomas  James  Wise  eovenani 
WisB  ^^^^  Thomas  Wise  and  Thomas  GiUman^  that  he  would, 
all  times,  save  harmless  and  keep  indemnified  the  annuity 
250/.,  and  the  lands  charged  therewith,  from  every  chai^a 
incumbrance  whatever.  There  was  no  issue  of  this  marriaj 

The  bill  was  filed  by  James  Laurence  Wise  agaii 
Thomas  James  Wise^  the  Rev.  Henry  Wise^  James  Wi 
Thomas  Gillman^  Edward  Wise^  William  Crooke^  andi 
judgment  creditors  of  Thomas  James  Wise,  It  charj 
that,  immediately  after  the  interment  of  James  Wise^ 
will  was  opened  and  read  in  the  presence  of  the  t 
sons  of  the  testator,  and  of  several  other  persons;  i 
that  it  was  then  taken  and  accepted  by  all  the  persons  f 
sent,  as  and  for  the  last  will  and  testament  of  James  W\ 
and  as  being  duly  executed  and  attested.  It  further  charf 
that  the  will  had  been  lost,  and  that  no  copy  of  it  was 
be  found  ;  that  the  several  parties  to  the  settlement  of  i 
21st  of  June,  1841,  or  having  charges  or  incumbrances 
fee  ting  the  lands,  created  by  Thomas  James  Wise,  had  not! 
of  the  will  and  of  the  devise  of  the  rent-charge  of  600/.  p 
annum  thereby  made,  at  the  respective  times  of  the  eiec 
tion  of  the  settlement,  and  of  advancing  the  money  secun 
t9  them  by  the  judgments  :  and  prayed  that  the  said  will 
James  Wise^  as  far  as  same  regarded  the  devise  of  the  perp 
tual  rent-charge  of  600/.  per  annum,  late  currency,  toJoi 
WisCf  might  be  established  as  against  Thomas  James  0'u 
the  heir  at  law  of  James  Wise  ;  and  that  said  rent-cbar 
might  be  declared  to  be  well  charged  upon  the  lands  of  I 
hernagore  and  Curragoosa,  in  perpetuity,  in  priority  to 
several  charges  and  incumbrances  created  by  Thomas  Ja 
Jn.se,  affecting  same  lands  ;  and  for  an   account  of  i» 
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was  due  to  the  plaintiiF  on  foot  of  same  ;  and  for  payment 
tkereof. 

Thmas  James  fVise^  by  his  answer,  admitted  the  will 
<itJawies  Wise  as  stated  in  the  bill ;  and  that,  immediately 
tfter  the  interment  of  James  Wiscy  it  was  read  in  the  pre- 
tence of  several  persons,  and  was  then  taken  and  accepted 
by  the  persons  present,  as  the  last  will  of  James  Wise  ;  and 
that  it  was  duly  executed  and  attested. 

William  Crooke  said  he  never  executed  the  settlement  of 
1841,  or  heard  that  he  had  been  made  a  party  to  it,  until 
be  heard  that  he  had  been  made  a  defendant  in  the  suit; 
iodhe  disclaimed  all  interest  in  the  lands. 

James  Wise  and  Edward  Wise  said,  that  they  heard  and 
beEeved  that  James  Wise  duly  made  his  will,  of  the  import 
tod  effect  in  bill  stated  :  but  Edward  Wise  said  that  it  was 
only  since  the  execution  of  the  settlement  of  1841  he  so 
Wd,  for  that  he  was  previously  under  the  impression  that 
Jamet  Wise  had  died  intestate.  They  admitted  that  the  will 
^s  duly  attested ;  and  submitted  that,  as  the  settlement  of 
1841  had  been  duly  registered,  the  issue  of  the  marriage 
vere  entitled,  in  respect  of  the  estates  and  interests  limited 
to  them,  to  priority  over  the  rent-charge  of  600/.  per  annum. 
And  James  Wise  said,  that  before  the  execution  of  the  set- 
tlement of  1841  he  had  heard  and  believed,  and  Edward 
Wise  said,  that  since  the  execution  thereof,  he  had  heard 
tod  believed  that  the  said  lands  were  charged  with  the  rent- 
charge  of  600/.  per  annum  by  the  will  of  James  Wise. 
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Belinda  Homibrooke,  a  judgment  creditor  of  Thomas 
James  Wise,  said  that  she  knew  nothing  of  the  will  of 

VOL.  II.  2  E 
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1845. 


Wise 

WiSB. 


Statement, 


James^fVMf  or  of  the  devise  of  the  rent-charge  to  J^ 
Wise  ;  and  that  she  neither  admitted  nor  disputed,  norkB^ 
anything  whatever  about  the  validity  or  priority  of  tk* 
rent-charge  of  600/.,  or  of  the  plaintiff's  title  thereto;  tfli 
referred  to  such  proof  as  he  should  make  in  respect  thereof: 
and  denied  notice. 


The  cause  was  heard  upon  pleadings  and  proo6  as  against 
the  defendants,  Thomas  James  Wise^  James  Wisej  Edward 
fVise,  fVilUam  Crooke,  and  Belinda  Homibrooke;  and  upoa 
an  order  to  take  the  bill  as  confessed  against  the  other  de- 
fendants. 

Henry  Blakeney  Wise  and  Thomas  Wise,  who  alone,  Mji 
the  persons  present  at  the  reading  of  the  will  of  Jaamti 
Wise  (except  the  defendant,  Thomas  James  Wise)^  were 
still  living,  were  examined. 


Henry  B.  Wise  deposed  that,  after  the  funeral,  he  went 
to  the  house  oi  James  Wise,  to  hear  his  will  read ;  that  upon 
that  occasion  a  will  of  James  Wise  was  produced  by  one  of 
his  sons,  and  was  opened  and  read,  but  he  could  not  say  by 
whom,  in  the  presence  of  the  sons  of  the  testator  and  tbe 
other  persons  assembled  ;  that  it  was  the  last  will  otJoMt 
Wise  which  was  opened  and  read ;  that  he  saw  the  will,  but 
could  not  say  that  he  took  notice  of  its  being  signed  asi 
executed  ;  that  the  person  who  read  out  the  will  read  it  H 
if  it  was  duly  signed,  executed,  and  attested ;  that  he  eooU 
not  say  by  whom  it  was  attested,  but  he  took  it  for  gnsted 
and  verily  believed  it  was  duly  signed  by  the  deceased,  aai 
attested  in  due  form  ;  that  he  could  not  give  any  description 
of  the  will,  that  is,  he  could  not  take  it  upon  himself  to  say 
whether  it  was  written  on  paper  or  parchment,  nor  the  names 
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tfdiewitiienes  thereto,  nor  in  whose  handwriting  it  was, 
>0rifit  was  signed  by  James  Wise,  further  than  that  the 
f  JMIM  who  lead  the  will  read  out  the  name  of  James  Wise, 
>  tiifngned  thereto,  as  well  as  certain  names  purporting  to 
k  witnesses  thereto :  that  the  will  was  received  by  all  per- 
NDS  present  as  the  last  will  and  testament  of  James  Wise. 
He  then  stated  the  purport  of  the  will,  which  was  as  in  the 
Ul  mentioned :  and  in  answer  to  another  interrogatory 
Mid,  that  the  person  who  read  out  the  will  read  it  as  if  it 
m  duly  signed  by  the  testator,  and  duly  witnessed  by  three 
or  more  persons. 
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The  deposition  of  Thomas  Wise  was  to  the  same  effect. 

A  search  for  the  will  was  proved. 

Mr.  Serjeant  Warren  and  Mr.  Jenkins,  for  the  plaintiff,      Argument. 
riled  Ellis  y.  Medlicott{a) ;  Doe  d.  Ashe  v.  Calvert(b) ; 
yiOiers  v.  Filliers(c)  ;   Whitfield  v.  Faussett(d). 


Mr,  Moore  and  Mr.  Herrick  for  Thomas  James  Wise. 

Mr.  J.  S.  Townsend  for  Belinda  Hornibrooke. 

Mr.  Leslie,  for  James  Wise^  one  of  the  grantees  of  the 
rent-charge  of  250/.  per  annum,  and  for  Edward  Wise  and 
William  Crooke,  the  trustees  of  the  term  of  500  years,  to 
lepire  that  rent-charge. 

No  evidence  of  notice  to  the  trustees  before  the  execution 
f  the  settlement  of  1841  has  been  given.   James  Wise,  by 


(d)  4  Beav.  144. 
(b)  2  Camp.  387. 


(c)2  Atk.  71. 
(d)  1  Ves.  387. 
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his  answer,  admits  that  he  knew  of  the  will  before  th< 
cution  of  the  settlement;  but  that  admission  cannot  b< 
against  the  issue  of  the  marriage,  if  such  should  cc 
esse.  Edward  Wise  denies  that  he  had  any  notice 
will  before  the  execution  of  the  settlement.  The 
claiming  under  the  settlement  of  1841  are,  therefore,  ei 
to  the  annuity  of  250/.  in  priority  to  the  plaintiff's  den 
Eyre  v.  Dolphin{a). 


Mr.  Serjeant  Warren  in  reply. 

There  was  sufficient  notice  to  the  trustees.  The  ! 
ment  of  1841  recites  that  Thomas  James  Wise  was  er 
to  the  lands  under  a  renewal  of  the  original  lease  ;  if, 
fore,  the  trustees  had  traced  back  the  title,  they  wouk 
found  that  Thomas  James  Wise  derived  his  title  und 
will  of  James  Wise.  One  of  the  trustees  admits  h 
notice ;  which  is  sufficient. 


Judgment         XhB    LoRD    CHANCELLOR: 

I  think  there  is  secondary  evidence  of  the  ezistei 
the  will  of  James  Wise.  It  is  true  that  it  has  not 
proved  that  it  was  executed  by  the  testator,  or  att 
If  the  will  had  been  produced  we  should  have  seen  wl 
on  the  face  of  it,  it  purported  to  be  executed  and  ati 
and  there  would  have  been  no  further  evidence  requ 
those  facts.  There  is  clear  proof  that  the  will  e 
that  it  has  been  lost,  and  of  its  contents.  Th( 
question  is,  whether  I  am  to  consider  it  as  not  suffi 

(a)  2  B.  &  Beat.  290. 


CASES  IN  CHANCERY. 


411 


pTOTed,  because  the  witnesses  do  not  say  that  they  observed 
dtttU  was  attested  by  three  witnesses.  The  heir  at  law 
mpnsent,  and  heard  the  will  read;  and  it  was  read  as 
ImdiDg  the  real  estate  with  the  payment  of  this  perpetual 
icat-cfaarge.  He  is  still  alive ;  and  he  has  for  thirty-iive 
yean  performed  the  obligation  imposed  on  him  by  the  will, 
piyiog  the  rent-charge  of  600/.  per  annum,  which  he  was 
sot  bound  to  do  except  by  the  will.  If  there  were  parties 
before  me  who  were  really  disputing  the  existence  of  the 
will,  I  might  give  them  an  issue :  but  none  of  the  parties 
before  me  can  dispute  it.  Thomas  James  Wise^  the 
beirathiw,  is  not  at  liberty  to  do  so.  Henry  fVise^  his 
100,  cannot  dispute  it ;  neither  can  the  judgment  cre- 
<litors  or  the  trustees.  I  am  of  opinion  that,  for  the  pur- 
pwes  of  this  suit,  there  is  secondary  evidence  of  the 
eustencct  lo^  <^nd  contents  of  the  will;  and  that  1  am 
Inmod  to  establish  it. 

Then  the  question  arises,  how  am  I  to  bind  the  parties  ? 

All  the  judgment  creditors,  save  one,  have  allowed  the  bill 

^0  be  taken  pro  confesso  against  them.     On  behalf  of  the 

creditor  who  appears,   the  objections  made  are  principally 

^bose  arising  from  defect  of  proof  of  original  title,  which  I 

W  already  dealt  with.    Can,  then,  the  judgment  creditor 

<)bject  to  the  annuity  being  a  charge  on  the  lands  in  pri- 

^ty  to  her  demand  ?  I  think  not ;  for  if  the  will  were  now 

produced  I  should  hold  that  the  party  against  whom  the 

judgment  has  been  recovered,  taking  the  estate  subject  to 

the  legal  rent-charge,  had  no  interest  in  the  lands  which 

could  be  bound  by  the  judgment,  except  the  inheritance 

subject  to  the  rent-charge;  and  his  judgment  creditor  can 

have  no  greater  interest.     I  therefore  must  declare  that  the 
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plaintiff  is  entitled  to  the  relief  prayed  as  against  alZ 
judgment  creditors*  The  same  declaration  will  be  id 
against  Thomas  James  Wise,  and  Henry  Wise^  the  ten 
for  life  of  the  annuity  of  250/.  The  only  question  is,  tt 
the  unborn  children  of  Henry  WisSi  who  are  here  rep 
sented  by  some  of  the  trustees.  There  were  two  trustee! 
the  annuity  of  250/.  One  of  them,  James  Wise^  ado 
that  he  had  notice  of  the  plaintiff's  title  before  the  execQt 
oi  Henry  Wise's  settlement.  I  apprehend  that  that 
mission  of  notice  will  bind  not  only  the  persons  qiaim 
under  him,  but  also  his  cestuis  que  trust.  This  is  a  cm 
which  the  grantor  of  that  annuity  had  notice  ;  and  He 
Wise,  I  must  assume,  had  notice,  though  not  so  as  to  l 
other  parties ;  and  if  in  addition,  one  of  the  trustees  1 
notice,  it  would  be  very  difficult  for  the  children  of  He 
Wise  to  get  rid  of  it.  There  were  also  two  trustees  < 
term  for  years  to  secure  the  annuity  of  250/.,  oneof  wli 
did  not  execute  the  settlement.  That,  however,  is  not  i 
portant ;  for  where  an  estate  is  vested  in  trustees  who 
not  object  at  the  time,  they  will  not  be  allowed  at  a  fiiti 
time  to  say  that  they  never  assented  to  the  conveyao 
It  would  require  some  strong  act  to  induce  the  Court 
hold  that,  in  such  a  case,  the  estate  was  divetli 
I  speak  with  respect  to  the  effect  which  such  an  i 
might  have  upon  third  parties.  Where  an  estate 
regularly  conveyed  to  trustees,  every  Court  and  en 
jury  will  presume  an  assent.  Here  one  of  the  trustees 
the  term  disclaims ;  the  other  says  he  had  no  notice 
the  plaintiff's  title;  and  the  question  is,  what  is 
effect  of  that.  The  want  of  notice  to  the  trustees  of 
term  is  of  no  consequence,  if  the  trustees  of  the  ann 
had  notice. 


t 
Wise 

Wise. 

Judgment. 


CASES  IN  CHANCERY.  413 

But  this  suit,  I  apprehend,  will  not  bind  the  issue  of  the  1845. 
nuffriage,  if  any  should  come  in  esse*  I  am  not^  therefore, 
diiposed  to  make  any  declaration  purporting  to  bind  the 
inae:  that  would  be  doing  more  than  lam  called  on  to  do. 
I  ahall  declare,  according  to  the  precedents,  that  Thomas 
Jamei  Wise,  Henry  Wise^  and  the  judgment  creditors,  are 
bound,  according  to  their  several  interests  in  the  lands,  to 
give  effect  to  the  will  oi  James  Wise ;  without  prejudice  to 
my  question  which  may  arise,  after  the  death  of  Henri/ 
WisBj  between  his  issue  and  the  plaintiff:  and  declare  that 
James  Wise,  the  trustee,  had  notice  of  the  plaintiff's  title ; 
tod  that  Henry  Wise  is  not  at  liberty  to  exercise  the  power 
of  jointuring  given  to  him  by  his  settlement. 
! 

Then  as  to  the  costs.     If  this  were  the  simple  case  of  the 
loss  of  the  will,  I  would  not  give  costs,  except  to  the  trus- 
leei;  but  Thomas  James  Wise,  who  has  paid  this  annuity 
for  thirty-five  years,  and  knew  that  the  will  had  been  lost, 
ind  that  consequently  there  would  be  a  difficulty  in  es- 
tablishing the  title  to  the  annuity,  in  1841  made  a  settle- 
ment and   created  the  only  difficulty  in  the  case.     In  that 
tettlement  he  did  not  disclose,  as  he  ought  to  have  done, 
the  drcumstance  that  he  was  entitled  to  the  lands  subject 
to  this  perpetual  rent-charge  of  600/.  a  year.     It  was  at 
least  half  the  value  of  the  estate;  and  cannot  be  repre- 
sented as  a  mere  trifling  circumstance  which  it  was  unne- 
cessary to  notice.     He  was  not  at  liberty  to  deal  with  the 
estate  without  apprizing  the  persons  with  whom  he  was 
dealing,  of  the  existence  of  this  annuity.    And  though  there 
is  nothing  special  in  the  covenant  of  Thomas  James  Wise 
against  incumbrances,  yet  it  appears  to  me  that  that  cove- 
nant has,  in  a  great  measure,  led  to   this  suit.     I   there- 
fore think   that   he  must  pay   all   the  costs  of  this  suit. 
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Without  acting  dishonestly,  he  has  acted  with  sack  t 
want  of  caution,  that  he  has  placed  an  encumbrance  on  tin 
estate,  which  has  led  to  this  suit.  The  plaintiff  is  topi| 
the  costs  of  the  other  defendants,  except  Thomas  Jma 
WisBy  and  to  have  those  costs  over,  together  with  his  own, 
against  Thomtis  James  Wise.  ^ 


Deerei.  Extract  from  the  Decree. — It  appearing  to  the  Court 

that  the  original  will  of  James  WisCj  the  plaintiff's  grand' 
father,  is  lost,  declare  that  there  is  sufficient  secondary  en 
dence  in  this  cause  as  to  the  existence,  due  execution,  aw 
attestation  of  the  said  will,  so  as  to  pass  freehold  estates  b] 
devise,  and  as  to  the  contents  of  said  will,  so  Car  as  th 
same  regards  the  devise  thereby  made  of  the  lands  of  Bo 
hernagore  and  Curragoosa,  in  the  pleadings  mentioned,  U 
the  defendant,  Thomas  James  Wise^  his  heirs  and  assigoft 
subject  to  a  perpetual  rent-charge  or  yearly  sum  oi^WL, 
late  Irish  currency,  equivalent  to  the  sum  of  553/.  16<.  \\i 
sterling,  to  John  WisCy  the  plaintiff's  father,  in  the  plead* 
ings  named.  And  his  Lordship  doth  accordingly  dedan 
and  direct,  that  the  said  will,  so  far  as  the  same  regards 
said  devise  to  the  said  defendant,  Thomas  James  ffu^ 
subject  to  the  said  perpetual  rent-charge  or  yearly  sum  oi 
553/.  I6s.  lid.  sterling,  should  be  and  the  same  is  hereb] 
established  against  the  defendant,  Thomas  James  Wut 
the  heir  at  law  of  the  said  testator,  James  Wise  ;  agttoi 
Henry  Wise^  the  tenant  for  life  of  the  said  rent-charge  ( 
250/..  sterling,  created  by  the  indenture  of  settlement  of  tl 
2 1  St  of  June,  1841,  in  the  pleadings  mentioned  ;  and  agui) 
Catherine  Shenkwin,  Henry  Blakeney  WisCf  Arum 
Hill  and  Thomasina  his  wife,  Belinda  Hornibroa 
and  Thomas   Wise,  the  judgment  creditors  of  the  said  i 
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fadul,  ThomoB  James  Wise;  without  prejudice  to  the        1845. 


ifb  of  tbe  ehildren  (if  any)  of  the  said  Henry  Wise  and 
'  MsBFf  Awse  his  now  wife,  to  take  any  proceedings  they 
my  be  advised,  in  relation  to  their  priority,  in  respect 
to  nid  rent-charge   of  250/.,   or  the  said  rent-charge  of 
iSU.  \6s.  \\d.  now  vested  in  the  plaintiff.     And  declare 
and  rent-charge  of  553/.  16«.  lid.  to  be  well  charged  in 
popetoity  on  said  lands  of  Bohernagore  and  Curragoosa, 
eomprised  in  said  indenture  of  lease  bearing  date  the  13th 
of  January,  1698,  and  the  renewal  thereof  bearing  date  the 
llth  of  August,   1828,  as  of  the  1st  day  of  March,  1807, 
bebg  the  day  of  the  death  of  said  James  Wise,  in  priority 
to  the  several  charges  and  incumbrances  in  the  pleadings 
mentioned,  created  by  the  said  Thomas  James  Wise,  af- 
fecting the  same  lands  since  the  decease  of  the  said  testator, 
Jmi9  Wise  ;  without  prejudice,  nevertheless,  to  the  right 
•(the  children  (if  any)  of  the  said  Henry  Wise  and  Mary 
Mim  his  wife,  to  take  any  such  proceedings  they  may  be 
«lfised,  as  aforesaid.     But  declare   that  the  defendants, 
Thmas  James  Wise,  Rev.  Henry  Wise,  James  Wise,  and 
Thmas  Gillman,  at  the  time  of  the  execution  by  them  of 
^  said  indenture  of  settlement  of  the  21st  of  June,  1841, 
had  notice  of  the  said  perpetual  rent-charge  of  553/.  16«.  1  \d. 
I    ha?ing  been  devised  to  the  said  John  Wise  by  the  said  will 
^f  the  said  James  Wise,  and  of  the  plaintiff's  right  thereto  : 
^  declare  that  the  Rev.  Henry  Wise^  in  the  event  of  his 
tonriving   his  present  wife,  Mary  Anne,  shall  not  be  at 
liberty  to  exercise  the  power  by  thesaid  indenture  of  settle- 
mentofthe  21st  of  June,  1841, given  to  him,  of  jointuring 
iiiy  after-taken  wife,  to  the  prejudice  of  said  rent-charge  of 
5531.  \6s.  lid.,   vested  in  the  plaintiff  as  aforesaid.     Let 
tbe  I  plaintiff   pay    the  several  defendants,  James  Wise, 
Edward  Wise,  William  Crooke,  and  Belinda  Hornibrookey 
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1845.  their  costs  in  the  cause ;  and  let  the  defendant, 

^^^^  Ja$nes  fVise^  pay  same  over,  together  with  plaint 

^'  costs  of  suit,  to  the  plaintiff. 

Decrt€. 


NIXON  p.  NIXON. 

May  28. 

^Te^tedTn"*  Upon  the  marriage  of  li^ederick  Niwn  with 
S^to  "^it  Cun^^^f^^^f  widow,  a  settlement,  dated  the  6di 
the  intended      1842,  was  exccuted,  wherebv  Harriet  Cunnitig 

wife,  during  *  ^ 

the  joint  lires    Frederick  Nixon  jointly  and  separately  covenan 

of  herself  and 

her  intended       William  Hitckcock  and  George  Cooke^  the  trustee 

hoibftnd,  to 

take  the  inte-  named,  that  if  at  any  time  after  the  solemnizatioi 
her  separate  marriage  and  during  the  life  of  Harriet  Cunnings 
^  debase  ©r  ™o"J^®  or  Other  personal  estate  or  property  should 
t^ust^fortht' '"  ^  ^^  devolve  in  any  way  upon  her  or  Frederick . 
wife  and  her      h^^  riirht,  then  and  so  often  as  the  same  should 

assigns  during 

her  life,  incase  Frederick  Nixon  and  Harriet  Cunningham^  and 

she  should  sur- 

▼ive  him ;  and  spcctivc  cxccutors  and  administrators,  should  exe< 

after  the  de- 
cease of  the       do  all  proper  deeds  and  acts  for  effectually  vest 

moiety  of  the  nionies  Or  Other  personal  estate  or  property  in  the 
f/usrfor'thr"  "P®°  ^'^^  ^^  permit  and  suffer  Harriet  Cum9 
i^leuseoftre  du^ng  the  joint  livcs  of  herself  and  Frederick  2^ 
wife,  to  be  dis-  have,  receive,  and  take  the  rents,  issues,  and  proi 

posed  of  by  her  '^ 

in  such  manner  dcuds,  interest,  or  Other  yearly  emoluments  to  ari 

as  she  might  by 

deed  or  wiu,      from,  for  her  own  sole  and  separate  use,  without  hi 

not  with-  1        1  • 

standing  her  CO.  jcct  to  the  debts  or  interference  of  Frederick  Niiti 
point;  and,  in  after  the  decease  of  Frederick  Nixon^  in  trust  foi 
suchVppoint-^     Cunningham  and  her  assigns,  during  her  life,  in 

ment,  upon 

trust  as  therein  mentioned. 

The  wife    cannot,  during  the   coverture,  make  an  absolute  disposilon  of  the  m 
trust  fund. 
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dmU  ninriT«  him ;  and  after  the  decease  of  Harriet  Cuh- 
•%Am,  in  trust  to  settle  and  assure  one  moiety  of  the 
aid  property  for  the  children  of  Harriet  Ctmningham  by 
kr  first  marriage,  then  living,  in  such  shares,  manner,  and 
proportions  as  she  should  by  deed  or  will,  notwithstand- 
Bf  ber  coTerture,  appoint ;  and,  in  default  of  such  appoint- 
ment, then  for  the  present  children  of  Harriet  Cunning-- 
im  by  her  former  marriage,  to  be  divided  between  them 
equally,  share  and  share  alike,  and  to  be  paid  to  them  at 
tke  times  therein  mentioned  :  and  in  case  neither  of  the 
ttid  children  should  be  then  living,  then  in  trust  for  the 
wle  use  and  benefit  oi  Harriet  Cunningham^  her  executors, 
administrators,  and  assigns.     And  as  to  the  other  moiety 
of  said  property,  it  was  agreed  that  sanie  should  be  vested 
iathe  trustees  in  trust  for  the  sole  and  absolute  use  of  Har- 
ritt  Cunnimgham^  to  be  disposed  of  by  her  in  such  manner 
IS  she  might  direct,  limit,  and  appoint,  by  any  deed  or 
deeds,  during  her  coverture,  or  by  any  will  to  be  duly  ex- 
sented  by  her,  notwithstanding  her  coverture :  and,  in  de- 
fault of  any  such  appointment,  then  in  trust,  from  and  after 
tlte  death  of  Harriet  Cunningham,  to  settle  and  assure  said 
last  mentioned  moiety  of  said  property    to  and  amongst 
the  children   (if  any)    of  the  intended  marriage,    share 
lad-  share  alike,  if  more  than  one ;  but  if  only  one  such 
child,  then  in  trust  for  such  only  child  :  and  in  case  there 
should  be  no  child  of  the  intended  marriage,  then  in  trust 
from  and  after  the  death  of  Harriet  Cunninghain,  for  the 
sole  use  and  benefit  of  Frederick  Nixon^  his  heirs,  execu- 
tors,  administrators  and  assigns.     And  in  case  it  should 
happen  that  no  person  should  become  entitled  to  any  of  the 
property  under  the  provisions  of  the  power  of  appointment 
aforesaid,  then  the  entire  of  the  said  property,  of  what  na- 
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ture  or  kind  soever,  to  be  settled  and  assured  to 
and  separate  use  of  Harriet  Cunningham  ;  with 
her  to  dispose  of  it  by  her  last  will  and  testamc 
withstanding  her  coverture.  The  settlement  coi 
power  authorizing  the  investment  of  the  trust-funi 
purchase  of  real  or  freehold  estate,  to  be  settle 
same  uses. 


After  the  marriage  bad  taken  place,  Harriet  1 
came  entitled  to  various  sums  of  money,  amountii 
whole  to  3904/. ;  which  was  invested  in  Govemo 
upon  private  security,  in  the  names  of  the  tn 
the  settlement. 

The  present  bill  was  filed  by  Harriet  Nixon  ag 
husband  and  the  trustees  of  the  settlement,  sta 
she,  being  desirous  to  obtain  and  use  the  power  by 
of  settlement  reserved  to  her,  had  applied  to  the  tr 
hand  over  to  a  trustee  for  her,  one  moiety  of  the  I 
iiies ;  and  offered  to  indemnify  them  for  so  doing ; 
tbey  had  refused  to  comply  with  her  request  wit 
directions  of  the  Court.  The  bill  prayed  that  ac 
might  be  taken  of  all  sums  of  money  which  had 
upon  her,  or  to  which  she  had  become  entitled,  i 
marriage,  and  which  had  come  to  the  hands  of  the 
and  that  one  moiety  thereof  might  be  by  them  pai 
or  to  such  person  as  she  might  appoint ;  she  un( 
to  execute  such  deed  of  assignment  or  appointmc 
Court  might  direct. 


The  trustees   submitted   to   act  as   the    Coui 
direct. 
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Mr.  Langfield  and  Mr.  H.  Lewis  for  the  plaintiiF« 

Mn.  Nixon   has,  under  the  settlement,   an    absolute 
P^er  of  disposition  over  one  moiety  of  the  trust  funds. 
Hie  doubt  arises  from  the  circumstance  that  the  convey- 
uice  ^as  separated  her  life  interest  in  the  fund  into  two 
anions;  one  of  which,  that  for  the  joint  lives  of  herself 
nd  her  husband,  is  given  to  her  for  her  separate  use  :  the 
ther,  viz.,  that  to  herself  for  life  after  the  decease  of  her 
Qsband,  is  not  so  limited.     The  only  question  is,  whether 
le  has  power  to  dispose  of  that  portion  of  her  interest  in 
le  trust  funds  which  is  limited  to  her  after  the  death  of 
er  husband :  for  Acion  v.  fVhiie{a)j   Sturgis  v.  Corp{b)^ 
l€ujbrd  V.  Street{c)t  Mcgor  v.  Lan8ley{d)^  and  Lynn  v. 
lskion{e)y  establish  that  the  plaintiff  has  an  absolute  power 
ii  cUsposition  over  whatever  is  given  to  her  for  her  separate 
lae  in  possession  or  remainder,  or  over  which  she  is  given 
1  dbposing  power  by  deed.     If  the  trust  funds  were  in- 
vested in  the  purchase  of  real  estate,  Mrs.  Nixon  could 
convey  her  whole  life  interest  in  them ;  and  it  is  reason- 
^le  to  infer  that  it  was  intended  she  should  have  the  same 
power  over  the  trust  monies.     There  is  no  clause  against 
^nation  in  this  settlement ;    therefore  the  cases  which 
We  turned  upon  the  effect  of  such  a  clause  do  not  apply  : 
oor  do  the  cases  which  have  been  decided  upon  the  effect 
of  a  power  to  h/eme  covert  to  dispose  of  the  corpus  of  an 
estate  by  will ;  for  here  the  power  authorizes  a  disposition 
by  deed ;  therefore  Stiffe  v.  Everit{f)^  and  other  cases  of 
tiiat  class,  do  not  apply.     Richards  v.  Chambers{g)  is  the 
case  most  opposed  to  the  claim  of  the  plaintiff:  there  a 


(d)  1  S.  &  St  429. 
(h)  18  Ves.  190. 
(c)  16  Ves.  135. 
(</)  2  R.  &  M.  355. 
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personal  fund  was  settled  in  trust  for  the  separate  use 
wife  for.  life,  and  if  she  survived  her  husband  it  was 
absolutely  her's ;  if  she  died  in  his  life-time,  it  was  tc 
such  persons  as  she  should  by  deed  or  will  appoint;; 
default  of  appointment,  to  her  executors ;  and  Sir  B 
Grant  held  that  she  could  not  transfer  the  interest 
fund  given  to  her  in  the  event  of  her  surviving  her  hu 
But  at  that  time  it  was  not  known  how  far  clauses  i 
anticipation  were  valid  ;  and  the  case  cannot  be  reli 
as  a  conclusive  decision  on  the  point.  Box  v.  Box{ 
referred  to. 


Mr.  Wiley  for  the  trustees. 


Judgment.        ThB  LoRD  CHANCELLOR: — 

The  parties  to  the  settlement  seem  to  have  been 
of  the  legal  effect  of  the  limitations  inserted  in  it.  I 
settlement,  certain  other  property,  to  which  the  wi; 
entitled  in  presentiy  was  settled  upon  her  for  life,  f 
sole  and  separate  use,  and  for  which  her  receipts  w 
be  discharges ;  and  after  her  decease  upon  certain 
trusts :  but  this  portion  of  the  property  was  settle 
different  way.  It  was  limited  in  trust  for  the  separa 
of  the  wife  during  the  joint  lives  of  herself  and  he 
band  ;  and  if  she  should  survive  him,  then  in  trust  i 
and  her  assigns  for  his  life ;  and  after  her  decease,  f 
use,  to  be  disposed  of  by  her  in  such  manner  as  she  s 
by  deed  or  will,  notwithstanding  her  coverture, 
What  objection  is  there  to  such  a  limitation  ?     Ther 

(a)  Drury,42. 
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stion  of  union  or  merger  of  interests ;  but  during  one 
ioD  of  her  life  it  is  settled  to  her  separate  use,  and 
og  another  portion  it  is  not  so  settled.  But  though 
tt  given  to  her  for  her  separate  use,  during  the  joint 
ofherself  and  her  husband,  so  as,  during  the  cover- 
to  exempt  it  from  the  control  of  her  husband,  yet  it 
US  that  it  was  the  intention  of  the  parties  that  she 
Id  not  have  power  to  alienate  it  absolutely  during  his 
and  therefore,  after  the  determination  of  the  cover- 
it  was  given  to  her  for  life,  but  not  for  her  separate 
the  consequence  of  which  is  that  her  life  estate,  which 
arise  after  the  coverture  is  determined,  cannot,  during 
overture,  be  in  any  manner  affected.  For  it  being 
terest  to  arise  upon  the  decease  of  the  husband,  it  was 
in  his  power  to  affect  it ;  nor  was  it  in  her  power, 
ihe  was  not  empowered  to  dispose  of  it.  It  is  a 
Don  limitation.  The  estate  is  given  to  the  wife  for 
eparate  use  during  the  joint  lives  of  the  husband  and 
;  and  after  the  decease  of  either  of  them,  to  the 
vor.  The  wife,  in  the  present  instance,  takes  an  inte- 
for  her  separate  use,  during  the  joint  lives  of  herself 
ler  husband,  with  a  remainder,  if  I  may  so  call  it,  to 
If  for  life,  expectant  upon  the  determination  of  the 
i  for  the  joint  lives;  which  cannot  be  affected  by  her 
ind,  and  over  which  she  herself  has,  during  the  cover- 
no  dominion.  The  bill  must,  therefore,  be  dismissed, 

M>StS. 
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MURPHY  V.  OSHEA. 

June  3. 

Iluonbl^iin  Margaret SHEE.hdngfieisedin  fee,  OTOthermiae  j 
S^^^a^^     well  entitled  to  several  houses  and  premises  in  the  city  of 
pears  that  there  Kilkenny,  which  were  let  to  tenants  of  the  names  of  Laffam. 

has  been  any  '  *^ 

underhand  deal-  Reynolds y  DoUord,  and  Kavan(ighy  for  long  terms  of  yean, 

ing  by  the 

agent,  ex  gr.  dcvised  them,  after  the  decease  of  two  persons  named  in  her 
chased  the  es-  Will,  to  her  cousin,  Gerard  Murphy ^  and  his  heirs ;  and  died 
^d^'^uithe  in  1794.  In  1814  Gerard  Murphy  hecsune  entitled  to  the 
POTon,'inlrtM!d  P^ssession  of  the  devised  estates,  the  prior  life  estates  having 
of  his  own,—  determined.  He  was  at  that  time,  and  for  many  years  pie- 
the  transaction   yiouslv  had  been  resident  at  Mahon,  in  the  island  of  Mi- 

may  be  in  other  ^  ■■ 

respects,  it  has  norca,  and  afterwards  resided  at  Cadiz,  where  he  carried  on 

no  validity  in 

a  Coort  of  business  as  a  wine  merchant ;  and  being  unable  personally 
To  Mt  aside  to  attend  to  the  management  of  the  property  so  devised  to 
prinoipsi  to  his  l^m,  or  to  make  himself  acquainted  with  its  circumstances, 
^J^^'J"*'  he  appointed  Mr.  Patrick  Byrne  to  be  his  agent  to  re- 
^^'Uld'  "t  ^*^®  ^®  rents,  and  otherwise  to  manage  the  property  fat 
undervaiae.  |,jnj.  Mr.  Byme  represented  to  Mr.  Murphy  that  the  pro- 
may  porchase  perty  was  not  satisfactorily  circumstanced  ;  that  the  rents 

f^om  his  prin- 
cipal, provided  were  not  well  paid ;  that  the  houses  were  old  and  out  of  re* 

him  at  arm's      pair,  and  that  it  would  be  for  his  advantage  to  sell  it;  and 
Lftor^a  fau  dis-  ^^®  latter,  adopting  that  opinion,  in  November,  1820,  ex- 
th^e  kl^s    rented  a  power  of  attorney,  authorizing  Mr.  Byme  to  sell 
with  respect  to  ^j^^  [joygeg  in  Kilkenny,  and  to  execute  conveyances  to  the 
purchaser ;  and  Mr.  Byme  afterwards  became  the  purcha- 
ser of  them  under  the  circumstances  mentioned  by  the  Lord 
Chancellor  in  giving  judgment  in  this  case. 


Gerard  Murphy  died  in  1834,  having,  by  his  will,  de- 
vised all  his  real  estates  to  his  two  sons,  the  plaintiffs,  and 
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bis  daughter,  and  their  heirs,  as  tenants  in  common,  in  re- 
mainder after  a  life  estate  therein,  which  he  gave  to  his 
vidow. 

Patrick  Byrne  died  in  July,  1842 ;  and  by  his  will,  he 
devised  the  lands  in  question  to  the  Rev.  Robert  O*  Shea 
and  Hickard  Smilhwick^  upon  trust  for  certain  pious  and 
charitable  purposes  therein  expressed  ;  and  appointed  them 
bis  executors.  The  Rev.  Robert  O'  Shea  alone  proved  his 
will. 


1845. 


MURPHT 
V. 

O'Shea. 

Statement, 


The  bill  was  filed  by  the  two  sons  of  Gerard  Murphy 
mgaatiBt  the  Rev.  Robert  O*  Shea^  James  Bergiriy  and  others, 
praying  that  the  deeds  of  the  25th  of  May,  1829(a),  and 
11th  of  July,  1833(&),  in  the  bill  mentioned,  might  be  set 
aside,  having  been  obtained  by  fraud  and  imposition ;  and 
that  saaie  might  be  delivered  up  to  be  cancelled  :  or  that  the 
might  be  reformed,  by  omitting  therefrom  the  pr^- 
called  KavanagKs  holdings. 


Mr.  Sergeant  Warren^  Mr.  Monahan,  and  Mr.  Edward     Argument, 
Pennefather^  for  the  plaintiffs. 

Mr.  Moore,  Mr.  Brewster,  and  Mr.  Gibbon,  for  the  Rev. 
Bobert  O' Shea. 

Mr.  0*DonneU  for  Richard  Smithwick,  who  disclaimed. 

Mr.  Kellet  and  Mr.  Lawson  for  James  Bergin. 

Mr.  John  Pennefather  for    Teresa  Murphy,    Thomas 
Vails,  and  Emilia  Vails,  otherwise  Murphy,  his  wife. 

(a)  Conveyance  from  Murphy  to  (6)  Conveyance  from  Bergin 

Bergin.  to  Byrne. 

VOL.  II.  2  F 
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Whitcomb  V.  Minchin{a\  and  Morse  v.  Royalifi)^  w 
referred  to. 


Judgment,        ThB  LoRD  CHANCELLOR  : — 

An  objection  has  been  made  to  granting  the  relief  80i]| 
on  the  ground  of  the  lapse  of  time  which  has  occurred  si 
the  transaction  in  question  ;  but  I  am  of  opinion  that 
plaintiffs  are  not  barred  of  relief  by  laches^  if  they  be  otl 
wise  entitled  to  it.  It  is  also  said  that  there  is  no  pi 
that  the  lands  were  sold  at  an  undervalue  ;  but  it  is  perfec 
well  settled,  that  it  is  not  necessary  to  prove  underval 
A  principal  selling  to  his  agent  is  entitled  to  set  aside 
sale  upon  equitable  grounds,  whatever  may  have  been 
price  obtained  for  the  property.  Then  it  is  said  that 
deed  of  sale  has  been  registered :  that  amounts  to  nothii 
and  I  may  observe,  that  the  Registry  Act  rather  fadliti 
fraudulent  transactions ;  for  the  registration  of  a  fraudul* 
deed  seems,  in  the  eyes  of  the  world,  to  give  validity  to 
which,  if  not  registered,  it  would  not  have  possessed. 

This  case,  therefore,  must  depend  on  its  merits,  whi 
are  these.  MttrpA^  appears  to  have  been  the  intimate  frie 
oi  Byme^  who  resided  in  this  country.  In  his  lette 
£^me  constantly  addressed  him  as  ^^  my  dear  friend."  ilfi 
phy  was  resident  in  Spain  ;  and  having  become  entitled 
some  property  in  the  city  of  Kilkenny,  consisting  of  hoos 
which  required  to  be  looked  after,  he  appointed  his  fiiei 
Byrncy  to  be  his  agent,  to  collect  his  rents  and  manage 

(a)  5  Mad.  91.  (h)  12  Ves.  355. 


CASES  IN  CHANCERY. 


425 


mferty :  and  apon  a  representation  that  it  would  be  for 
III  advantage  to  dispose  of  his  interest  in  these  houses,  he, 
1 1820,  gave  a  power  of  attorney  to  Byrnes  authorizing 
IB  to  sell  them  in  such  manner  as  he  should  deem  best. 
j/me  thereby  obtained  complete  dominion  over  the  pro* 
rty.  He  very  soon  began  to  depreciate  it :  he  gene- 
Ij  described  it,  in  his  letters  to  Murphy ^  as  *^  them  old 
Mes ;"  and  he  represented  the  title  as  being  in  hazard, 
that  the  Marquis  of  Ormonde  alleged  that  the  property 
I  held  under  him  by  lease  for  lives,  and  not  by  fee-farm 
int.  Under  these  circumstances,  and  as  the  tenants  were 
y irregular  in  the  payment  of  their  rents,  Murphy  became 
irons  to  dispose  of  the  property.  Byrne  was  equally 
dous  to  become  the  purchaser  of  it ;  but  he  proceeded 
h  great  caution.  He  suggested  that  he  should  become 
iporehaser,  and  Murphy  assented ;  but  Byme^  in  reply, 
li,  that  there  was  a  rule  of  law  which  prevented  him,  as 
( agent,  from  becoming  the  purchaser.  This,  therefore, 
lease,  not  merely  of  an  agent  who  bad  his  principal  in 
power,  but  one  in  which  the  agent  had  full  knowledge 
the  rule  of  the  Court ;  which,  however,  does  not  prevent 
agent  from  purchasing  from  his  principal,  but  only  re- 
res  that  he  shall  deal  with  him  at  arm's  length,  and  after 
ill  disclosure  of  all  that  he  knows  with  respect  to  the 
>perty. 


1845. 


MURPHT 
V, 

O'Shea. 
Judgment. 


\t  length,  in  December,  1826,  Byrne  wrote  to  his  prin- 
d,  stating,  that  he  had  been  speaking  to  a  Mr.  Bergin^ 
),  he  said,  had  got  a  good  fortune  lately  with  his  wife, 
expressed  a  desire  to  lay  out  his  money  in  purchasing 
.  or  bouses ;  and  that  he  proposed  a  sale  of  Laffan'sy 
noldsy  and  Dollar  ds  holdings  to  him  :  and  added,  ^'  Let 
now  your  inclination  concerning  them,  as  soon  as  you 
2  F  2 
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can^  and  the  lowest  purchase  you  would  let  them  go  at. 
will,  at  the  same  time,  get  as  much  for  you  orer  it  as  I  can.' 
That  would  be  a  fair  question  to  ask,  provided  Bergin  wa 
really  the  purchaser ;  but  it  turns  out  that  Bergin  wai 
Byrne  ;  and,  therefore,  it  was  most  unfair  in  Byrne  to  wk 
such  a  question  of  his  principal.     In  April,  1828,  the  nil 
was  agreed  on  ;  and  by  indenture  of  the  25th  of  May,  18SS^ 
Byrncy  as  the  attorney  of  Murphy^  conveyed  the  propotf 
to  Bergin^  in  consideration  of  800/.  of  the  late  Irish  civ* ' 
reiicy.    But  what  was  the  fact,  as  regards  the  circumstanoei 
of  Bergin,  the  pretended  purchaser?    He  was  in  possesaoti 
of  a  small  farm  of  forty  acres  of  land,  of  indifferent  quality«i 
held  uwA^T  Byrne  himself  at  a  rack  rent ;  and  he  had  receiTdli 
a  sum  of  100/.,  which  he  got  as  a  fortune  with  his  wife.  U 
was  untrue,  therefore,  thatJ^er^m  had  money  to  lay  outii. 
the  purchase  of  lands,  as  was  represented  by  Byrne.    kA 
then  come  these  extraordinary  circumstances.     Bergin^  V 
his  answer,  says  that  he  had  nothing  to  do  with  the  pmw 
chase ;  that  he  knew  nothing  about  it ;  but  that  Byrne caan 
to  him  and  told  him  this  story  :•— that  when  he,  Bergin^  wtf' 
about  nine  years  of  age,  his  father  had  deposited  with  liii% 
ByrnCj  a  sum  of  between  300/.  and  400/.,  a  matter  whick 
he  had  never  before  disclosed ;  and  that  he  thought  it  wooU 
be  beneficial  for  Bergin  if  he  would  lay  out  that  money  ii 
the  purchase  of  this  property  ;  that  it  was  a  desirable  pn* 
perty  ;  and  that,  as  the  purchase-money  of  it  was  double 
what  Bergin  had,  he,  Byrne^  would  advance  the  remainder, 
and  enter  into  possession  and  repay  himself.     Bergin  moH 
have  perfectly  well  understood  what  was  the  meaning  of 
that  transaction,  and  that  the  conveyance  was  executed  t0 
him  as  a  trustee,  his  name  being  used  merely  for  the  pin* 
pose  of  defrauding  Murphy.     Without  doubt,  the  purchtte 
was  made  with  Byrne's  money ;  and  Bergin  never  receiTed 
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te  rents  for  his  own  use  :  Byrne  received  them  ;  but  somc- 
nes  through  the  hands  of  Bergin.  As  soon  as  the  matter 
is  so  £eur  arranged,  Byme^  the  real  purchaser,  became 
dirous  to  have  the  title  vested  in  himself;  and  he  adopted 
kis  mode  of  obtaining  his  object.  He  put  forward  this  al- 
igation, — and,  I  infer,  did  so  fraudulently:  I  infer  any  thing 
rUch  the  fiicts  will  warrant  against  a  man  in  the  situation 
iBjfme.  The  Court  does  not  presume  fraud  ;  but  it  may 
le  compelled  to  come  to  the  belief  that  fraud  does  exist  in 
ne  part  of  a  transaction,  where  actual  fraud  is  proved  to  exist 
■  another  part  of  the  same  transaction.  He  represented 
0  Murphy  that  he  had,  by  mistake,  permitted  him  to  con- 
ney  to  Bergin^  under  the  description  of  the  premises  in  the 
Nwveyance,  another  property  of  Murphy' Sy  viz.,  KavanagKs 
Mdings,  as  part  of  the  property  sold ;  that  Bergin  was 
liMtisfied  with  his  purchase,  and  desired  to  get  back  his 
Miey ;  that  he  was  not  aware  of  the  mistake  in  the  con- 
veyance; that  it  was  most  important  to  obtain  a  re-€*onvey- 
ttee  of  the  property  from  him  ;  and,  in  order  to  get  rid  of 
b  complaints,  hCfByme^  would  take  an  assignment  of  the 
demises  from  him,  provided  Murphy  particularly  requested 
|tm  to  do  so.  The  result  was,  that  Murphy  became  alarmed, 
nd  gladly  consented  that  Byrne  should  purchase  the  pro- 
erty.  Byrne  accordingly  procured  a  conveyance  of  it  to 
imself ;  and  then,  after  that  purchase  had  been  made  by 
^me,  as  Murphy  believed,  though  it  was  all  a  sham,  Mur- 
ky wrote  to  him,  saying  that  he  approved  of  his  making 
*  But  why  did  he  approve  of  that  purchase  both  before 
id  after  it  was  made  ?  In  one  of  his  letters,  written  before 
le  purchase  was  made,  he  requests  Byrne  to  take  a  re-as- 
jininent  of  the  premises  on  his  own  account,  stating  his 
lief  that  he  was  "  highly  worthy  of  his  confidence  :"  and 
rrne  having  written  to  him,  that,  agreeable  to  his  desire 


1845. 

■- y 

Murphy 

O'Shea. 
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Murphy 
r. 

O'SUEA. 

Judgment, 
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and  request,  he  had  '*  effected  and  purchased  the  asugn- 
ment  and  conveyance  of  them  old  tenements  in  High-street} 
Kilkenny,"  from  Bergin^  and  bad  thereby  secured  for  hio,  j 
free  from  litigation,  whatever  might  be  the  fiur  value  rf  , 
KavanagKs  holdings ;  and  offering  to  purchase  them  ftr  a 
260/.,  Murphy  in  reply  says,  *<  Your  letter  of  the  17tk 
last  July,  is  highly  satisfactory  to  me,  for  your  having  e{> 
fected  and  purchased  the  assignment  and  conveyances,  fte., 
from  Mr.  Bergin^  as  it  secures  for  me,  free  from  litigi- 
tion,  the  fair  value  of  the  widow  KavanagKs  house.  1 
therefore  very  willingly  accept  your  offier  to  pay  mc  tke 
sum  of  260/.  for  said  interest;" — which  offer,  however,  never 
was  carried  into  effiect.  But  if  Murphy  had  been  told  thi 
this  was  all  a  trick ;  that  Bergin  was  Byrne  ;  that  the  whole 
was  but  a  contrivance  to  impose  on  him  and  cheat  bim;- 
would  he  have  written  those  letters,  or  addressed  him  as  la 
*^  most  dear  friend  ?"  It  is  now  attempted  to  use  thuM 
letters  as  a  confirmation  ;  but  they  are  the  strongest  evideiei 
of  fraud,  and  show  the  want  of  knowledge  in  the  principA 
and  the  want  of  proper  conduct  in  the  agent. 

Bergin^  in  his  answer,  swears,  that  he  never  executed  aoj 
deed  re-assigning  the  premises  to  Byrne  ;  that  the  deed  i 
July,  1833,  is  a  fabricated  instrument ;  and  that  no  partef 
the  consideration-money,  mentioned  in  that  deed,  was  enf 
paid  to  him.     There  are  three  witnesses  to  the  execution  of 
the  deed  by  him,  and  to  his  receipt  for  the  money  endorsed 
on  it ;  but  no  evidence  has  been  given  of  the  actual  payment 
of  the  consideration-money.     The  only  witness  examined 
merely  says,  that  the  name  subscribed  is  his  handwritinf, 
and  that  he  is  sure  that  no  person  paid  any  money  to  Bcr* 
gin  in  his  presence.  The  evidence,  then,  being  all  one  way, 
I  must  believe  that  no  money  was  paid  on  that  occasioB. 
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ViW^T  the  deed  was  executed  by  Bergin  or  not,  I  cannot 
«k;  )^  only  is  certain,  that  the  whole  transaction  was  a 
contrivance  and  a  fraud  on  the  part  of  the  agent.   Receipts 
liy  Btrgin  have  been  given  in  evidence,  to  show  that  pos- 
I  went  along  with  the  title ;  but  they  prove  something 
e;  for  one  of  them  is  for  rent  subsequent  to  the  pretended 
i^CQoveyance :  I  am,  therefore,  inclined  to  think  that  the 
tide  may  be  sdll  in  Bergin.     It  is  observable,  looking  at 
tie  pretence  put  forward  by  Byrne  for  getting  the  re-con- 
leyance,  that,  after  he  had  obtained  it,  he  never  executed 
a  conveyance  of  KavanagVs  holdings  to  his  principal  as  he 
ought  to  have  done.     The  consequence  is,  that  Byme^ 
kaving  been  brought  to  desire  to  set  himself  right  in  some 
■easure  in  this  dishonourable  transaction,  devised  this  pro- 
perty to  pious  uses ;  and  the  persons  entitled  under  his  will 
find  themselves  compelled  to  insist  on  his  title  to  Ktxva- 
mogh*9  holdings.     By  his  misconduct  throughout,  he  has 
vmdered  this  suit  necessary ;  for  which  reason  his  assets  will 
liave  to  bear  all  the  costs. 


1845. 


One  thing  admits  of  no  dispute  :  the  moment  it  appears 
in  a  transaction  between  principal  and  agent,  that  there 
has  been  any  underhand  dealing  by  the  agent, — that  he  has 
made  use  of  another  person's  name  as  the  purchaser,  instead 
of  his  own, — however  fair  the  transaction  may  be  in  other 
respects,  from  that  moment  it  has  no  validity  in  this  Court. 


I  have  no  hesitation  in  making  a  decree  for  the  plain- 
tiA,  setting  aside  the  deeds,  with  costs  to  be  borne  by  the 
defendant,  O^Shea^  the  personal  representative  of  Byrne. 
And  though  I  do  not  desire  to  give  costs  to  any  person 
connected  with  such  a  transaction,  yet,  as  it  appears  that 
Bergin  was  a  mere  tool  in  the  hands  of  Byrne,  whose  assets 
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1845.       are  ample,  I  will  direct  his  costs  to  be  paid  by  the  pla 
MuBPHT      ^^  plaintiiFs  to  have  them  over  against  O*  Shea. 

0*Shea. 

Decree. — Let  the  indentures  in  the  pleading^  men 

bearing  date  the  25th  day  of  May,  1829,  and  the  1 1  tl 

July,  1833,  be  set  aside ;  and  let  the  same  be  delivere 

be  cancelled.  Refer  it  to  the  Master  to  take  an  accour 

purchase-money,  with  interest  at  5/.  per  cent,  per  t 

and  also  an  account  of  the  rents  and  profits  of  the  p 

in  the  bill  mentioned,  received  by  Patrick  Byrne  in 

named,  in  his  life-time,  from  the  25th  day  of  March 

or  by  the  defendant,  the  Rev.  Robert  O'Shea^  as 

ecutor,  since  his  decease  ;  or  by  any  other  person  or 

by  their  or  either  of  their  order,  or  for  their  or  either  ( 

use :  and  let  the  amount  of  the  purchase-money  hi 

against  the  amount  of  the  rents  and  profits  as  aforesa: 

if  the  amounts  of  the  rents  and  profits  as  aforesaid  si 

ceed  the  amount  of  the  purchase-money,  let  the  ball 

paid  out  of  the  assets  of  the  said  Patrick  Byme^  de< 

but  in  case  a  balance  should  be  found  due  from  plai 

respect  of  the  purchase-money  and  interest  thereon, 

plaintiiFs  be  at  liberty  to  retain  same  in  part  liquids 

the  costs  hereby  decreed  to  them :  and  let  the  defe 

Robert  0*  Shea^  Richard  Smithwicky  and  James  . 

execute  a  re-conveyance  of  the  premises  comprise< 

said  indentures  of  the  25th  of  May,  1829,  and  the 

July,  1833.    And  the  defendant,  Robert  (/Shea,  ad 

assets  of  the  said  Patrick  Byrne,  let  him  pay  all 

the  suit ;  and  let  the  costs  of  the  defendant,  Bergin, 

the  defendants,  Teresa  Murphy,  Thomas  Falls  and 

Falls,  otherwise  Murphy,  his  wife,  Richard  Smithw 

the  Attorney-General,  be  paid  by  the  plaintiiFs  ;  and 

piaiutiffs  have  the  same  over  with  their  own  costs 
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tk  iefendtnt,   Robert  O' Shea.     And  let  the  Master,  in  1845. 

taxing  tlie  costs  of  the  siud  defendant.  Richard  Smithwick^ 

only  allow  him  the  same  costs  as  he  would  have  hadk  if  he  »• 

....  OShea. 

had  lUDply  disclaimed.  

Decree, 


May  28.  29. 
June  3. 

BATTERSBY  v.  ROCHFORT.  1846. 

January  29. 
TT  February  13. 

Upon  the  mamage  of  William  iZocrA/&r^  with  Elizabeth  a,  being  enti- 
Sperling^  a  settlement  dated  the  13th  of  May,  1788,  was  ireUnd,  was 
executed,  whereby  William  Rochjbrt  conveyed  the  lands  England  as  m 
of  Mallinstown  and  Belfield,  in  the  county  of  Westmeath,  !,T/^®°'  ^ 

^  '  debtor,  under 

to  the  use  of  himself  for  his  life;  and,  after  his  decease,  *^®  ^®®°-  ^^-> 

'   c.  119.     The 

to  the  use,   intent  and  purpose  that  Elizabeth  Sperling  awignment  of 

'^     f  i-  y   aU  hie  estate 

uid  her  assigns,  should  receive  and  enjoy,  out  of  the  said  and  effects  to 

the  ProTisional 
Assignee  was 
Bri  in  the  iDtoWent  Court,  but  was  not  registered.  The  sub-assignment  to  the  general  as- 
"fineet  was  registered.  Afterwards  A.,  bj  deed  duly  registered,  conTejed  his  Irish  estates,  in 
Mortgage,  to  B,,  who  had  no  notice  of  the  insolTency.  The  title  of  the  mortgagee  is  to  be 
ifeferred  to  that  of  the  assignees  of  the  insolvent. 

B.  being  entitled  to  an  annuity  of  480/.,  issuing  out  of  the  lands  of  X.,  of  which  her  son,  A., 
vwitised  in  fee,  upon  her  marriage,  in  1801,  with  W,,  executed  a  settlement,  whereby,  after 
^tiog  that  the  clear  annual  rents  of  X,  did  not,  upon  an  average,  exceed  the  sum  of  240/., 
^  were,  therefore,  insufficient  to  answer  the  accruing  payments  of  the  annuity,  she  assigned 
^  tDonity,  and  all  arrears  and  future  payments  thereof,  to  trustees,  upon  trust,  that  if  A, 
^>Mld  attain  the  age  of  twenty-one,  the  trustees  should  thenceforth,  during  the  joint  lives  of 
'••od  A.^  thereout  pay  him  a  certain  annuity;  with  a  proviso  for  its  cesser  or  abatement  in 
**i  A,  shonld  become  entitled  to  an  annual  income  of  equal  or  lesser  aniount :  and,  subject 
'hereto,  to  receiTe  so  much  and  such  part  of  the  annuity  of  480/.  as  the  clear  yearly  rents  of 
^'  ihoald,  from  time  to  time,  be  sufficient  to  pay  ;  and  pay  the  same  to  fT.,  and  to  £.,  after 
^  death  of  W, :  and  to  stand  possessed  of  the  arrears  then  due,  and  thereafter  to  become 
^c>  of  the  annuity,  in  consequence  of  the  rents  of  X.  being  insufficient  to  answer  same,  upon 
'^i  if  A,  should  attain  twenty-one  or  marry,  and  survive  E.,  to  release  the  lands  from  the 
^ears  due  at  the  time  of  the  settlement,  or  thereafter  to  become  due  :  and  if  A,  should  either 
'i*  in  the  life  of  i?.,  or  should  survive  £.,  and  die  under  twenty-one  and  without  having  been 
'^''Hed,  to  stand  possessed  of  the  arrears  upon  such  trusts  as  E.  should  appoint ;  and,  in  default 
"^ appointment,  to  call  in  and  enforce  payment  thereof,  and  invest  same,  and  pay  the  interest 
''^'^of  to  E.  for  life  ;  then  to  fF.  for  his  life ;  and  then  the  principal  to  the  children  of  E,  and 
''*  equally.  And  it  was  declared  that  in  the  meantime,  and  until,  under  the  trusts,  the  ar- 
'^  should  either  become  absolutely  vested  in  //.,  or  become  absolutely  subject  to  the  api)oint- 
•••tof  K.,  the  trustees  should  forbear  from  requiring  or  enforcing  pnyment  of  the  arrears. 
A.  attained  the  age  of  twenty-one  years:  IV.  died.  Afterwards,  the  rents  of  A',  amounted 
'"tore  than  480/.  por  annum  : — Held,  E.  and  A.  being  both  living,  that  the  surplus  rents, 
^t  paying  the  accruing  gales  of  the  annuity,  were  properly  applicable  to  the  payment  of  thf" 
•"ears  which  accrued  since  the  settlement  of  1 80 1 . 


ROCHFORT. 
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1845.  lands,  the  clear  yearly  sum  of  480/.  for  the  term  ol 
Battsbsbt  ^  ^"^  ^^'  ^^'  jointure ;  the  same  to  hefni^pmttc 
power  of  distress  and  entry  tar  reeorery  thereof:  an< 
■d  to  a  term  of  ninety-nine  years,  veste 
tees  upon  trust  to  secure  the  payment  of  the  anni 
to  a  further  trust  term  of  500  years,  the  trusts  of  ^ 
not  arise,  the  lands  were  limited  to  the  use  of  the 
of  the  marriage  and  the  heirs  of  his  body,  with  sev 
tations  over. 

There  was  issue  of  that  marriage  one  child  onlj 
fendant,  William  Henry  Rochfort. 

William  Rochfort  died  in  1798 ;  and  in  1801, . 
Rochfort^  his  widow,  married  the  Rev.  William 
and  upon  the  occasion  of  that  marriage,  a  settlem 
the  5th  of  February,  1801,  was  executed  between 
William  Beville  of  the  first  part,  Elizabeth  Rochj 
second  part,  and  trustees  of  the  third  part ;  when 
reciting  the  title  of  Elizabeth  Rocl^rt  to  an  esta 
term  of  her  life  in  certain  lands  therein  mentionec 
the  jointure  annuity  of  480/.,  and  also  to  another  a 
138/.  XOs.  during  her  life ;  and  that  the  clear  ann 
of  the  lands  and  hereditaments  charged  with  the  pi 
the  said  annuity  or  sum  of  480/.  to  Elizabeth . 
during  her  life,  by  the  indenture  of  the  13th  of  Mi 
did  not,  upon  an  average,  exceed  the  sum  of  240/., ; 
therefore,  insuflScient  to  answer  the  accruing  pa} 
the  said  annuity ;  Elizabeth  Rochfortj  in  consid 
the  intended  marriage,  and  with  the  approbation  o 
intended  husband,  demised  the  first-mentioned  lar 
trustees,  for  the  term  of  ninety-nine  years,  if  she  \ 
long  live :  and  also  granted  and  assigned  to  the  s 
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tees,  the  said  annuity  or  yearly  sum  of  480/.,  by  the  inden- 
tore  of  the  13th  of  May,  1788,  limited  to  the  use  of  the  said 
EHzabeik  Rocl^fbrt  and  her  assigns  for  her  life,  and  all 
ineara  and  future  payments  thereof,  and  all  the  powers 
lod  remedies  of  her,  the  said  Elizabeth  Rochjbrtj  for  reco- 
reringand  enforcing  the  payment  thereof,  and  all  her  estate, 
&c.,in  and  to  the  same :  to  hold  the  said  annuity  or  yearly 
ram  of  480/.,  and  the  arrears  and  future  payments  thereof, 
upon  the  trusts  thereinafter  expressed  concerning  the  same. 
And  Elizabeth  Rocl^fort  also  assigned  to  the  same  trus- 
tees the  annuity  of  138/.  10^.,  and  the  arrears  and  future 
payments  thereof     And  it  was  declared  that  the  trustees 
should  stand  possessed  of  the  lands  demised  to  them,  and 
also  of  the  annuity  of  480/.,  and  the  arrears  and  future  pay- 
ments thereof,  and  also  of  the  annuity  of  138/.  10^.,  and  the 
arrears  and  future  payments  thereof,  upon  trust  (after  the 
solemnization  of  the  marriage),  that  if  William  Henry  Roch- 
forty  the  son  of  Elizabeth  Rochfortj  should  attain  the  age 
of  twenty-one  years,  then  the  trustees  should  thenceforth, 
yearly  and  every  year  during  the  joint  lives  of  Elizabeth 
Roehjbrt  and  William  Henry  Rochfort,  by  and  out  of  the 
yearly  rents  of  said  lands  and  by  and  out  of  said  annuities, 
lery  and  raise  one  annuity  or  clear  yearly  sum  of  100/., 
and  pay  same  quarterly  to  William  Henry  Rochfort  and 
his  assigns,  for  his  and  their  use.    Provided  always  that  if 
William  Henry  Rochfort  should,  at  any  time  during  the 
joint  lives  of  him  and  Elizabeth  Rochfort^  become  entitled 
to  any  annual  sum  of  money,  or  any  estate,  property  or 
provision  whatsoever,    during  his  life  or  for  any  greater 
estate  or  interest  whatsoever,  then  in  that  case,  if  the 
lonual  sum,  or  the  estate  or  provision  to  which  he  should 
lecome  entitled  as  aforesaid,  should  amount  to  or  produce 
le  annual  sum  of  100/.  or  upwards,    the  annual  sum  of 
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100/.,  thereby  directed  to  be  raised  and  paid 
Henry  Rochjbrt  and  his  assigns,  for  the  lives 
Elizabeth  Rochjbrt ^  as  before  mentioned,  shoul 
be  no  longer  payable ;  but  if  the  annual  sum,  oi 
property  or  provision,  to  which  he  should  so  b^ 
tied,  should  amount  to  or  produce  less  than 
sum  of  100/.,  then  so  much  of  the  annual  su; 
thereby  directed  to  be  levied  and  paid  to  Will 
Rochjbrt  and  his  assigns  during  the  joint  lives 
Elizabeth  Rochfortj  should  cease  and  be  no  long 
as  the  annual  sum  or  produce  of  the  estate,  propc 
vision,  to  which  William  Henry  Rochfort  sho 
entitled,  should  amount  to.     The  trusts  of  tl 
ninety-nine  years,  and  of  the  annuity  of  138/. 
then  declared  to  be  for  the  Rev.  William  Bev\ 
the  joint  lives  of  himself  and  Elizabeth  Rochjbri 
should  die  in  her  life-time,  then  in  trust  for  Eliz 
Jbrt  and  her  assigns.   And  as  to  the  annuity  of 
agreed  that,  subject  and  charged  as  before  m 
trustees  should,  during  the  joint  lives  of  Elizt 
and  William  Seville^  receive  and  take  so  n 
part  of  the  said  annuity  or  yearly  sum  of  48 
yearly  rents,  issues,  and  profits  of  the  lands 
ditaments  charged  with  the  payment  ther 
time  to  time  be  suflScient  to  pay  and  satisf} 
the  said  part  of  said  annuity  or  yearly  si 
from  time  to  time,  the  same  should  be  re 
tees,  as  therein  before  mentioned,  unto  T 
his  assigns,  for  his  and  their  own  proper  ^ 
if  William  Beville  should  depart  this  ' 
Elizabeth  Rochjort^  then  that  the  tru? 
time  of  the  decease  of  William  Bevili 
life  of  Elizabeth  Rochfort^  receive 
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Buchpart  of  said  annuity,  or  yearly  sum  of  480/.,  as  the        1845. 
clear  yearly  rents  and  profits  of  the  lands  and  hereditaments 
^ittged  with  the  payment  thereof,  should  from  time  to  time 
be  sufficient  to  pay  and  satisfy ;  and  should  pay  the  said 
part  of  the  said  annuity  or  yearly  sum,  when  and  as,  from 
tine  to  time,  the  same  should  be  received  by  the  trustees, 
as  thereinbefore  mentioned,  unto  Elizabeth  Rochjbrt  and 
her  assigns,  for  her  and  their  proper  use  and  benefit.    And 
it  was  declared  that  the  trustees  should  stand  possessed  of 
and  interested  in  the  arrears  then  due  and  owing  of  the 
said  annuity  or  yearly  sum  of  480/.,  and  also  of  and  in  all 
the  arrears  which  should  thereafter  accrue  or  become  due  of 
the  said  annuity  or  yearly  sum  of  480/.,  in  consequence  of 
the  rents,  issues,  and  profits  of  the  lands  and  hereditaments 
charged  therewith  being  insufficient  to  answer  the  same, 
tipon  trust,  if  William  Henry  Rochfort  should  attain  the 
age  of  twenty-one  years  or  marry,  and  should  survive  Eli^ 
zabeih  Rochfort^  then,  immediately  after  the  decease  of 
Elizabeth  Rochfort^  and  William  Henry  Rochfort  attain- 
ing the  age  of  twenty-one  years,  or  marrying,  that  the  trus- 
ts should,  by  good  and  effectual  conveyances,  release, 
exonerate,  and  discharge  all  and  singular  the  lands  and  he- 
reditaments charged  with  the  annuity  or  yearly   sum   of 
^^0/.,  of  and  from  the  said  arrears,  at  the  time  of  the  settle- 
''^entdue,  or  theretofore  to  become  due,  as  thereinbefore 
^&9  mentioned,  for  and  in  respect  of  the  said  annuity  or 
yearly  sum  of  480/. ;  and  of  and  from  all  powers  and  reme- 
I       ^ies  for  recovering  and  enforcing  payment  thereof.     And 
•       *»pon  further  trust,  that  if  William  Henry  Rochfort  should 
I       either  depart  this  life  in  the  life-time  oi  Elizabeth  Rochfort^ 
^^  should  survive  Elizabeth  Rochfort  and  depart  this  life 
^''^der  the  age  of  twenty-one  years,  and  without  being  or 
'■^g  been  married,  then  and  in  that  case  the  trustees 
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should  stand  possessed  of  and  interested  in  the  arrears 
due,  and  thereafter  to  become  due,  as  thereinbefore  nes-m 
tioned,  of  said  annuity  or  yearly  sum  of  480/.,  upon  amai 
for  such  trusts  and  purposes  as  Elizabeth  Rochfort  should 
by  deed  or  will  appoint ;  and  in  de&ult  of  such  appointmeor 
should  call  in  and  enforce  the  payment  of  the  said  arrears 
and  lay  out  and  invest  the  money  which  should  come  to 
their  hands  for  or  in  respect  of  the  same,    in  the  pablk 
funds  or  on  real  securities,  and  pay  the  interest  and  annoal 
produce  thereof  to  Elizabeth  Rochfort  for  her  life;  and, 
after  her  decease,  to  William  BetriUe  for  his  life ;  and,  after 
the  dfcfaw.  of  the  survivor  of  them,  in  trust  for  the  children 
of  William  Seville  and  BKzabeth  Rochfort,  who  should  at- 
tain the  age  of  twenty^-one  years,  or  many,  in  equal  sham; 
and  if  but  one  child,  in  trust  for  such  child ;  and  if  no  eUld, 
in  trust  for  the  survivor  of  William  BemUe  and  Elizabeth 
Rochfort  absolutely.     And  it  was  further  declared  that,  in 
the  mean  time,  and  until,  under  the  trusts  thereinbefore 
declared,  the  said  arrears  of  the  said  annuity  of  480/.  should 
either  become  absolutely  vested  in  William  Henry  Bock' 
forti  his  executors,  administrators  and  assigns,  or  become 
absolutely  subject  to  the  appointment  and  disposition  of 
Elizabeth  Rochfort^ — the  trustees  should  forbear  from  re- 
quiring or  enforcing  payment  of  the  said  arrears. 

William  Henry  Rochfort  attained  the  age  of  twenty-one 
years ;  and,  in  Michaelmas  Term,  1819,  suffered  arecorery 
of  the  lands  in  the  settlement  of  1788  :  which,  by  deed  of 
the  18th  of  June,  1819,  made  between  William  BeviUewi 
Elizabeth  Beville,  his  wife,  of  the  first  part ;  William  Henri 
Rochfort,  of  the  second  part ;  and  certain  other  persons  of 
the  third  and  fourth  parts;  (being  the  deed  making  the  tenant 
to  the  prcecfpe)^  was  declared  to  enure  for  assuring  and  oon- 


CASES  IN  CHANCERY 

ittting  to  the  trustees  in  the  deed  of  1801 ,  the  said  annuity 

^480£,  and  all  the  arrears  and  future  payments  of  the  same, 

^  powers  for  enforcing  payment  thereof,  and  the  trusts 

^ieclaredof  the  same,  by  the  indenture  of  the  6th  of  Fe« 

i^oary,  1801;  and,  subject  thereto,  to  the  use  of  William 

Benry  Rachjbrt^  his  heirs  and  assigns. 


437 

1845. 

Battersby 
r. 

ROCHFORT. 
Statement. 


In  1822  the  Rev.  William  Seville  died;  and  in  1827, 
Elizabeth  BevUky  his  widow,  married  General  Charles 
BrowMf  who  died  in  1836,  leaving  his  wife  surviving. 

In  1821  WiUiom  Henry  Rochfort  was  discharged  as  an 
insolvent  debtor  in  England.  On  the  21st  of  July,  1821, 
be  executed  an  assignment  of  all  his  real  and  personal  estate 
U>  the  Provisional  Assignee  of  Insolvents  in  England  ;  who, 
by  deed  of  the  17th  of  February,  1823,  assigned  same  to 
IVUUam  Gustard  and  Charles  Smiih,  the  assignees  of  the 
estate  and  effects  of  the  insolvent. 

By  indenture  of  the  30th  of  March,  1841,  William  Henry 
Roeh/brt  mortgaged  the  lands  to  Thomas  Battersby^  the 
plaintiff,  to  secure  the  repayment  of  a  sum  of  3000/.,  then 
tranced  by  Um  to  the  mortgagor.  This  mortgage  was 
^«ljr  registered  on  the  30th  of  March,  1841.  The  money 
'ent  was  also  secured  by  the  bond  and  warrant  of  William 
O^nry  Mochjbrt,  upon  which  judgement  was  entered,  as  of 
Hilary  Term,  1841. 


The  bill  was  filed  by  Thomas  Battersby  against  William 
Sienry  Rochfort,  Elizabeth  Broivn,  William  Gustard^ 
Charles  Smith,  and  ethers.  It  stated,  in  addition  to  the 
bregoing  matters,  that,  some  time  in  the  year  1835,  in  con- 
equence  of  the  expiration  or  eviction  of  a  certain  lease,  to 
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which  the  lands  had  been  subject,  the  yearly  rents  and  pr 
fits  thereof  very  much  increased,  and  yielded  ever  since  ti 
last-mentioned  period,  rents  and  profits  to  the  amount  < 
1100/.  and  upwards,  and  far  more  than  sufficient  to  di 
charge  the  annuity  of  480/. ;  to  which  surplus  rents  aj 
profits  William  Henry  Rochfort  was  entitled ;  and  tb 
Elizabeth  Brown  was  in  receipt  of  the  rents  of  the  laorfi 
and  that  she  insisted  that  she  was  entitled  to  continue  in 
receipt  of  the  whole  of  such  rents,  and  apply  the  surplu 
thereof,  over  and  above  the  amount  of  her  jointure,  towanb 
the  discharge  of  the  arrears  thereof,  which  accrued  befiwe 
this  increase  of  the  rental  of  the  lands  and  while  the  reots 
thereof  were  insufficient  for  the  payment  of  the  jointure: 
whereas,  the  plaintiff  submitted  that  she  was  precluded  bjr 
the  deeds  of  February,  1801,  and  June,  1819,  firom  receiv- 
ing or  recovering  out  of  the  lands  the  said  arrears,  during 
the  life  of  William  Henry  RochforU  or  unless  or  until  she 
should  survive  William  Henry  Rochfort  ;  and  that  he,  the 
plaintiff,  was  entitled  to  have  the  mortgaged  premises  sold, 
subject  to  the  jointure,  for  liquidation  of  his  mortgage  debt; 
and  in  the  mean  time  to  have  a  receiver  appointed ;  to  the 
end  that  the  rents  and  profits  might  be  applied,  in  the  first 
instance,  to  the  payment  of  the  accruing  gales  of  the  join- 
ture ;  and,  subject  thereto,  to  the  liquidation  of  the  princi- 
pal, interest,  and  costs  due  to  the  plaintiff  on  foot  of  his 
mortgage  and  securities  collateral  therewith.     The  plain- 
tiff also  charged  by  his  bill,  that  the  assignments  by  ffB- 
Ham  Henry  Rocf\fi)rt  to  the  Provisional  Assignee,  and  by 
the  latter  to  the  general  assignees,  were  not  registered  in 
the  Office  for  Registering  Deeds  in  Ireland  ;  and  that,  at  the 
time  of  the  execution  of  the  mortgage  of  1841,  and  when 
he  lent  the  3000/.  on  the  security  thereof,  he  had  no  m^- 
tice  of  these  assignments,  or  of  the  insolvency  oF  WilUoM 
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Hmn/  Rockfort.  The  bill  prayed  a  foreclosure  and  sale, 
nbjeGt  to  the  annuity ;  and  for  the  appointment  of  a  re- 
carer;  and  that  the  rents  and  profits  might  be  applied,  in 
tk  first  instance,  in  payment  of  the  accruing  gales  of  the 
jointure  of  480/.  to  Elizabeth  Brotvfiy  and,  subject  thereto, 
to  the  liquidation  of  the  plaintiff's  debt  and  costs. 


1845. 

r ^ 

Battersby 

V. 

RocnFORT. 
Statement, 


Mn.  Broum,  by  her  answer,  said  that,  on  the  death  of 
VUUam  Rachjbrt^  the  lands  of  MoUinstown  produced  only 
ao  annual  rent  of  240/.  Irish,  and  the  lands  of  Belfield  an 
tonoal  rent  of  50/. :  that,  the  annual  rents  being  insufficient 
to  pay  the  jointure  of  480/.,  she,  on  the  death  of  William 
BatA/brt,  entered  into  possession  of  the  lands,  and  had  ever 
ttoce  continued  in  receipt  of  the  rents  thereof:  that  in  1833, 
^ving  been  informed  that  the  surviving  life  in  the  lease  of 
iielTtbof  March,  1770,  under  which  the  lands  of  MoUins- 
4>wn  were  held,  was  dead,  and  that  a  renewal  thereof^  execu- 
-edby  William  Rochfort  in  1796, 'was  not  binding  on  her  or 
>n  William  Henry  Roch/brt^  she  and  her  husband.  General 
Brrnn,  caused  an  ejectment  to  be  brought  for  the  recovery 
of  the  lands,  discharged  of  the  renewal;  which  was  tried  at 
the  Spring  Assizes  for  1835,  when  the  jury  found  a  verdict 
for  the  defendant,  subject  to  several  points  reserved ;  whicii 
Pobts  were  afterwards  argued,  and  judgment  was  given  for 
^  lessors  of  the  plaintiff:  and  she  admitted  that,  in  the 
year  1835,  she  got  possession  of  the  lands  by  virtue  of  the 
ejectment  proceeding^;  and  that  thereupon  the  same  were 
^et  to  the  occupying  tenants  for  the  gross  annual  sum  of 
624/.,  being  the  same  amount  of  rent  which  had  been  previ- 
ously received  thereout  by  the  defendant  in  the  ejectment; 
indthat,  in  1837,  a  reletting  of  the  lands  took  place,  when 
ie  annual  rental  was  increased  to  84 1/.  And  she  submitted 
at,  according  to  the  true  construction  of  the  settlement  of 
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1801,  the  yearly  rents  of  the  lands  should  be  applied,  after 
payment  of  the  usual  outgoings  and  the  expenses  of  im- 
nagement,  in  the  first  place,  in  keeping  down  the  secnaag 
payments  of  the  annuity  of  480/.  fiN>m  the  time  of  there- 
letting  ;  and  that  the  surplus  rents  should  be  paid  to  Irer, 
to  be  applied  towards  satisfaction  of  the  arrears  of  the  an- 
nuity,  which  accrued  since  the  date  of  the  deed  of  February, 
1801;  and  that,  after  satis&ction  of  such  arrears,  and  not 
before,  the  surplus  rents  should  be  received  and  retained  by 
the  trustees  of  the  settlement  of  1801,  towards  the  sadi- 
faction  of  the  arrears  of  the  said  annuity,  which  were  doe 
at  the  time  of  the  execution  of  that  settlement:  and  tbit 
William  Henry  Rochjbrt^  or  any  person  claiming  wider 
him,  was  not  entitled  to  the  lands,  or  the  rents  or  profits 
thereof,  until  after  the  entire  of  said  arrears  had  been  levied 
thereout.  And  submitted  that  she  was  not  precluded  by 
the  deeds  of  the  5th  of  February,  1801,  and  18 th  of  June, 
1819,  from  recovering  the  arrears  out  of  the  lands,  doiiflf 
the  life  of  William  Henry  Roch/artj  or  unless  or^until  lb 
should  survive  him  ;  for  that,  notwithstanding  those  deediy 
she  was  entitled  to  be  paid  out  of  the  lands  all  arrears  of 
the  said  annuity  which  accrued  since  the  execution  of  tk 
settlement  of  1801;  and  that  the  clause  in  that  deedallodeJ 
to,  only  applied  to  the  arrears  of  the  annuity  due  at  tk 
date  of  the  settlement,  and  any  subsequent  arrears  whidi 
might  be  due  at  the  time  of  her  death,  in  the  life-time  of 
William  Henry  Rochfortj  and  which  arrears  might  be  then 
due  in  consequence  of  a  deficiency  in  the  whole  rents  to 
discharge  the  entire  annuity  and  the  arrears  thereof,  wludi 
should  have  accrued  since  the  date  of  said  settlement :  tA 
that  there  was  nothing  in  the  settlement  to  preclude  her 
from  not  permitting  any  sum  to  remain  due  for  arrears  at 
the  time  of  her  death,  provided  the  rents  were  suflScient  ti 
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«y  tame;  bat  that,  on  the  contrary,  she  was  entitled  to        1645. 
liaTe  the  entire  amount  of  therents  remaining  after  payment  ' 

oCthe  aocming  gales  of  the  annuity,  applied  in  discharge  of  v. 

ittd  arrears :  and  that  the  deed  of  1801  was  only  to  operate 
ifon  the  arrears  of  the  annuity  due  at  the  time  of  its  exe- 
eation,  and  any  arrears  which  might  be  due  at  the  time  of 
kr  death,  in  caae  there  should  be  any  such,  occasioned  by 
tiAiency  in  the  entire  rents  of  the  lands  to  discharge  the 
tune  daring  her  life-time. 

No  evidence  was  given  in  relation  to  the  lease  of  1770, 
or  the  ejectment  of  1835.  It  appeared  that  the  assign- 
nent  from  William  Henry  Rochfort  to  the  Provisional 
Assignee  had  not  been  registered ;  but  that  on  the  23rd  of 
A{Kril,  1830,  there  had  been  filed,  in  the  Office  for  Regis- 
tttiag  Deeds  in  Ireland,  a  document  purporting  to  be  a 
memorial  to  be  registered  pursuant  to  the  Act,  of  an  in^ 
Venture  bearing  date  the  17  th  of  February,  1823,  made 
Wtween  Henry  Dance^  the  Provisional  Assignee  of  the 
Estate  and  Effects  of  Insolvent  Debtors  in  England,  pursu- 
it to  the  1  Geo.  IV.  c.  119,  of  the  one  part,  andTFiZ/tam 
Gustard  and  Charles  Smith  of  the  other  part ;  whereby, 
after  reciting  that  by  indenture  dated  the  21st  of  July, 
1821,  made  between  WUUam  Henry  Rochfort,  an  insol- 
v^t  debtor,  then  a  prisoner  in  the  King's  Bench  Prison 
<^the  one  part,  and  said  Henry  Dance,  as  such  Provisional 
Attignee,  of  the  other  part,  all  the  estate,  right,  title,  inter- 
act, and  trust  of  the  said  insolvent,  in  possession,  reversion, 
lemainder,  or  expectancy,  except  the  wearing  apparel  and 
oeoessaries  therein  mentioned,  were  conveyed  and  assigned 
o  Henry  Dance,  as  such  Provisional  Assignee,  his  suc- 
essors  and  assigns  ;  he,  the  said  Henry  Dance,  did  convey, 
isign,  transfer,  and  set  over  unto  William  Gustard  and 
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CharUs  Smithy  their  heirs,  executors,  &c.,  all  the  estih.^ 
title,  interest,  and  trust  of,  in,  and  to  the  real  and  perso^iii 
estate,  whatsoever  and  wheresoever,  which  by  virtue  of  tk 
therein- recited  indenture  were  vested  in  Henry  Dance ;  to 
hold  to  them,  their  heirs,  executors,  &c.,  according  to  the 
respective  natures,   properties,  and  tenures  thereof.    Tie 
assignments  from  William  Henry  Rochfort  to  the  Pron- 
sional  Assignee,  and  from  the  latter  to  the  general  anig- 
nees,  were  duly  filed  as  of  record  in  the  Court  for  the  Relief    I 
of  Insolvent  Debtors  in  England,  pursuant  to  the  1  Geo. 
IV,  c.  119,  s.  7. 

Argument.  Mr.   Moore^   Mr.   Monahan,  and  Mr.  Hutton^  for  the 

plaintiff. 

The  mortgage  has  priority  over  the  assignment  to  tbe 
provisional  and  general  assignees,  by  virtue  of  its  prior  re- 
gistration. The  6  Anne,  c.  2,  is  general  in  its  provisions, 
and  applies  to  all  conveyances  of  lands  in  Ireland,  whether 
executed  in  Ireland  or  not.  If,  therefore,  this  were  not  the 
case  of  an  assignment  pursuant  to  an  Act  of  Parliament, 
the  priority  of  the  plaintiff  would  be  undoubted ;  for  tbe 
registration  of  the  assignment  from  the  provisional  to  tbe 
general  assignees  does  not  operate  as  a  registration  of  tbe 
assignment  from  the  insolvent  to  the  Provisional  Assignee: 
Lessee  of  Rennick  v.  Armstrong(a);  Honeycombe  v.  Wd- 
dron{b).  Then  does  the  1  Geo.  IV.  c.  119,  dispense  with 
the  necessity  of  registering  the  assignment  to  the  Pion- 
sional^ Assignee?  It  does  not  do  so  expresl^ly  ;  and  there 
is  nothing  in  it  which  renders  a  registration  of  the  asngiH 
ment  impossible.  Similar  assignments  have  been  regifr* 
tered ;  Sumpter  v.  Cooper{c) :  and  that  the  policy  of  the 

(a)  Hud.  &  B.  727.  (c)  2  B.  &  Ad.  23. 

(b)  Str.  1064. 


Battbbsby 

V. 
ROCHFORT. 

Argument, 


CASES  IN  CHANCERY.  443 

L^fislatore  was  to  have  such  assignments  registered,  ap-        1845. 

peanfrom  the  last  Insolvent  Act,  1  &  2  Vie.  c.  110,  s.  46. 

Ve  also  submit  that  the  1  Geo.  IV.  c.  119,  does  not  extend 

to  lands  in  Ireland ;  and  consequently  that  nothing  in  the 
lands  in  question  passed  to  the  assignee  under  the  English 
iaiolFency :  Stem's  case(a) ;  Selkrig  v.  Davieaip) ;  Ex  parte 
Cdu{c).  But  if  the  Court  should  be  of  opinion  that  the  as- 
tignment  to  the  Provisional  Assignee  did  notrequire  to  be  re- 
gistered, to  g^ve  it  priority,  yet  as  the  sub-assignment  does 
require  to  be  registered,  and  as  the  memorial  of  it  does  not 
ipecify  the  names  of  the  lands,  or  the  county,  barony, 
parish,  or  townland  in  which  they  are  situated,  the  registra- 
tion of  it  is  invalid  ;  and  the  plaintiff  is  entitled  to  priority. 

Mr.  Sergeant  Warren^  Mr.  Brooke^  and  Mr.  Hunt  for 
Mrs.  Brown, 

Mr.  Battersby  and  Mr.  De  Moleyns  for  William  Henry 
Rochfort, 

Mr.  Rolleston  and  Mr.  Graydon  for  William  Custard 
and  Charles  Smith. 

As  by  the  1  Geo.  IV.  c.  119,  s.  7,  every  assignment, 
whether  to  a  provisional  or  other  assignee,  must  be  filed  in 
the  Insolvent  Court,  it  would  be  impossible  to  comply  with 
the  Registry  Acts,  which  require  the  deed  to  be  produced 
to  the  officer.  The  provision  made  by  the  1  &  2  Vic.  c.  1 10, 
(.  46,  for  the  registration  of  the  vesting  order  and  the  order 


(rt)  1  Rose  App.  462.  (r)  2  Dca.  &  Ch.  100. 

(b)  2  Dow,  230. 
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for  the  appointment  of  assignees^  shows  the  necessity  fli^* 
the  enactment :  the  clause  itself  is,  however^  inaccont^  i 
its  termsi  there  being  no  register  in  Wales.     The  pn^^ 
sion  of  the  Registry  Act,  requiring  the  county,  barony, 
parish,  or  townland,  to  be  set  out  in  the  memorial,  shoti 
that  it  cannot  apply  to  assignments  to  provisional  or  other 
assignees  of  an  insolvent :  for  such  assignments  are  alwayii 
in  general  terms,  of  all  the  insolvent's  real  and  persoml 
estate ;  and  though  a  memorial  of  the  asrignment  should  bi    . 
put  on  the  file  of  the  Registry  Office,  it  would  be  useloii    j 
as  it  would  not  appear  upon  searches  against  lands  :  Ary    ] 
y.  SmUh{a)  ;  Warburtm  v.  Ivie{b).   The  7  Geo.  IV.c.51, 
s.  19,  was  also  referred  to. 


Mr.  Monahan  replied. 


The  Lord  Chancbllou  expressed  an  opinion  upon  tie 
construction  of  the  settlement  of  1801,  un&vourable  to  tbe 
claim  of  Mrs.  Brown ;  but  having  directed  an  inqoirj  to 
ascertain  what  lease  of  the  estate  existed  at  the  time  of  tk 
settlement  of  the  5th  of  February,  1801,  and  for  what  tenn, 
and  for  what  rent,  and  all  particulars  in  relation  to  saU 
lease,  and  when  such  lease  determined  or  was  encted,  and 
under  what  circumstances ;  he,  upon  the  return  of  the 
report,  directed  the  cause  to  be  reheard  upon  the  qaesdoa 
of  the  construction  of  that  settlement.  Upon  the  questien 
upon  the  Registry  Act,  his  Lordship  pronounced  the  fol- 
lowing judgment : 


(a)  1  Hud.  &  B.  758. 
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HI  Lord  Chancellor  : — 

I  reserved  the  question  upon  the  Registry  Acts.  It  was 
}perly  admitted  that  if  the  assignment  or  conveyance 
m  the  insolvent  to  the  Provisional  Assignee  ought  to 
'6  been  registered,  the  title  of  the  plaintiff  was  to  be 
ferred  to  that  of  the  defendants,  as  the  registry  of  the 
veyance  from  the  provisional  assignee  to  the  general 
gnees  could  not  operate  as  a  registration  of  the  convey- 
e  to  the  Provisional  Assignee,  or  amount  by  itself  to  a 
icient  registration.  I  have,  therefore,  only  to  decide 
question,  whether  it  was  necessary  to  register  the  con- 
ance  to  the  Provisional  Assignee. 

The  Registry  Act  here  is  general  in  the  permission 
ich  it  gives  to  register  all  deeds  and  conveyances  by 
ich  any  hereditaments  may  be  anyways  affected ;  and 
ority  is  given  to  deeds  according  to  the  time  of  register- 
;,  over  other  registered  documents ;  and  any  deed  or 
iveyance,  not  registered,  of  any  hereditaments  comprised 
a  deed,  a  memorial  whereof  shall  be  registered,  is  made 
id  against  the  registered  deed  and  against  judgment  cre- 
»r8.  There  is  no  exception  of  conveyances  executed 
der  the  authority  of  Acts  of  Parliament,  or  required  to  be 
corded  elsewhere  ;  and  of  course  the  Act,  as  several  sub- 
]oent  provisions  show,  was  intended  to  comprise  deeds 
ecuted  out  of  Ireland.  The  opinion  of  the  Judges  in 
arburton  v.  Loveland{a),  as  delivered  in  the  House  of 
rds,  after  two  arguments  at  the  Bar,  was,  that  the  Ian- 
tge  of  the  Act  throughout,  and  more  particularly  in  the 
1  section,  seems  to  establish  this  to  have  been  its  leading 

00  l>  Dow  .Sc  Clark,  41K>. 
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object ;  that,  as  far  as  deeds  were  concerned,  the  Act  Ao'^ 
give  complete  information,  and  that  any  necessity  of  Ic^ 
ing  further  for  deeds  than  into  the  register  itself  should 
superseded.  And  it  was  manifest,  they  said,  that  no  ccb 
struction  of  the  Act  is  so  well  calculated  to  carry  into 
effect  this  its  avowed  object,  as  that  which  forces  all  tnus- 
fers  and  dispositions  of  every  kind,  and  by  whomsoerer 
made,  to  be  put  upon  the  face  of  the  register,  so  as  to  be 
open  to  the  inspection  of  all  parties  who  may  at  any  time 
claim  an  interest  therein.  These  observations,  which  I 
willingly  adopt,  apply  with  as  much  force  to  this  caie 
as  to  that  in  which  they  are  delivered.  Any  convey- 
ance by  William  Henry  Roch/ort  himself  whilst  solyenti 
although  for  his  creditors,  would  have  required  registn- 
tion  to  protect  it  against  a  subsequent  registered  deed. 
But  it  was  argued  that  the  provisions  of  the  Engliib 
Insolvent  Act,  which  was  in  operation  at  the  time  of 
the  conveyance  (I  Geo.  IV.  c.  119),  rendered  a  re- 
gistration here  unnecessary,  not  by  express  provision,  but 
by  implication.  An  insolvent  was  allowed  by  the  Act 
to  present  a  petition  to  the  Court  for  his  discharge,  and  be 
was  required,  at  the  time  of  subscribing  such  petition,  to 
duly  execute  a  conveyance  and  assignment  in  such  manner 
and  form  as  the  Court  should  direct,  of  all  his  real  and  per- 
sonal estate,  so  as  to  vest  the  same  in  the  Provisional 
Assignee  of  the  Court ;  which  conveyance  was  to  be  ToiH 
if  the  insolvent  should  not  obtain  his  discharge;  and  if  be 
should,  proper  persons  were  to  be  appointed  as  assigneeSt 
and  the  Provisional  Assignee  is  directed  to  assign  to  them 
the  previous  estate  and  effects  ;  and  every  such  assignment 
whether  to  a  provisional  or  other  assignee,  is  to  be  enterei 
on  the  proceedings  of  the  Court,  and  an  office  copy  is  ma^ 
evidence.    The  circumstance  that,  when  the  insolvent  cho- 
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0  tie  a  petition  for  his  discharge,  it  was  incumbent  upon 
lim  to  convey  his  estate  to  the  Provisional  Assignee,  of 
soone  would  not  operate  as  a  repeal  of  the  Registering 
Kdiin  the  County.  Such  a  conveyance,  unregistered,  would 
«  open  to  all  the  mischiefs  intended  to  be  guarded  against 
J  those  Act8»  if  it  were  to  have  precedence  over  a  subse- 
uent  roistered  deed.  The  like  mischief  continuing, 
berefore,  the  like  remedy  should  still  be  operative.  But 
;  was  contended  that  the  assignments  were  to  be  recorded 

1  the  Court,  and,  therefore,  could  not  be  registered ;  and, 
ODsequently,  registration  must  be  considered  no  longer 
ecessary.  The  Act  does  not  prescribe  the  time  within 
rbieh  the  assignments  are  to  be  entered  upon  the  pro* 
«edings  of  the  Court.  It  does  not  appear  to  me  that  this 
m)Tision  is  inconsistent  with  the  prior  registration  here  of 
be  deed,  nor  indeed  do  I  know  how  the  entering  of  the 
nrignment  on  the  proceedings  of  the  Court  would  prevent 
lie  subsequent  registration  of  the  deed  with  the  permission 
)f  the  Court,  which  would  have  been  given  as  of  course. 
The  Acts  of  Parliament  may  well  stand  together;  and  the 
requisitions  of  both  might  have  been  complied  with ;  the 
^ignments  might  have  been  registered  here  and  also  en- 
vied on  the  proceedings  of  the  Insolvent  Court  in  Eng- 
^d.  It  would  be  contrary  to  settled  rules  of  interpreta- 
^n,  therefore,  to  hold  the  latter  to  be  a  repeal  of  the 
ormer  Act.  It  was  said  that  the  late  Act  of  7Geo.I  V.ena- 
M  the  assignees,  by  having  two  parts  of  the  assignment 
9  them  from  the  Provisional  Assignee,  to  register  one  part 
fit ;  but  this,  I  think,  does  not  aflfect  the  question.  And 
le  provision  in  the  1  &  2  Vic.  c.  110,  s.  46,  copied  into  our 
isolvent  Act,  I  think  clearly  shows  the  impression  of  the 
?giblatnre,  that,  under  the  prior  Statutes,  conveyances  by 
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an  insolvent  debtor  to  the  Provisional  Asig^ee,  and  froQ 
the  latter  to  the  particular  assignee,  would  be  subjeetfo 
registration;  and  such  was  the  anxiety  of  Parliament  to 
further  the  object  of  these  laws,  that  the  vesting  or  otlier 
order,  which  came  in  lieu  of  a  conveyance,  is  required  to  be 
registered  just  as  the  deed  ought  to  have  been.  The  eri- 
dence  afforded  by  this  provision,  of  the  view  taken  of  the 
former  law  by  the  Legislature  when  the  late  Act  wai 
passed,  is  not  weakened  by  the  critidsm  about  the  word 
Wales  in  the  clause,  if  even  that  word  was  improperly  in- 
troduced ;  but  although  there  is  no  general  registration  Act 
in  Wales,  there  may  be  laws  requiring  the  registration  of 
some  particular  deeds  in  certain  localities.  Upon  the  whole, 
I  think  it  clear  that  the  conveyance  to  the  Provisional  A«- 
signee  was  subject  to  the  g^eneral  law  as  to  registration  in 
this  country;  and,  therefore,  that  the  claim  of  the  plaintif 
must  prevail  over  the  title  of  the  assignees.  The  view 
which  I  have  taken  of  the  case  renders  it  unnecessary  ti 
consider  the  other  points  upon  the  Registering  Acts  whicb 
were  argued  at  the  Bar. 


stmtement.  Qn  the  14th  of  NovembcF,  1845,  the  Master  made  bis 

report,  pursuant  to  the  order  of  reference  before  mentioned; 
and  found  that  the  Earl  of  Belvidere  being  seised  in  fee  of 
MoUinstown,  by  lease  and  release  of  the  17th  of  March, 
1770,  demised  the  same  to  Garrett  Tyrrell^  for  the  term 
of  three  lives  and  the  life  of  the  survivor,  and  for  the  lives 
of  the  three  persons  whom  the  lessee  should  succesuvely 
appoint  in  the  place  of  the  first  three  lives,  upon  thdr  asd 
each  of  their  deaths,  in  the  manner  and  under  the  restric- 
tions and  upon  the  payment  of  buch  fines,  as  thereinaftei 
mentioned,  at  the  yearly  rent  of  223/.  6*.  2rf. :  and  the 
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kme  eovenanted  that  he,  his  heirs  and  asugns,  would        1845. 

renijr,  dmng  the  term,  supply  the  Earl  and  his  heirs    battsbsbt 

ilk  a  specified  number  of  cars,  horses,  labourers,  and    i^k^ort. 

ads  of  straw»  upon  the  terms  therein  mentioned ;  and      statMumt. 

ould  not  sublet  without  consent,  or  upon  de&ult  would 

ijr  a  penal  rent :  and  the  Earl  covenanted  that  if  the  les- 

e  should,  within  one  month  after  the  fall  of  the  first  life, 

sainate  a  life  in  hir  place,  the  Earl  would  add  that  life 

die  term  in  the  lease ;  but  if  the  lessee  should  neglect  to 

minate  said  life  within  the  month,  then  the  Earl  would, 

I  a  life  being  nominated  within  three  months  firom  the 

id  of  said  month,  and  on  payment  of  a  fine  of  100/.,  add 

16  life  to  the  term :  and  if  the  lessee  should  neglect  to  no- 

onate  the  life  or  pay  the  fine  within  the  term  aforesaid, 

len  he  should  not  be  entitled  to  have  a  life  inserted  in  the 

hoe  of  the  life  so  dying.     There  were  similar  covenants 

)  renew  on  the  fell  of  the  two  other  lives ;  the  fine  upon 

be  &I1  of  the  second  life  being  160/.,  and  that  on  the  fell 

fthe  third  life  300/. 

By  indenture  of  the  9th  of  March,  1787,  the  lands  of 
Molinstown,  subject  to  the  lease  of  the  17th  of  March, 
^no,  and  also  the  lands  of  Belfield,  were  conveyed  to 
^Uiam  Rochfort,  in  fee. 

The  Master  then  set  forth  the  settlement  of  the  13th  of 
%,  1788,  and  reported  that  it  contained  a  powerj^utho- 
isiog  William  Rochfort  to  lease  the  lands  for  the  term  of 
lirty-one  years,  in  possession :  that  two  of  the  lives  in  the 
ise'of  1770  died  prior  to  1792  :  that  by  indenture  of  the 
h  of  June,  1 796,  William  Rochfort  granted  to  Joseph 
lughton  (then  entitled  to  the  interest  of  the  lessee)  a  re- 
wal  of  the  lease  of  1770,  for  the  surviving  life  and  two 
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1845.       other  lives:   and  by  deed  poll  of  equal  date,   rek 
^7     *  Haughton  from  the  observance  of  the  penal  covenai 

BATTBR8BT  ^  ^ 

^'  the  lease  of  1770,  Haughton  covenanting  to  pay  the  k 

240/.  instead  of  223/.  6s.  2d. 

He  further  reported  that,  at  the  time  of  the  settlemc 
1801,  there  existed,  of  the  lands  of  Mollinstown,  the 
of  1770,  in  which  one  life  only  was  then  in  being,  reo 
under  the  circumstances  aforesaid:  and  that  the  re 
240/.,  with  the  fee-farm  rent  of  50/.,  payable  out  of 
field,  was  received  by  Elizabeth  Brown  until  the  1 
November,  1834 :  that  the  surviving  life  in  the  lea 
1770  having  died  in  1808,  a  notice  to  quit  was,  in  Sq 
ber,  1833,  served  upon  Edward  Haughton^  who  was 
entitled  to  the  lands,  by  JbAn  Sperling^the  surviving  ti 
of  the  term  for  ninety-nine  years  created  by  the  settle 
of  1788,  at  the  instance  of  Elizabeth  Brown  and  her 
band :  that  an  ejectment  on  the  title  was  thereupon  bnn 
and  a  verdict  was  given  for  the  defendant,  subject  to  p 
saved  for  the  lessors  of  the  plaintiff,  viz. :  that  the  lei 
1796  was  made  in  violation  of  the  settlement  of  1788, 
was  contrary  to  the  stipulations  of  the  lease  of  1770y 
after  the  periods  within  which  alone  the  lives  cooli 
nominated  had  expired ;  and  also  because  the  renevi 
1796  was  not  made  by  persons  who,  under  the  settlei 
of  1788,  were  the  proper  persons  to  make  it;  and  thai 
dependently  of  the  lease  of  1770,  the  deed  of  1796  w» 
a  lease  agreeable  to  the  powers  under  the  settkoei 
1788.  The  points  saved  were  ruled  in  favour  of^heki 
of  the  plaintiff;  and  judgment  was  entered  for  the  (1 
tiffin  Trinity  Term,  1835.  No  habere  was  executtJ; 
on  the  20th  of  June,  1835,  Elizabeth  Brotrm  a^ 
husband  obtained  posrsossion   of  the  lands  by  \he  k« 
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oiidertenants  of  Houghton  attorning  and  becoming  their 
toumts. 

The  Master  further  reported,  that  upon  the  reference, 
tbe  counsel  ior  Elizabeth  Brown  required  him  to  receive 
efidence,  that  at  the  time  of  the  execution  of  the  settle- 
■eot  of  1801,  she  was  ignorant  of  the  execution  of  the  re- 
■ewal  of  1796,  and  of  the  effect  of  the  same  upon  her  rights 
inder  the  settlement  of  1788;  which  the  Master  refused  to 
lo,  as  same  was  not  within  the  terms  of  the  reference. 
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Battersby 
rocufort. 
Statement. 


Upon  the  report  being  brought  under  the  consideration 
of  the  Lord  Chancellor,  he  directed  the  cause  to  be  re- 
lieard  upon  the  construction  of  the  settlement  of  1801. 
Tlie  question  was,  accordingly,  argued  on  the  29th  of  Ja- 
Binry,  1846,  by  Mr.  Moore  and  Mr.  Monahan  for  the 
plaintiff,  and  Mr.  Serjeant  Warren  and  Mr.  Brooke  for 
Mn.  Broum  :  and  on  the  13th  of  February,  judgment  was 
given  by 


1846. 

Jan,  29. 
Feb.  13. 


Thb  Lord  Chancellor  : — 

The  bicts  stated  in  the  Master's  report  led  me  to 
re^nsider  the  case,  and  that  induced  me  to  desire  it 
to  be  re-argued  :  on  both  sides  the  case  was  well  argued. 
I  hare  since  read  all  the  papers,  and  the  result  is,  that  I 
dunk  that,  upon  the  former  hearing,  I  formed  an  erroneous 
i^ion.  The  settlement  is  an  ambiguous  one,  and  I  have 
bond  it  difficult  to  put  a  construction  upon  it  which  is  not 
)pen  to  objection.  Mrs.  Roch/orty  at  the  time  of  her 
leeond  marriage,  was  entitled  to  an  estate  for  life  in  one 


Judfftnent. 


452 


GASES  IN  CHANCERY. 


1846. 

t         —" 

Battebsbt 

9. 
RoCHfOBT. 


estate,  and  to  the  annuity  in  question,-of  4802.  per  anai^ 
issuing  out  of  anotlier  estate.     The  annuity  was  securoi/j^ 
the  umemI  way,  by  powers  of  distress  and  entry,  and  b/ j 
lerm  of  ninety*nine  years,  in  trustees.     Both  of  those  es- 
tates, subject  to  portions  for  younger  children,  were  settU 
on  the  first  and  other  sons  of  the  first  marriage.    She  wm    j 
ako  entitled  to  a  life  annuity  of  138/.  10«.  out  of  odwr    \ 
lands.    She  was  her  first  husband's  executrix,  aaJ^  by  pay*    j 
ment  of  his  debts,  had  become  entitled  ttf  &e  whole  of  iiii 
small  personal  estate.     She  hid  one  son,  who  was  fi?e 
years  old  on  her  secoadl  marriage.     These  fiftcts  are  all 
stated  in  the  sctdanent  of  1801  ;  and  it  is  also  recited  that 
the  clear  «mual  rents  of  the  lands  charged  with  the  4801. 
aavuity,  did  not,  upon  an  average,  exceed  the  sum  of  2402^ 
and  were,   therefore,  insufficient  to  answer  the  accruiog 
payments  of  the  first  annuity.     Thus,  in  effect,  the  son  mi 
without  any  provision. 

The  grounds  upon  which  I  think  the  accruing  rents  most 
be  applied  to  the  arrears  accrued  since  the  second  marriage,  are 
the  following :  First,  The  second  settlement  was  voluntarily 
made  by  the  widow;  it  contains  no  recital  from  which  an 
intention  to  benefit  the  son  can  be  collected ;  and  therefore k 
can  only  take  what  is  provided  for  him.  Secondly,  No  ab- 
solute provision  was  intended  for  him ;  for  if  the  seeoinl 
marriage  had  not  been  solemnized,  he  would  have  been 
left  wholly  dependent  on  his  mother.     Thirdly,  As  it  wtf 
known  that  upon  the  determination  of  the  existing  lease, 
which  it  appears,  by  the  Master's  report,  depended  on  one 
life,  the  rents  would  exceed  the  480/.  per  annum,  and  this 
event  might  have  happened  some  years  before  the  son  ob- 
tained his  majority,  it  is  not  likely  that  the  mother,  looUog 
at  the  terms  of  the  settlement,  intended  him  to  take  the 
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nrplu  rents  as  against  her,  \rhil8t  the  arrears  remained        1846. 

Watttfied.     There  is  no  trust  for  that  purpose  expressed ;    ^ 

upon  which  omissioo  I  place  much  reliance.     I  think  that     ^' 

BO  inch  tmst  ought  to  be  implied,  because  the  widow 
flteant  to  WtSae  no  provision  for  her  son  until  he  attauMd 
twenty'-one.  Fourthly,  If  the  son  attained  twenlf-one, 
dvinnuity  of  480/.,  and  the  annuity  of  138j«  10«.  were, 
daring  the  Joint  lives  of  the  mother  and  wm^  to  be  a  fund 
br  providing  him  with  100/.  a  year^  which  was  to  cease 
wholly  or  partially  if  he  became  entitled  to  other  property 
of  a  like  or  less  amount.  Now,  if  he  were  to  take  the 
surplus  rents  before  the  arrears  were  satisfied,  he  wouUl^hi 
bet,  become  entitled  to  a  portion  of  the  very  asMlfty  of 
48W.,  out  of  which  bis  annuity  of  100/.  was  t#  issue,  and 
kbe latter  would  cease;  but  this  was  not,  I  think,  within 
tk  contemplation  of  the  parties.  Fifthly,  I  think  that 
the  indow  intended  only,  as  between  herself,  her  second 
huband,  and  her  son,  to  pfovide  the  100/.  a  year  for  him  ; 
Md  not  further  to  <fiminish  her  rights  as  far  as  the  ac- 
cruing rents,  during  her  life,  would  answer  her  annuity. 
But  she  did  not  mean  to  burden  his  inheritance  as  against 
Km,  by  mortgaging  or  selling  under  the  ninety-nine  years* 
tcm,  for  the  purpose  of  raising  the  arrears.  These  consi- 
<lerations  bring  me  to  the  actual  provisions  of  the  settle- 
inent,  upon  which  the  difficulty  arises. 

The  trust  of  the  annuity  of  480/.  for  the  intended  hus- 
band and  wife,  to  receive  as  much  as  the  clear  yearly  rents 
of  the  estate  shall,  from  time  to  time,  be  sufficient  to  pay, 
Jearly  shows  that  only  the  annual  rents  are  to  be  resorted 
0  for  the  annuity ;  but  whether  it  prevents  surplus  rents 
om  being  applied  to  arrears  is  to  be  collected,  not  from 
le  doubtful  expressions  of  this  trust,  but  from  the  whole 
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Battersbt 

V. 
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Judgment, 


of  the  instrument.     The  next  clause  directs  the  trustees  to 
stand  possessed  of   ^'  the  arrears  now  due  of  the  said  an* 
nuity,  and  also  of  the  arrears  which  shall  hereafter  accrue 
in  consequence  of  the  rents  being  insufficient  to  answer  thi 
same/'  in  trust,  if  the  son  attained  twenty*one»  or  married 
or  survived  his  mother,  then  after  her  death,  and  his  at- 
taining twenty-one    or   marriage,    to  release   the  estate 
**  from  the  said  arrears  due,  or  hereafter  to  become  due,  aa 
hereinbefore  is  mentioned/'     And  if  the  son  should  either 
die  in  his  mother's  life-time,  or  under  twenty-one,  without 
having  been  married,  then  the  arrears  then  due,  and  there- 
after to  become  due,  as  before  mentioned,  of  the  said  an- 
nuity, to  be  subject  to  the  mother's  appointment  by  deed 
or  will.     In  default  of  appointment  the  trustees  were  to 
enforce  payment  of  the  arrears,  and  invest  them,  and  pay 
the  interest  to  her  for  life,  then  to  the  husband  for  life, and 
then  to  the  children  of  the  marriage.  This  clause,  it  is  admit- 
ted, leaves  the  arrears  due  at  the  time  of  the  settlement  asi 
sum  not  to  be  raised  out  of  the  surplus   profits ;  and  that* 
1  think,  was  the  intention.     But  this  admission  renders  it 
difficult  to  consider  the  subsequent  arrears  as  subject  to  a 
different  condition.     This  is  to  be  effected  by  constraiog 
the  words  **  in  consequence  of  the  rents  being  insufficient 
to  answer  the  same,"  as  confined  to  the  future  arrears ;  and 
that,  upon  the  whole,  is,  I  think,  the  right  construction. 
Does  this  clause,  then,  mean  that  every  arrear  shall  remain 
such  until  the  period  arrives  for  its  being  released  or  en- 
forced ;  or  does  it  act  only  on  such  arrear  as,  at  the  period 
referred  to   (as  the  event  may  happen),  the  rents  up  to 
that  time   shall  have  been  insufficient  to  answer?     The 
latter,  it  appears  to  me,  is  the  right  view,  having  regard  to 
the  considerations  which  I  have  already  mentioned.     The 
arrears  were  not  to  be  released  until  after  the  mother's 
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death.     The  son,  if  the  event  provided  for  should  happen, 
will  eome  into  possession  of  his  estate  unincumbered  iivitb 
arreais;  and,  in  the  meantime,  the  100/.  a  year  provided 
for  him  by  his  mother  will  be  payable.      If  he  should  die 
in  his  mother's  life-time,  the  arrears  then  due  will  be  at 
once  raisable.     The  mother  did  not,  I  think,  intend  to  re- 
duce her  beneficial  interest  in  the  annuity,  as  far  as  the 
I    lents  during  her  life  would  answer  it ;  and  to  permit  an 
-    arrear  to  accumulate.     The  last  clause  is,  that  until,  under 
the  trusts,  the  arrears  shall  either  become  absolutely  vested 
b  the  son  or  become  absolutely  subject  to  the  appointment 
;    ol  the  mother,  the  trustees  shall  forbear  from  requiring 
'    or  enforcing  the  payment  thereof.     These  latter  words, 
I  think,  refer  to  requiring  or  enforcing  payment  by  a  sale 
[    ormortgage  under  the  ninety-nine  years'  term;  and  the 
I    clause  only  operates  upon  the  arrears  which  were,  in  either 
\    of  the  events  provided  for,  to  be  taised  in  that  way.  Upon 
'     the  whole,  my  opinion  upon  this  inaccurate  trust  now  is, 
tkit  the  mother  is  entitled  to  have  the  surplus  rents  ap- 
pKed,  during  the  joint  lives  of  herself  and  her  son,  in  satis- 
&ction  of  the  arrears  accrued  subsequently  to  the  settle- 
loeDt  on   the  second  marriage.     I  cannot  represent  the 
^oestion  as  one  upon  which  I  feel  no  doubt ;  but  after  an 
loxious  consideration  of  it,  in  all  its  bearing,   I  thin^  my 
former  opinion  cannot  be  supported. 


1846. 

^ 1 ^ 

Battersbt 

V, 

ROCHFORT. 
Judgnunt. 
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In  re  CONNOR,  late  a  Lunatic. 

May  26. 

fnmo/money  HeNRY  CONNOR,  by  fais  will  dated  the  10th  0 
toatrait6«,  in  June,    1790,  executed  while  he  was  of  sound  mind,  be 

tnut  to  pAj  to 

A.  N,  the  inte-  queathed  the  sum  of  650/.  to  a  trustee  ;  and  desired  **  tba 

reft,  daring  her 

life,  or  until  she  he  pay  to  Anne  Noofian  39/.,  the  annual  interest  of  sak 

married,  for  the  i         i     . 

lapportof  her  sum,  yearly,  during  her  natural  life  or  until  she  marriefl 
and  R.  I  and  in  fo^  the  Support  of  her  children,  WiHiam  and  Richard ;  m 
death  or  mar-  ^°  <^<^^  of  her  death  or  marriage,  to  apply  it  to  the  useo 
h'^ the  me^ot  her  children ;  and  on  their  coming  to  the  age  oftwentj 
^Z  ""^^^^^ '     one,  to  divide  the  said  sum  of  650/.  between  them." 

and  on  their  ' 

coming  to  the 
age  of  twentj- 

one,  to  divide         At  the  time  of  the  publication  of  this  will,  the  testatoi 

the  otid  sum 

between  them,  cohabited  with  Anne  Noonan,^  and  had  by  her  two  illegiti 
of  A.  N.  bom  mate  children,  William  and  Richard,  named  in  fais  will, 
of  the  wiUand  ^^^  "^  Other  child.*^He  subsequently  had  by  her  four  othei 
if  the  to^iiir,  illegitimate  children.  He:died];on  the  7th  of  May,  1838, 
do  not  taite        havinff  survived  Anne  Noonan  and  her  two  children,  TO 

under  this  °  ' 

bequeit.  K^f^  ^nd  Richard;  but  leavings  the  other  four  children; 

Semble  :   A 

bequest  to  fa-     him  surviving. 

tare  illegiti- 
mate  children  is 
void:  and  there 

is  no  distinction       Pursuant  to  an  order  of  reference  to  inquire  and  repoit 

between  ille-         t        .    t  r    i  •  i      /.      i  ■  i.       i.  l 

gitimate  chii-     the  rights  of  the  parties  to  the  funds  to  the  credit  oftlN 

asthechiu  matter,  the  Master  reported  that  the  surviving  children  oi 
tic^^moiher  -^^^  Noonan  were  resident  in  New  South  Wales ;  and  ^ 
without  refer-    yp^jj  ^he  truc  construction  of  the  will,  they  were  not  en- 

ence  to  their  *^  ^ 

paternity,  and     titled  to  any  part  of  the  sum   of  650/. :  but  sufftrested  tW 

those  who  are  .  . 

described  as  the  the  650/.  should  be  impounded  until  a  communication  on 

children  of  a  , 

particular  the  subject  could  be  had  with  them, 

father. 

The  money  was  accordingly  impounded,  and  invest^*^ 
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ck;  and  now 'a  petition  was  presented  by  the  children  of 
uifoanan^  praying  that  the  stock  might  be  transferred 
hem :  at  the  same  time,  the  personal  representative  of 
rf  Connor  moved  that  the  stock  might  be  transferred 
er;  or  that  the  rights  of  the  next  of  kin  of  Henry 
lor  and  of  the  children  of  Anne  Noonan  to  the  same, 
tt  be  ascertained. 


1845. 


In  re 
Connor. 

Statement, 


r.  Sergeant  Warren  and  Mr.  Hunty  for  the  personal 
iseDtative,  submitted  that,  according  to  the  true  con- 
tion  of  the  will,  the  only  children  of  Anne  Noonan 
ded  to  be  provided  for  were  William  and  Richard ; 
that  a  bequest  to  unborn  illegitimate  children  of  a 
sular  woman  was  invalid :  Metham  v.  Duke  o/Devon(a) ; 
id  V.  Preston(fi)  ;  Wilkinson  v.  Adam{c)  ;  Harris  v. 
Hd)\  Bagleyy,  Mollard{e);  Mortimer  v.  West{/); 
sr  V.  Alexander (jg). 


Argument, 


r.  Pigot  and   Mr.  Deasy  for  the  children  of  Anne 


an. 


;his  were  the  case  of  a  bequest  to  legitimate  children, 
kr-born  children  would  take  under  it :  Matchwick  v. 
A)  ;  Freemantle  v.  Taylor{i):  and  from  the  will  itself, 
lear  that  such  after-born  children  must  be  illegitimate. 
\  never  been  decided  that  a  bequest  to  after-born  ille- 
ite  children  of  a  particular  woman  is  invalid.  Lord 
I,  in  Wilkinson  v.  Adam^  seems  to  think  that  such  a 
«t  would  be  good.  Mortimer  v.  West  merely  decided 
he  word  *'  children'*  in  a  will  means  legitimate  chil- 


l  P.  W.  529. 
18  Yes.  288. 
I  V.  &  B.  422. 
Tur.&  Rus.  310. 
i  It&  M.  581. 


(/)  3  Rus.  370. 
(g)  2  Ha.  275. 
(h)  3  Ves.  609. 
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dren.    In  Earle  v.  Wilson(a)j  and  the  other  cases  cited,  fr 
bequest  was  held  to  be  void,  because  the  paternity  of 
child  formed  part  of  the  description  of  the  legatee;  bu^ 
Gordon  v.  Gordon{b)  a  bequest  to  the  natural  child  ot 
which  a  woman  was  encientCy  without  reference  to  any  per- 
son as  the  father,  was  upheld.     Frater  v.  Pigott{c)  iras 
referred  to. 


Judgment.        fHE  LoRD  CHANCELLOR  : — 

This  is  a  question  of  construction,  which  may  or  maj 
not  involve  a  very  important  question  of  law.  The  testator 
gives  650/.  to  a  trustee,  ^'  to  pay  to  Anne  ^oonan  39/.,  tk 
annual  interest  of  said  sum,  yearly,  during  her  natural  life, 
or  until  she  marries,  for  the  support  of  her  children, 
William  and  Richard**  It  is  clear  from  this,  that  the  tes- 
tator meant  no  children  of  this  woman  to  be  supported  oat 
of  this  fund,  during  the  life-time  or  until  the  marriage  of 
the  mother,  except  William  and  Richard,  They  are  the 
only  ones  he  meant  to  provide  for.  He  then  goes  on  thus: 
^'  And  in  case  of  her  death  or  marriage,  to  apply  it  to  tbe 
use  of  her  children  ;" — the  very  term  he  used  before  wheohe 
coupled  it  with  the  names  of  the  children  ; — *<  and  on  their 
coming  to  the  age  of  twenty-one,  to  divide  the  said  sum  of 
650/.  between  them.*'  I  cannot  imagine  a  fair  doubt  oi 
the  construction  of  this  will.  He  was  looking  to  those 
two  children  only ;  for,  during  the  life  of  Anne  AaoM 
he  has  provided  for  them  alone ;  so  that,  even  should  she 
have  illegitimate  children,  they  could  not,  under  the  fill 
and  without  reference  to  any  legal  question,  take  any  inte- 
rest in  this  fund  during  their  mother's  life-time.     Is  tbeie 


(a)  17  Ves.  528. 
{b)  1  Mer.  141. 


(r)  Younge,  354. 
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any  probability  that  the  testator  meant  to  provide  the  in-        1845. 
terest  of  this  fund  for  one  class  of  children,  during  this  wo- 
mmn's  life-time,  and,  on  her  decease  or  marriage,  to  give      Connor. 
the  capital  to  another  class  of  children  ?  He  meant  to  pro*      Judgmenu 
vide  for  the  two  children  only ;  and  on  the  expiration  of 
the  life  or  the  happening  of  the  particular  event,  they  were 
to  take  the  capital  between  them.     Upon  that  view  of  the 
case  I  have  no  difficalty.     Children  by  marriage  it  could 
not  mean :  for  the  right  of  the  children  to  the  present  en- 
joyment of  the  fund  was  to  depend  on  the  happening  of  the 
Tery  event  from  which  legitimate  children  were  to  spring. 
Therefore,  the  children  of  the  marriage  could  not  be  the 
object  of  his  bounty.     In  my  view  of  the  case,  the  ques- 
tion of  law  does  not  arise  ;  namely,  whether  a  person  can 
provide  for  unborn  illegitimate  children,  where  the  father 
is  not  referred  to.  I  should  not  decide  that  question  without 
looking  into  the  authorities ;  but  I  confess  that  my  impres- 
rioD  is,  that,  upon  the  current  of  the  authorities,  it  makes 
00  difference  in  a  gift  to   unborn   illegitimate  children, 
whether  the  father  is  referred  to  or  not.    I  find  that,  in 
•iguing  the  case  of  Mortimer  v.  We8t{a)y  I  stated  the  law 
tbos:  <^  Meetham  v.  The  Duke  of  Devon  establishes  the 
proposition,  that  a  bequest  to  future  illegitimate  children  is 
roid ;  and  there  is  no  authority  for  making  a  distinction 
between  illegitimate  children  described  as  being  the  chil- 
dren of  a  particular  mother,  and  those  who  are  described  as 
ifae  children  of  a  particular  father.'*  I  have  no  doubt  that  at 
that  time,  I  believed  what  I  stated,  after  considerable  research, 
to  be  law ;  and  that  is  still  my  impression  of  the  result  of 
the  authorities.     It  is  on  the  ground  of  public  policy  that 
such  gifts  are  held  to  be  void ;  not  because  of  the  difficulty 

(rt)  3  Russ.  370. 
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or  indelicacy  which  might  ensue  in  pursuing  an  inquiiry 
to  the  paternity  of  an  illegitimate  child.     In  order  io^  pro- 
vide  for  children  of  that  class,  they  must  first  acquire  a  nmi 
by  reputation.     A  child  in  ventre  sa  mere  is  a  child  in  enr, 
and  may  have  a  name  by  reputation.     I  do  not,  howerer, 
mean  to  decide  that  question,  which  is  not  before  me:  for 
I  hold,  upon  the  construction  of  this  will,  that  the  onlj 
children  provided  for  are  those  named  ;  and  that  no  lubse* 
quently  born  illegitimate  children  can  take.     I  must,  tbere« 
fore,  refuse  the  prayer  of  the  petition ;  but  as  this  was  a 
proper  question  to  be  raised,  the  costs  must  come  out  of 
the  fund. 


DYASv.  CRUISE. 

June  9,  10,14. 

itmiuTto  I"  ^"^  previous  to  the  year  1837,  WiUiam  Joseph  Lfnek 

for  Ufe,  with     and  Patrick  Russell  Cruise  were,  under  the  will  of  their  j 

power  to  lease  ] 

at  the  best  rent,  grandfather,  P,  J/ap«f>6,  entitled,  as  tenants  in  common,   ' 

L.  demised  the 

lands  to  a  trus.  for  their  respective  lives,  to  undivided  moieties  of  the  lands 

toe  for  a  term 

of  years,  to 

secure  an  annuity  to  G.,  and  corenanted  to  exercise  his  power  of  leasing  :  and  afterward 

was  discharged  as  an  insolrent.  L.  and  G.  agreed  to  demise  the  lands,  and  accordingly  execite^ 

the  lease: — Fields  that  the  Prorisional  Assignee  was  bound  to  execute  the  lease,  asKetoolL 

the  estate  subject  to  all  the  equities  and  liabilities  to  which  it  was  subject  in  the  bands  of  the 

insoWent ;  and  the  exercise  of  the  power  was  for  benefit  of  the  creditors. 

An  agent  to  let  lands  is  bound  to  let  them  to  the  best  adrantage  :  but,  upon  the  mere 
ground  of  undervalue,  a  bond  fide  letting,  which  would  be  binding  on  the  principal  htmietf. 
will  be  equally  binding  on  him  when  he  acts  through  an  agent,  if  that  agent  has  acted  fairii 
and  honestly. 

Under  a  power  to  lease  at  the  best  rent,  the  highest  rent  need  not  be  reseryed.  The  qtin 
tion — Wliat  is  the  test  that  the  best  rent  has  been  reserTed  ?  and  the  cases  on  the  sobJKi 
considered. 

An  authority  to  let  lands  may  be  inferred  from  the  letters  and  acts  of  the  party. 

Tenant  for  life,  with  power  to  lease  at  the  best  rent,  agrees  to  maltc  a  demise  for  a  ten 
warranted  by  the  power,  but  at  a  rent  which  afterwards  appears  not  to  bo  the  best  rea 
There  being  no  fraud  in  the  transaction,  the  Court  will  decree  a  partial  performance  of  tl 
agreement,  and  direct  the  tenant  for  life  to  execute  the  ngrecmcnt  as  far  as  his  estate  cnabl 
him  to  do  so. 

Hartnett  ?.  yieldinp  (2  Sch.  &  Lcf.  549)  observed  upon. 
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of  Darvbtown  and  Paristown,  in  the  county  of  Westmeatb, 
eootaining  about  246  acres ;  with  a  power  to  demise  the 
•UDe  for  the  term  of  thirty-one  years  or  three  lives,  but  not 
fiir  thirty-one  years  or  three  lives  whichever  should  last 
loogesty  in  possession,  but  not  in  reversion,  and  at  the  best 
leot  The  lands  were  at  that  time  held  by  John  Hopkins^ 
under  a  lease  for  a  term  of  sixty-one  years,  which  would 
expire  on  the  1st  of  May,  1843,  at  the  rent  of  209/.,  late 
eorrency,  per  abnum. 

By  indenture  of  lease  and  release  of  the  6th  of  November, 
1837,  between  William  J.  Lynch  and  Emilys  his  wife  (who 
^as  entitled  to  a  jointure  out  of  her  husband's  moiety  of  the 
inds),  of  the  first  part ;  William  Galway  of  the  second 
•art ;  trustees  of  the  third  and  fourth  parts  ;  and  John 
jolway  of  the  fifth  part :  after  reciting  the  lease  to  Hop- 
inSf  and  that  William  Galway  was  entitled  to  three  several 
Anuities,  amounting  together  to  96/.  10^.,  charged  upon 
Lynch's  moiety  of  the  lands,  two  of  which  were  secured  by 
terms  for  years  in  the  lands,  vested  in  trustees  who  were 
parties  to  the  indenture  ;  and  further  reciting  that  the 
lands  were  likely  to  increase  in  the  yearly  income  thereof 
by  a  new  letting  at  the  expiration  of  Hopkins*  lease  ; 
fVilliam  J.  Lynch  and  Emily,  his  wife,  in  consideration 
»f  the  premises,  and  of  the  sum  of  270/.  to  them  paid 
y  William  Galway^  and  the  trustees  of  the  terms  for 
ears,  granted  and  conveyed,  according  to  their  several  es- 
ites  and  interests,  to  John  Galway,  Lynch's  moiety  of  the 
nds,  and  the  rents  and  profits  thereof,  as  well  those  then 
lyable  thereout  as  any  future  rent  to  become  payable  on 
le  expiration  of  Hopkins*  lease  and  a  new  letting  of  the 
nds ;  to  hold  for  the  residue  of  the  said  terms  for  years, 
ovidcd   William  J.  Lynch  and  Emily,  his  wife,  should 
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SO  long  live;  upon  trust,  in  the  first  instance,  to  pa] 
three  existing  annuities  to  William  Galway  ;  and  ii 
next  place  to  pay  to  him  the  further  annuity  of  30/ 
(luring  the  life  of  William  </•  Lynch;  and  to  hand  ove 
surplus  to  W.  J.  Lynch  and  Emily^  his  wife,  and  thd 
signs  :  with  a  proviso  for  the  redemption  of  the  annuit 
therein  mentioned.  And  it  was  agreed  that  it  should  be 
ful  for  William  J.  Lynch,  at  the  expiration  of  Hopkins'  le 
and  he  thereby  covenanted  to  set  and  lease  the  land 
such  term  and  at  such  rent  as  he  was  allowed  to  do  ui 
the  will  of  P.  Maguire :  but  that  such  new  leases  and 
rents  thereby  reserved  should  be  subject  to  and  enure, 
be  paid  to  John  Galway^  his  executors,  &c.,  for  the  pur 
of  securing  and  paying  the  aforesaid  annuities  ;  and  that 
residue  thereof  should  be  paid  to  W,  J.  Lynch  and  Ei 
his  wife,  or  the  person  then  legally  entitled  thereto. 


In  1829  Patrick  R,  Cruise  emigrated  to  the  United  S 
of  America ;  but  previous  to  his  departure,  he,  by  pow 
attorney,  appointed  John  Smyth,  a  solicitor,  to  be  his  a 
to  receive  his  proportion  of  the  rents  of  the  said  lands, 
also  of  a  house  in  the  city  of  Dublin,  and  to  remit  the 
him  ;  and  to  act  on  his  behalf  in  respect  of  the  same  a 
casion  should  require.  Under  this  authority,  John  S\ 
acted  as  receiver  over  one  moiety  of  the  lands,  in  coi 
with  William  Galway ^  who  managed  and  received  the 
of  the  other  moiety  on  his  own  behalf  and  on  that  of 
Uam  J.  Lynch. 


In  August,  1842,  William  Galway  and  John  S 
caused  a  notice  to  be  served  upon  the  tenants  in  posse 
of  the  lands  of  Darvistown  and  Paristown,  informing 
that  the  lease  granted  to  the  late  John  Hopkins  woul 
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pire  on  the  Ist  of  May  then  next ;  on  and  after  which  day  1845. 
the  same  would  be  let  to  the  highest  bidders  :  and  all  per- 
sons deuring  to  become  or  to  continue  tenants  of  the  lands 
were'thereby  invited  to  send  in  their  proposals,  in  writing, 
without  delay,  either  to  William  Galway  or  to  John  Smyths 
agents  for  the  respective  properties  ;  and  it  was  therein 
stated  that  the  agents  would  attend  to  view  the  lands  early 
in  the  month  of  September  then  next. 

In  February,  1843,  John  Smyth  wrote  a  letter  to  Patrick 
RuMsell  Cruise f  then  resident  in  New  York,  from  which  the 
following  passages  are  extracted.     ^^  I  send  you  a  Bank 
bill  for  35/.,  and  regret  that  I  could  not  remit  it  sooner, 
bot  the  fact  is,  rents  become  more  difficult  of  collection 
every  day  in  Ireland.     Your  estate  in  Westmeath,  which 
I  visited  in  October  last,  presents  a  wretched  and  worn- 
out  appearance,  as  compared  with  the  surrounding  pro- 
perties ;  but  1  could  expect  nothing  better  at  the  expira- 
tion of  a  sixty  years'  lease,  farmed  out  and  rack-rented  as 
tlie  lands  were  by  the  Hopkins'  family.   What  with  the  low 
price  of  agricultural  produce,  the  very  depressed  state  of  trade, 
tbe  tariff,  and  the  exhausted  condition  of  the  lands,  I  very 
much  fear  that  an  average  acreable  rent  of  1/.  5s.  or  \L  6s. 
wUl  not  be  got  for  them,  and  that  will  not  add  much  to  your 
income.  I  will  endeavour,  notwithstanding,  with  the  aid  and 
co-operation  of  William  Lynch^  and  his  assignee,  Galway, 
who  have  appointed  to  accompany  me  to  the  lands  during 
the  first  week  in  March,  to  set  them  to  the  best  advantage  : 
but  it  is  necessary  for  me  to  have  full  power  and  authority 
to  act  in  your  behalf;  and  if  you  have  sufficient  confidence 
in  my  zeal  and  integrity,  you  will  please  to  write  me  a  let- 
ter authorizing  me,  in  the  first  place,  to  demand  and  reco- 
ver possession  of  the  lands  of  Darvistown  and  Paristown,  as 
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Dtas  covered,  to  set,  or  join  in  the  setting  of  them,  to  one  ornof^ 
tenants,  according  as  I  may  jadge  best  for  your  intereiti* 
I  should  send  you  a  formal  letter  of  attorney  to  that  Aedi 
but  I  do  not  choose  to  anticipate  your  wishes.  Let  yoor 
communication  be  as  technical  as  may  be,  that  I  may  exhiUt 
it  to  your  co-proprietors.  The  lands,  with  the  ezceptioB  i 
of  a  small  division,  have  been  worked  to  death  ;  and  it  will 
require  the  expenditure  of  much  capital  and  labour  to  make 
them  reproductive.  We  have  had  an  offer  of  1/.  \2s,  6dfor 
one  wing  of  it ;  but  then  the  other  extremity  is  not  worth 
more  than  \l.  I  fear  we  will  not  get  .quiet  possession;  for 
there  is  a  very  lawless  feunily  settled  in  Paristown,  and  thef 
must  be  got  rid  of  by  process  of  ejectment ;  nor  ilo  I  tiiiok 
the  next  gale  of  rent  will  be  paid  at  the  stipulated  period  of 
four  months  after  it  becomes  due."  Patrick  R.  Cruuett- 
plied  by  letter,  dated  the  29th  of  March,  1843,  whidi  con- 
tained these  passages :  *<  I  have  received  your  favour  of 
February  19th,  last  week,  enclosing  a  draft  for  351.  sterlinf* 
.  .  The  power  of  attorney  I  shall  send  you,  to  follow  tbii 
as  soon  as  I  can  get  it  drawn." 

Upon    the    Ist    of  May,    1843,    when   HopldMt    lease     1 
expired,    William  J,  Lynch^  William  Galway,  and  Jofci 
Smythj  went  to  the  lands,  and  took  formal  possession  of    J 
Darvistown,  the  occupying  tenants  being  reinstated  in  their    I 
respective  holdings  as  caretakers ;  but  the  occupying  tenants 
of  Paristown  refused  to  deliver  up  possession,  and  were  sub- 
sequently evicted  by  process  of  ejectment.     In  the  same 
month  a  notice  was  posted  and  circulated  throughout  the 
county,  stating  that  the  lands  would  be  let  on  lease  for  three 
lives  or  for  thirty-one  years,  if  preferred,  from  the  1st  day 
of  May  then  instant ;  .ind  that  proposals  in  writing  would 
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be  received  by  William  J.  Lynch^  John  Smyth,  or  William 
Gabottf;  and  that  the  tenant  or  tenants  would  be  declared 
ootbelst  of  June.     It  further  stated,  that  the  outgoing 
teoahts  of  part  of  the  lands,  over  which  they  had  been 
(ihced  as  caretakers,  would  be  entitled  to  a  portion  of  the 
growing  crop,  according  to  the  modus  of  the  country :  and 
that  the  new  tenant  would  have  the  benefit  of  the  modus. 
Upon  the  31st  of  May,  1843,  the  plaintiff,  Richard  Dyas, 
i  gentleman  of  property  resident  in  the  neighbourhood. 
Bent  in  a  written  proposal  for  the  lands  of  Darvistown,  pro- 
pooDg  to  take  a  lease  of  them  for  the  term  of  thirty-one 
years,  at  the  yearly  rent  of  228/.  16^.,  to  which  to  be  added 
the  tithe  rent-charge,  in  the  shape  of  reserved  rent :  the 
lease  to  contain,  in  addition  to  the  usual  reservation  of  tim- 
ber and  timber  trees,  quarries  of  stone  and  marble,  and  all 
the  royalties,  the  usual  covenants  as  between  landlord  and 
tenant,  and  a  non-alienation  clause ;  rent  to  commence  from 
the  Ist  day  of  May,  1843,  and  to  be  payable  half-yearly ; 
in  the  event  of  any  difference  of  opinion  taking  place  be- 
tween him  and  the  outgoing  tenants,  same  to  be  settled  by 
the  castom  of  the  country :  and  further,  that  he  would  expect 
a  letter  stating  that  he  was  not  required  to  dispossess  the 
present  tenants  until  it  was  his  convenience  to  do  so.     The 
rent-charge  amounted  to  41.  9s.  per  annum ;  which,  added 
to  the  rent,  would  make  the   entire  reserved  rent  to  be 
233/.  5s. 
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The  occupying  tenants  of  Darvistown,  who  were  four  in 
lumber  (one  of  whom,  Patrick  Conlan,  had  only  shortly 
before  got  into  possession  by  paying  a  sum  of  10/.  to  the 
hen  occupying  tenant),  likewise  sent  in  proposals  for  new 
?ases  of  their  respective  holdings.  Patrick  Conlan  pro- 
posed to  give,  for  fifty-two  acres,  the  acreable  rent  of  1/.  bs. 
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for  the  term  of  three  years,  from  the  Ist  of  May,  1843;  j 
for  such  further  time  as  the  lessors  might  think  desira 
to  give  of  the  lands,  the  rent  of  1/.  12«.  6d.  per  Irish  aei 
and  he  proposed  to  build  a  stone  and  mortar  dwelling*ha 
on  the  lands,  and  to  slate  the  same.  William  Wheeler  ( 
posed  to  pay  1/.  58.  per  Irish  acre,  for  fifty-six  acres, 
three  years;  afterwards,  to  pay  1/.  \0s.  per  acre  for  the 
mainder  of  the  lease.  Patrick  Smith  proposed  to  pay, 
seventeen  acres,  two  roods,  and  three  perches,  the  yei 
reftt  of  18/.  9s.  2d.  during  three  lives  or  thirty-one  yei 
and  having  stated  that  the  land  was  exhausted,  and  reqa 
both  attention  and  expense  to  make  improvement  in  soih 
grass  seeds  and  clover,  he  referred  to  the  lessors'  cons 
ration  such  rents  as  they  would  think  just  to  fix  upon 
three  first  years  of  the  term,  to  enable  him(a).  Peter . 
naghan  proposed  to  pay  \%8.  6d,  per  Irish  acre  for  that  | 
of  the  lands  of  Darvistown  then  in  his  possession,  dui 
the  natural  life  or  lives  of  Darvistown(a),  for  the  first  tl 
years;  and  1/.  1*.  per  acre  afterwards. 


It  was  in  evidence  that  it  was  in  consequence  of  the  fi 
gestion  of  Mr.  Galway  to  that  eflfect,  that  the  underten 
proposed  to  give  a  reduced  rent  for  the  first  three  yeai 
the  term. 

Upon  the  Ist  of  June,  1843,  Richard  Dyas  went  t< 
office  of  John  Smythy  where  he  met  William  J.  Lyncl 
William  Galway^  who  informed  him  that  they  had  ^ 
to  accept  his  proposal,  and  to  execute  to  him  a  lease  c 
lands.  No  written  acceptance  of  his  proposal  was  si 
by  them  ;  but  John  Smyth^  in  the  presence  and  wit 


(a)  Sic. 
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coDcorrence  of  W.  J.  Lynch  and  W.  GcUway^  wrote  and 
i^ed  a  letter  or  order  in  these  teilbs :  ^*  We  have  agreed 
to  demise  the  lands  of  Darvistown  to  Richard  Dyas,  Esq. ; 
yoQ  will  therefore  permit  him  to  use  and  occupy  the  lands, 
or  otherwise  manage  them  as  he  may  be  advised.  Ist  June, 
1843.  To  William  Wheeler,  Peter  Monaghan,  and  Patrick 
Smytky  our  caretakers.  (Signed),  John  Smyth.  Robert 
Ckarters.  Put  Mr.  Dyas  into  the  possession  of  the  above 
lands.  To  Robert  Charters.  (Signed),  John  Smyth." 
Robert  Charters  was  the  bailiflF  employed  by  Lynch, 
Gdway,  and  Smyth. 
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Immediately  after  his  proposal  was  accepted,  Mr.  Dyas 
agreed  to  allow  Peter  Monaghan  and  Patrick  Smyth  to  take 
away  the  entire  of  their  crops;  and  he  let  to  William  Wheeler 
a  portion  of  the  lands,  different  from  that  which  he  was  then 
IB  possession  of,  containing  forty-three  acres,  at  the  rent  of 
1'.  12«.  6c/.  the  acre  :  and  on  the  10th  of  June,  1843,  Mr. 
Ihfiu  was  formally  put  in  possession  of  the  lands  by  Char- 


The  following  are  extracts  from  the  subsequent  correspon- 
dence between  the  parties. — 1st  July,  1843,  John  Smyth  to 
PR.  Cruise :  **  The  lease  of  Darvistown  and  Paristown  ex- 
pired, you  are  aware,  on  the  1st  of  May  last ;  but  the  underte- 
nants of  Paristown  refused  to  give  Lynch  and  me  possession, 
inconsequence  of  which  I  was  obliged  to  bring  an  ejectment, 
and  I  intend  executing  the  habere  next  week.  We  have 
agreed  to  let  Darvistown,  containing  176  acres,  plantation 
neasure,  to  a  neighbouring  gentleman,  Mr.  Richard  Dyas, 
or  thirty-one  years,  at  the  yearly  rent  of  228/.  16«.,  being 
t  the  rate  of  1/.  6^.  per  acre,  to  commence  on  and  from  the 
sC  of  May  last.  He  undertakes  not  to  disturb  an  old  tenant 
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on  the  lands,  named-  Wheeler  ;  and  from  the  state  of  feeling 
in  the  country,  we  apfSrehend  we  shall  find  it  necessary  U 
treat  with  some  of  the  occupying  tenants  of  Paristown, 
notwithstanding  their  passive  resistance  to  us :  for  no  othei 
person  will  venture  to  enter  upon  the  lands  if  they  be  for- 
cibly removed.  Paristown  is  in  a  most  exhausted  state,  anct 
we  do  not  expect  to  obtain  any  very  considerable  advanc^ 
on  the  past  rent ;  but,  on  the  whole,  your  income  will  be 
increased  about  60/.  a  year  more  or  less.*' 


2nd  August,  1843,  P.  R.  Cruise  to  J,  Smyth:  "  lajB 
in  possession  of  your  esteemed  favour  of  July  1st,  enclosiog 
a  draft  for  33/.  sterling.  .  .  I  expected  a  greater  advance 
on  the  Darvistown  lands ;  however,  no  doubt  you  have  acted 
with  the  best  judgment  in  the  matter,  and  with  dueconcem 
to  my  interests.  It  is  some  comfort  to  find  I  have  got  an 
advance.  .  .  P.  S, — I  presume  you  got  along  witboattlie 
power  of  attorney  ;  if  you  wish  it  still,  you  must  send  me 
the  form  of  it,  with  the  necessary  instructions  ;  they  charge 
so  much  for  these  matters  here." 

Shortly  after  Mr.  Dyas  had  been  put  into  possession  of  the 
lands,  statements  were  circulated  throughout  the  conntrjr 
and  published  in  the  newspapers,  animadverting  upon  the 
conduct  of  Mr.  Smyth  in  letting  the  lands  to  Mr.  Dytu  in 
preference  to  the  occupying  tenants.  The  matter  was  taken 
up  by  some  of  the  Roman  Catholic  clergymen  of  theneigb- 
bourhood  ;  and  a  formal  complaint  was  made  against  Sf^f^ 
before  the  Repeal  Association,  of  which  he  was  a  member, 
charging  him  with  having,  without  sufficient  cause,  taken 
the  lands  from  the  Roman  Catholic  tenantry  and  gir^o 
them  to  Protestants  :  and  a  committee  having  been  appoint- 
ed by  the  Association  to  investigate  the  charges,  they  made 
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&  feport ;  in  consequence  of  which  great  clamour  was  raised        1845. 
against  Mr.  Smyth^  and  he  ceased  to  be  a  member  of  the 
Association.     The  whole  proceedings  were  published  in 
the  newspapers ;  and  were  communicated  to  Mr.  Cruise,  at 
)iew  York. 


In  September,    1843,    Mr.   Smyth  transmitted  to  Mr. 
Cntiie  the  newspapers  containing  the  charges  against  him, 
ind  the  proceedings  thereon ;  and  at  the  same  time  he  wrote 
\m  a  letter,  stating  his  determination  to  resign  his  agency 
b  consequence  of  the  popular  odium  directed  against  him  ; 
vni  required  Mr.  Cruise  to  nominate  some  other  person  in 
b  place,  and  suggested  the  propriety  of  appointing  Mr. 
Lfneh  or  Mr.  Galway,   In  reply  to  this,  Mr.  Cruise  wrote 
to  Mr.  Smyihy  on  the  14th  November,  1843 :  ^'  I  have  your 
kind  &voar  of  30th  September,  enclosing  me  a  power  of 
tttoniey  to  execute  to  some  person  in  your  place.    I  would 
nther  it  had  been  a  letter  of  money  to  relieve  the  pressing 
^ants  of  my  family.     I  should  rather  decline  executing  the 
paper  until  I  become  acquainted  with  the  parties.  I  regret 
the  trouble  you  have  had  on  my  account,  but  I  beg  you 
^ill  continue  to  act  as  far  as  you  consistently  can,  until  I 
go  over,  which  shall  be  as  soon  as  I  can  conveniently  get 
off."    On  the  1st  of  December,  1843,  Mr.  Smyth  wrote  to 
Mr.  CnUsej  refusing  to  continue  as  agent  over  the  pro- 
perty ;  and  in  reply  received  a  letter  of  the  28th  of  Decem- 
'>er,l843 :  "  I  wish  you  and  your's  the  compliments  of  the 
reason ;  a  gloomy  one,  I  assure  you,  it  is  to  us,  without  funds, 
or  anything  to  represent  them.    You  may  suppose  our  situ- 
ation. I  did  positively  calculate  on  Mr.  Dyass  rent  by  the 
*^camer  that  left  Liverpool  on  the  5th  instant;  but,  as 
^ual,  nothing  but  disappointment.     Mr.  Dyas's  rent,   I 
Presume,  was  payable  on  the  1st  of  November  last,  half  a- 
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year,  unless  you  have  given  him  the  old  custom  of  retaininj 
it  for  six  months.     I  should  have  been  in  Ireland  long  be 
fore  this,  but  could  not  bring  myself  to  leave  my  fiunily  i 
a  state  of  destitution.     I  was  made  aware,   through  tb 
Dublin  Journals,  with  your  difficulties  with  the  Arbitratioi 
Committee(a)  and   Mr.  O'C,  in  relation  to  the  lands  oi 
Darvistown  and  Paris  town.    .  .    I  am  satisfied  I  can  mike 
some  better  arrangement  for  myself  when  I  go  over,  tha:^ 
executing  the  power  of  attorney  to  Galway  or  Lynch.   « 
The  power  you  sent  me  to  execute  is  a  strong  one;  and& 
is  not  without  serious  reflection,  and  a  proper  knowledge  of 
the  individual,  that  I  would  be  inclined  to  perfect  it ;  how- 
ever, I  should  rather  prefer  you  yourself  continuing  to  id 
I  have  no  hesitation  in  executing  it  to  you." 

In  consequence  of  this  letter,  Mr.  Smyth  applied  to  Mr. 
Dycu  to  remit  to  Mr.  Cruise  his  November  rent ;  and  Mr. 
Dyas  having  sent  it  to  Mr.  Smythy  he,  on  the  9th  of  F^ 
bruary,  1844,  remitted  it  to  Mr.  Cruise,  in  a  letter,  starinf 
that  his  doing  so  was  not  to  commit  him  to  a  reassamptiaD 
of  the  agency. 


The  following  correspondence  afterwards  took  place  be 
tween  the  parties. — 26th  February,  1844,  Mr.  Cruue  to  Mr. 
Smyth:  "Sir, — Notwithstanding  that  you  have  yielded  up 
the  management  of  my  aflfairs,  I  have  drawn  upon  you  for 
51.  sterling,  in  favour  of  Mr.  «7.  Z).,  a  small  donation  wbid  I 
have  given  towards  the  erection  of  a  new  church  in  thetovn 
of  Longford.  I  shall  depend  upon  your  punctuality  in  the 
payment  of  it.  There  are  funds  enough  now  in  thehaiub 
of  Mr.  DyaSf  who,  no  doubt,  will  honour  my  draft  on  yoor 

(a)  The  Committee  appointed  by  the  Repeal  Associatioii. 
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r  my  handwriting."   22nd  Marcji,  1844  ;  Mr.  Cruise 
,  Smyth :   "  I  have  your  favour  of  the  9th  of  Fe- 
,  covering  a  draft  for  40/.   Ms.   6d.  sterling,  for 
I  feel  truly  thankful,  as  we  could  not  have  been 
n  need  of  it.      I  received  a  letter  from  Mr.  Gal- 
lated  January  the  4th  last,  but  have  been  unable  to 
» it  until  now.    I  should  willingly  have  sent  out  the 
of  attorney  some  time  ago,  but  was  still  expecting  to 
Ireland  myself;  and  the  perfection  of  the  instrument 
ould  have  cost  me  more  money  than  I  ,had  to  give 
I  shall  write  to  Mr.  Galway  by  the  packet  that 
this.  I  wish  here  to  disabuse  you  of  the  idea  you  have, 
have  been  carrying  on  a  secret  correspondence  with 
nemies,  or  doing  any  other  act  disparaging  towards 
d  whom  I  have  always  had  the  fullest  confidence.     In 
[uence  of  an  anonymous  communication  I  received,  in 
n  to  what  instructions  I  had  given  with  regard  to  the 
\  of  the  Westmeath  property,  I  did  write  one  letter, 
ilyone,  to  the  Rev.  Mr.  Rickardy  P.  P.  of  Athboy,  he 
located  in  the  immediate  neighbourhood,  for  whatever 
lation  he  could  give  me  on  the  subject.     The  letter 
ns  nothing  in  the  slightest  degree  that  could  be  offen- 
3  any  one.     I  should  have  written  to  you  on  the  same 
:t ;  but,  knowing  you  to  be  generally  full  of  business, 
communication  might  not  be  as  full  as  I  could  wish  in 
.     I  should,  indeed,  Smyths  feel  that  I  was  ungrate- 
lould  I  lend  myself  to  speak  of  you  but  in  the  highest 
You  need  not  be  surprised  if  you  should  see  me 
^  as  soon  as  the  arrival  of  this  letter.*'     22nd  March, 
;  Mr.  Cruise  to  Mr.  Galway:  "  I  would  have  sent 
)ut  a  power  of  attorney  some  time  since,  agreeable  to 
Smyth's  advice,  but  I  have  been  expecting  to  go  over 
ilf,  and  I  shall  likely  be  there  as  soon  as  this  letter ;  be- 
)  the  perfection  of  that  instrument  would  have  cost  me 
U  II.  2  1 
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1845.       more  than  the  past  state  of  my  finances  would  enable  me  to 
give ;  iti  the  mean  time  use  your  own  discretion  with  r^ard 

^  ^-  to  the  lands  of  Paristown.     I  have  no  doubt  but  you  will 

Cruise.  ^ 

act  with  due  regard  to  our  mutual  interests.     I  shall  be  sa- 
tisfied at  the  result,  as  also  that  you  collect  my  income  io 
Ireland  out  of  Darvistown  and  Paristown,  and  the  house  ii^ 
Church-street,  in  the  city  of  Dublin."  30th  of  May,  1844 
Mr.  Cruise  to  Mr.  Galway :  ^^  My  departure  for  Dublin 
being  delayed,  I  write  to  beg  you  will  have  the  kindnesi 
to  collect  whatever  rent  there  may  be  now  due  to  me  outof 
the  lands  of  Darvistown  and  Paristown,  and  the  house  in 
Church-street,  and  forward  them  as  soon  as  possible."  A^ 
companying  this  letter  was  a  power  of  attorney,  executed 
by  P.  22.  Cruise^  appointing  Galway  his  agent  to  receive 
his  rents. 

Pending  this  correspondence,  Mr.  Dyas  caused  a  draagkt 
lease  to  be  prepared ;  which  having  been  approved  of  by 
Lynchy   Galway^   and   Smyth  on  behalf  of  Mr.  Crvm^ 
was  engrossed,  and  sent  to  Liverpool,  to  be  from  theoce 
sent  to  Mr.  Cruise  for  execution  :  but  before  it  was  sen^to 
America,  Mr.  Cruise^  upon  the  27  th  of  June,  1844,  arrived      i^ 
in  Ireland  ;  and  on  the  29th  of  June,  Mr.  GcUway  had  to 
interview  with  him,  at  his  request;  upon  which  occasion  he 
informed  Mr.  Cruise  of  all  the  circumstances  connected  with 
the  letting  to  Mr.  Dyas,     Mr.  Cruise  expressed  himself  to 
be  perfectly  satisfied  with  Mr.  Smyth's  conduct,  and  stated 
that  he  had  the  greatest  reliance  and  dependence  upon  him  » 
and  said  that  he  would  execute  the  leases.  The  leases  wer^ 
accordingly  transmitted  from  Liverpool  to  Dublin;  ao^ 
Mr.  Galway  wrote  to  Mr.  Dyas  to  come  to  Dublin  to 
execute  them.     But  in  the  mean  time  Mr.  Cruise  went  to 
the  lands ;   and  having  been  induced  to  believe  that  Mr. 
Smyth  had  neglected  his  interests,  and  had  let  the  lands  at 
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undervalue,  he,  when  applied  to  by  Mr.  GcUway  to  ex- 
utethe  lease,  replied  by  a  letter  of  the  10th  of  July,  1844, 
selbing  to  do  so,  stating  that  the  lands  had  been  let  to  Mr. 
yfot  at  an  undervalue.  A  correspondence  thereupon  took 
laoe  between  the  parties,  in  which  Mr.  Cruise  9t\\\  persisted 
D  his  refusal  to  execute  the  lease.  Mr.  D'ycis  frequently 
ipplied  to  him  to  accept  the  rent  which  became  due  in  May ; 
rhicb  Mr.  Cruise  refused  :  notwithstanding  which,  upon 
lie  21st  of  September,  1844,  Mr.  Cruise  wrote  to  Mr. 
^ifos  for  payment  of  the  rent,  threatening  to  resort  to  the 
lads  for  it  if  not  paid,  but  stating  that  he  did  so  without 
vejudice  to  any  proceedings  he  m%ht  take  to  recover  pos- 
ession ;  in  reply  to  which  Mr.  Dycis^  upon  the  25th  of  the 
ime  month,  wrote,  stating  that  the  amount  of  his  rent  had, 
or  a  long  time,  been  lodged  in  the  hands  of  his  solicitor, 
rho  had  frequently  called  upon  him  at  his  hotel  to  pay  it, 
^i  was  unable  to  see  him ;  and  that  he  was  ready  to  pay  it 
liny  time' appointed;  and  insisted  upon  the  perfection  of  his 
ease^  and  threatened,  in  case  of  refusal,  to  have  recourse  to 
proceedings  to  enforce  it.  Upon  the  28th  of  September,  1 844, 
Mr.  Cruise  received  the  rent ;  at  the  same  time  the  lease 
m  tendered  to  him  for  execution,  and  he  refused  to  execute 
t;  whereupon  a  notice,  dated  the  19th  of  July,' 1844,  was 
Jenred  upon  him  (a  copy  of  which  had  previously  been 
•wved  upon  William  «7.  Lynch),  requiring  him  to  execute 
Please.  The  reply  to  this  was  a  notice  to  quit,  served  by 
Mr.  Cruise.  The  leases  were  afterwards  executed  by  Mr. 
t^ynch  and  Mr.  Galway,  who,  upon  the  decease  of  John 
Golway,  the  trustee  in  the  deed  of  1837,  became  entitled 
to  the  legal  estate  in  the  term.  Previously,  however,  in 
March,  1841,  William «/.  Lynch  had  been  discharged  as  an 
iisolrent ;  and  his  real  and  personal  estate  and  effects  were 
'fsted  in  James  Scott  Molloy^  the  Provisional  Assignee. 
2  I  2 
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The  bill  was  filed  by  Mr.  Dyas  against  P.  R.  Cruise  and 
J,  S.  Mdlloy :  it  stated,  that  W.  J.  Lynch  and  P.  R.  Cruise 
were  seised  of  or  entitled  unto  in  fee  simple,  or  for  some 
other  good  and  sufficient  estate  of  freehold,  in  undiFided 
moieties  as  tenants  in  common,  of  the  lands  of  Darvistown 
and  Paristown,  which  were  held  under  W,  J,  Lynch  and 
P.  R.  Cruise^  by  one  John  Hopkins^  by  rirtue  of  a  leas^ 
made  to  him  thereof  by  Patrick  MaguirCf  the  grandfatb^^ 
of  W.  J.  Lynch  and  P.  R.  Cruise^  dated  the  6th  of  Novetn- 
ber,  1782,  for  the  term  of  sixty-one  years  from  the  hi  of 
May,  1782,  at  the  yearly  rent  of  209/.,  late  currency ;  whicli 
lease  and  term  were  to  ^pire  upon  the  1st  of  May,  1843: 
and  that  W,J,  Lynch^  being  so  seised  or  entitled,  by  inden- 
ture of  lease  and  release,  dated  the  6th  of  November,  1837, 
&c.  (setting  forth  the  foregoing  matters) :  and  charged,  in 
answer  to  a  pretence  to  the  contrary,  that  if  P.  R.  Crune 
and  W.  J,  Lynch  were  but  tenants  for  life  under  the  will 
ef  P.  MaguirCy  that  circumstance  would  not  prevent  them 
from  being  capable  of  making  such  lease  as  aforesaid  to  the 
plaintiff;  which  would,  at  all  events,  be  binding  during  their 
lives,  and  might  wholly  take  effect  during  that  period;  be- 
sides which,  the  said  will,  if  it  did  constitute  the  said  par- 
ties tenants  for  life,  gave  to  them  such  power  of  leasing  as 
would  fully  warrant  a  lease  in  conformity  with  the  plaintifs 
proposal.     The  prayer  was  for  a  specific  performance  of  the 
agreement  to  grant  the  lease ;  and  for  an  injunction  against 
proceedings  at  law. 

Patrick  R.  Cruise  alone  answered  the  bill  (the  other  de- 
fendant having  allowed  a  decree  pro  confesso  to  be  taken 
against  him).  He  denied  that  he  had  ever  authorized /o^'' 
Smyth  to  demise  the  lands;  and  said  the  plaintiff  knew  that 
Smyth  had  no  authority  to  do  so.  He  said  that  the  proposals 
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oCthe  undertenants  had  been  fraudulently  obtained  by  Mr.  1845. 
Smytk,  with  the  knowledge  and  concurrence  of  Mr.  Dyas^ 
for  the  purpose  of  obtaining  a  colourable  justification  for  let- 
ting the  lands  to  Mr.  Dyas^  at  the  rent  which  he  undertook 
to  pay  therefor.  He  alleged  that  the  lands  were  let  at  an 
undervalue ;  and  said,  but  did  not  prove,  that  a  larger  rent 
IumI  been  offered  for  them  by  other  solvent  persons.  He 
ibo  relied  upon  the  Statute  of  Frauds,  the  contract  not  be- 
iogin  writing ;  and  denied  that  there  was  any  part  perform- 
loce  or  acquiescence  by  him,  after  be  became  aware  of  the 
real  state  of  the  case.  He  said,  that  TT.  J,  Lynch,  having 
beeo  discharged  as  an  insolvent,  was  but  little  personally 
concerned  in  what  rent  was  had  for  the  land ;  and  admitted 
that  W.  Galway  and  W,  J.  Lynch  bad  executed  the  leases 
to  the  plaintiff  agreeably  with  said  agreement.  He  also 
admitted  that  he  was  verbally  indemnified,  by  the*  former 
nndertenants,  against  dl  costs  to  be  incurred  by  him  in  re- 
nting the  plaintiff's  demand.  It  was  proved  that  before 
Mr.  Cruise  saw  the  lands,  in  June,  1844,  Mr.  Dyas  had 
upended  over  700/.  in  improving  them. 

Mr.  Sergeant  Warren,  Mr.  Moore,  and  Mr.  Christian,      Argument. 
for  the  plaintiff. 

Mr.  Monahan,  Mr.  H,  G.  Hughes,  Mr.  D.  Lynch,  and 
Sir  Colman  O'Loghlen,  for  the  defendant. 

It  was  admitted  by  the  counsel  for  the  defendant,  that  the 
case  was  taken  out  of  the  operation  of  the  Statute  of  Frauds, 
'^y  part  performance.  Western  v.  Rnssell{a)  ;  Dobell  v. 
Butchinson(b),  and  Sullivan  v.  Jacob(c),  were  referred  to. 
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The  Lord  Chancellor  : — 

This  bill  was  filed  for  the  specific  performance  of  ao 
agreement  to  grant  a  lease  for  thirty-one  years,  by  Mr. 
DyaSi  to  whom  the  lease  was  to  be  granted,  against  Mr. 
Cruise^  the  tenant  for  life  of  an  undivided  moiety  of  the 
estate,  which  was  settled  in  strict  settlement,  and  against 
the  Provisional  Assignee  of  Mr.  Lynchy  an  insolvent,  tenant 
for  life  of  the  other  moiety.  The  Provisional  Assignee  has 
allowed  the  bill  to  be  taken  pro  corifesso  against  him. 


Mr.  Lynch  and  Mr.  Cruise  were  tenants  in  common,  for 
their  lives,  of  this  estate,  with  remainders  to  their  issue 
respectively,  in  strict  settlement ;  with  power  to  lease,  in 
possession,  at  the  best  rent  that  could  be  obtained  from  a 
solvent  tenant,  for  the  term  of  thirty-one  years.  Previously 
to  the  agreement  in  question,  the  lands  were  held  by  a 
Mr.  Hopkins,  under  an  old  lease,  at  rather  a  small  rent  Mr. 
Cruise  was  resident  in  America ;  Mr.  Lynch  resides  in  this 
country.  He  had  heavily  incumbered  his  property,  and  had 
charged  his  life  interest  with  an  annuity  to  Mr.  Galway,  a 
solicitor ;  and  had  granted  the  lands  to  a  trustee  for  Galwoi/j 
for  a  term  of  years,  dependent,  of  course,  upon  his  life,  upon 
trust  to  secure  the  annuity ;  and  he  had  covenanted  witii 
Galway  to  exercise  his  power  of  leasing  upon  the  expiradon 
of  Hopkins^  lease.  Lynch  afterward^  became  an  insoi vent^and 
his  Provisional  Assignee  has  been  made  a  party  to  the  suit. 
Mr.  Cruise  appears  to  have  been  in  straightened  circum- 
stances :  the  correspondence  which  has  been  read,  shows 
that  he  was  always  pressing  for  the  rent,  I  may  say,  before 
it  was  due.  In  fact,  the  rent  of  this  property  was  all  he  had 
to  depend  on ;  it  was  therefore  of  the  greatest  importance  to 
him  that  the  property  should  be  let,  and  that  not  an  hour 
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fthould  be  lost  in  transmitting  the  rent  to  him.  He  had  an 
agent  in  this  country,  a  solicitor  and  friend^  named  Smyth. 
Of  course,  his  only  duty,  ivhile  the  lease  subsisted,  was  to 
receive  the  rent  and  transmit  it  to  his  principal  in  America. 
This  he  did  regularly  ;  and  so  matters  stood  until  the  period 
wben  the  old  lease  was  about  to  expire.  It  is  obvious  that, 
unless  all  the  parties  entitled  to  the  property  could  agree 
in  re-letting  the  estate  to  the  same  tenant,  there  could  be 
00  le-letting  at  all.  Two  husbandry  tenants  could  not  well 
manage  a  form  in  common  :  such  an  occupation  could  not 
possibly  be  beneficial.  Therefore,  but  two  modes  of  pro- 
ceeding were  open  ;  either  that  the  parties  should  agree  in 
the  choice  of  one  husbandry  tenant,  or  that  a  bill  for  a  par- 
tition should  be  filed :  and  in  the  circumstances  in  which 
Mr.  Cruise  was  placed,  nothing  could  have  been  more  un- 
fortunate for  him  than  a  bill  of  partition.  Mr.  Smyth  went 
OTer  the  property  in  the  autumn  of  1842,  to  prepare  for  the 
le-letting ;  and  he  shortly  afterwards  wrote  to  Mr.  Cruise^ 
detailing  its  dilapidated  condition,  and  stating  that  part  of 
the  lands  had  been  exhausted,  and  that  it  would  require 
ouch  capital  to  restore  them  again  to  a  good  condition : 
and  his  description  has  been  borne  out  by  the  evidence  of 
every  person  examined  in  the  cause.  Mr,  Smyth  found 
the  property  to  be  in  the  possession  of  four  persons,  three 
of  whom  had  been  undertenants  to  Mr.  Hopkins  ;  one 
for  a  long  period  of  time,  the  others  for  shorter  periods. 
I'he  fourth  was  a  person  who  had  taken  the  grazing  of  part 
of  the  land ;  and  whatever  may  be  the  notions  of  such  per- 
^us  as  to  tenant-right,  it  cannot  be  pretended  that  the 
claim  of  a  man  giving  10/.  for  the  grass  of  the  land,  and 
thereby  getting  into  possession,  just  at  the  expiration  of  the 
lease,  is  entitled  to  the  smallest  attention.  On  the  contrary, 
it  is  be  looked  upon  with  suspicion  ;  for  it  has  the  appear- 
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ance  of  a  party  getting  into  possession  in  order  that  be  may 
put  forward  an  unfounded  claim. 

Mr.  Smyth  and  Mr.  GcUway  prevailed  on  the  underte* 
nants  to  give  up  possession  of  the  lands ;  that  is,  they  ga?^ 
up  a  formal  possession,  but  they  were  immediately  again 
put  into  possession,  although  the  character  of  their  holding  ^ 
was  changed ;  they  became  caretakers  and  not  tenants.  It 
is  plain  that  Smyth  and  Galway  intended  to  act  fidrly  to-  . 
wards  the  undertenants ;  for,  when  the  property  was  re-let, 
tbey  stipulated  that  Wheelery  an  ancient  tenant,  should  be 
provided  for, — and  he  has  been ;  and  they  also  stipulated 
for  fair  terms  for  the  other  two  tenants  as  to  their  growing 
crops.  The  undertenants  had  not  a  legal  right  to  a  lease ; 
but  they  had  a  fair  claim,  if  they  acted  properly.  In  the 
choice  of  a  tenant  I  should  always  feel  a  desire  to  give  a 
preference  to  the  actual  occupier  of  the  soil,  as  far  as  it  can 
be  done  with  a  due  regard  to  the  interests  of  the  persons 
entitled  to  the  property.  In  this  case  the  claim  of  the  an* 
dertenants  is  not  entitled  to  much  respect;  for,  not  being 
amenable  to  the  head  landlord,  they  took  advantage  of  their 
situation,  and  used  the  property  in  a  way  which  would  pre- 
vent any  landlord  from  accepting  them  as  tenants.  1  never 
would,  as  a  Judge,  or  in  my  private  capacity,  accept  a 
person  as  tenant  who  had  exhausted  and  wasted  the 
lands.  But,  though  this  was  the  case,  I  am  satisfied  that 
their  conduct  had  no  influence  on  the  persons  letting  the 
estate. 


Now,  with  regard  to  the  re-lettiug,  there  is  a  circum- 
stance which  is  entitled  to  some  weight.  Though  Mr. 
Cruise  was  absent  from  the  country,  and  had  to  depend  on 
his  agent,  yet  there  were  persons  resident  in  this  country» 
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xh  and  Mr.  Galumyy  ^ho  were  equally  interested        1845. 

self  in  seeing  that  the  property  was  well  managed. 

therefore,  an  advantage  from  the  state  of  the  title, 

\  could  not  have  enjoyed  had  he  had  an  undivided 

>n  of  the  lands.     Under   these  circumstances,  a 

notice  was  circulated,  stating  that  this  property 

\%  let ;  and  referring  persons,  desirous  of  becoming 

to  Mr.  Galtvay^  Mr.  Lynchy  and  Mr.  Smyth.  The 

ants  were  invited  to  send  in  proposals ;  and  they 

e  offers,  as  did  also  Mr.  Dyasy  a  gentleman  of 

md  skill,  who  resided  in  the  neighbourhood  and 

d  his  own  estate ;  and  the  result  was,  that  Lynch^ 

and  Galway^  accepted  Mr.  Dyasa  offer  in  prefer- 

those  of  the  undertenants  ;  and  agreed  to  let  the 

him. 

bis  bill,  filed  for  a  specific  execution  of  that  agree- 
is  objected  by  Mr.  Cruise^  first,  that  Mr.  Smyth 
iny  authority  from  him  to  let  the  lands,  and  there- 
.  he  is  not  now  bound  to  grant  the  lease :  and  sc- 
hat,  if  Smyth  had  authority  to  let  the  lands,  that 
'  was  coupled  with  two  conditions:  first,  that  it 
a  by  a  lease  to  be  made  by  the- owners  of  both  the 
and,    consequently,  that  the  plaintiff  must  now 
t  he  is  entitled  to'a  lease  from  the  persons  entitled 
noieties ;  and  secondly,  that  the  lease  should  be 
the  best  rent ;  and  for  that  purpose,  the  power  of 
1  the  will,  under  which  both  Cruise  and  Lynch  de- 
referred  to. 

Lordship  then  commented  on  the  evidence,  and 
the  conclusion,  that  Mr.  Smyth  was  authorized  by 
lae  to  let  the  lands.] 
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It  was  next  objected,  that  if  Mr.  Smyth  were  authorize 
to  let  the  lands,  his  authority  depended  on  the  obseiranof 
of  two  conditions  :  the  first  of  which  was,  that  the  lettiiy 
should  be  with  the  concurrence  of  the  co-owners  of  the  »• 
tate :  and  it  is  said,  but  not  argued,  that  it  is  impossible  to 
obtain  that  concurrence ;  for,  though  both  Lynch  and  Gflil' 
way  have  executed  the  lease  to  Mr.  Dyas^  yet  the  Provi- 
sional Assignee  of  Mr.  Lynch  has  not  been,  nor  can  he  be 
compelled  to  do  so ;  and  that  the  order  to  take  the  bilijMV 
confesso  will  not  enable  me  to  make  a  decree  against  Ub. 
The  case  stands  thus  :  the  legal  estate  was  in  a  trusteed 
Galway,  for  a  term  of  years,  dependent  on  the  life  of 
Lynch  ;  and  he  could  make  a  legal  demise  commensurate 
with  his  estate.  Lynch  had  the  reversion  expectant  on  the 
term  for  years  vested  in  him ;  and  he  was  capable  of  ez6^ 
cising  the  power  of  leasing,  subject,  of  course,  to  the  tera 
granted  to  the  trustee  for  Galway:  he  had  covenanted  witk 
Galtcay  to  execute  that  power  upon  the  expiration  of  tk 
lease  to  Hopkins  ;  and  he  and  Galway^  in  whom  the  legil 
estate  in  the  term  was  then  vested,  joined  in  executing  the 
lease  to  Dyas.  This  was  not  a  legal  execution  of  tk 
power ;  for  the  power  was  vested  in  the  tenant  for  life,  sob* 
ject  to  the  incumbrance,  and  the  estate  for  life  in  respectof 
which  only  he  could  exercise  it,  had,  upon  his  insolvesefi 
passed  to  the  Provisional  Assignee.  But  the  Provisiooal 
Assignee  took  the  estate  subject  to  all  the  equities  aod 
liabilities  to  which  it  was  subject  in  the  hands  of  the  insol- 
vent :  therefore,  in  this  case,  he  was  bound,  by  the  previotf 
legal  covenant  of  Lynch,  to  exercise  the  power.  The  Insol- 
vent Statutes  give  authority  to  assignees  to  execute  powers 
like  these  for  the  benefit  of  the  creditors  ;  and  there  is  no 
doubt  that  it  is  for  their  benefit  that  this  power  should  be 
exercised  ;  for  if  they  should  become  entitled  in 
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the  estate,  they  will  find  a  tenant  paying  a  greater  rent 
nn  could  be  obtained,  if  the  power  were  not  exercised, 
rhen,  there  being  a  binding,  ftofta^de  contract  entered  into 
rith  the  tenant  for  life,  can  I  enforce  it  against  his  assignee  ? 
Tkere  is  an  order  to  take  this  bill  pro  confesso  against  him  ; 
nd  that  amounts  to  an  admission  by  him  of  all  the  facts 
idted  in  the  bill.  He  thus  admits  that  he  has  taken  the 
life  estate  of  the  insolvent,  bound  by  this  covenant.  I  shall 
therefore  decree  the  Provisional  Assignee  to  do  all  necessary 
leto  to  give  effect  to  the  lease  to  Mr.  DytiSy  supposing  I 
ikmld  be  of  opinion  that  this  contract  ought  to  be  en- 
breed. 


1845. 


The  next  objection  is  this :  it  is  said  that  in  a  letter  from 
Mr.  Smyth  to  Mr.  Cruise^  asking  for  authority  to  let  the 
uids,  he  said  that  he  would  endeavour,  with  the  aid  of 
lyncA  and  Galway^  to  set  them  to  the  best  advantage :  and 
b  request  being  acceded  to,  it  was  argued  that  these  words 
we  equivalent  to  similar  words  in  a  power  of  attorney, 
Dd  gave  a  conditional  authority  only  to  Mr.  Smyth.  Even 
rithout  such  words,  I  think  an  agent  is  bound  to  let  the 
inds  of  his  principal  to  the  best  advantage ;  and  though  I 
0  not  agree  that  the  rent  is  to  be  weighed  in  the  same 
cales  whether  a  man  is  acting  as  owner  or  as  agent,  yet  1 
igree  that,  if  this  be  not  a  contract  for  a  lease  at  the  best 
rent,  it  is  not  to  be  enforced.  But  I  do  not  desire  to  be  un- 
derstood, that,  either  in  the  case  of  a  purchase  or  lease,  upon 
the  ground  of  mere  undervalue,  a  bond  fide  letting  or  sale, 
which  would  be  binding  on  the  principal  himself,  will  not 
he  equally  binding  on  him  where  he  acts  through  his  agent, 
if  that  agent  has  acted  fairly  and  honestly.  1  could  not  do 
^  more  mischievous  thing  than  to  avoid  a  contract,  bond 
fi^  entered  into  by  an  agent,  because  it  is  proved  that  the 
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property  was  worth  a  shilling  or  two  more  rent  than  he  ob- 
tained  for  it. 

[His  Lordship  then,  after  minutely  going  through  the  en- 
den  ce  of  value,  came  to  the  conclusion  that  the  rentagreri 
to  be  paid  by  Mr.  Dycis  was  the  best  rent  that  could,  under 
the  circumstances,  have  been  obtained  for  the  lands.] 


I  have  examined  the  question  of  value  with  care,  in  order 
to  show  that  what  Mr.  Dyas  has  given  is  fairly  equal  to  the 
most  that  could  have  been  obtained  for  the  property;  but 
it  is  worth  while  to  consider  what  is  the  law  upon  thispoiat, 
and  whether  there  is  anything  in  the  objection,  even  sop* 
posing  that  this  was  a  case  where  a  higher  offer  had  beco 
made.  In  Doe  v.  Radcliffe{a)  the  defendant  claimed  under 
a  lease  made  by  a  tenant  for  life  under  a  power  to  leue 
at  the  best  rent.  The  rent  reserved  was  43/.  per  anntni. 
It  was  proved  that  the  tenant  for  life,  before  he  made  tlie 
lease,  had  two  offers  from  other  persons,  one  at  50/.  and  the 
other  at  near  60/.  a  year ;  it  was  therefore  said,  that  431. 
was  not  the  best  rent.  The  jury  found  that  it  was ;  andt 
motion  for  a  new  trial  having  been  made,  *Hhe  Court  refused 
the  rule,  there  being  no  pretence  to  impeach  the  lease  oa 
the  ground  that  the  letting  at  43/.  a  year  was  not  done  Ml 
fide  by  the  tenant  for  life  at  the  time  ;  he  not  having  takes 
any  fine  or  other  consideration  for  the  lease,  and  having i 
manifest  interest  to  get  the  best  rent,  which,  under  all  the 
circumstances,  and  due  consideration  of  the  ability  and  good 
management  of  the  tenant,  could  reasonably  be  obtained. 
And  they  said  that,  where  the  transaction  was  fair,  and  M 
fine  or  other  collateral  consideration  was  taken  by  thetenafll 

(<i)  10  East,  278. 
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,  leasing  under  the  power,  or  injurious  partiality 
;tly  shown  by  him  in  favour  of  the  particular  lessee, 
lught  to  be  something  extravagantly  wrong  in  the 
I,  in  order  to  set  it  aside  on  this  ground  ;  for  in  the 
of  a  tenant  there  were  many  things  to  be  regarded 
the  mere  amount  of  the  rent  offered."  I  ask,  is  there 
)g  extravagantly  wrong  in  this  bargain,  which  would 
me  to  withhold  the  aid  of  the  Court  to  enforce  the 
t?  In  the  case  of  the  Queensbury  lea8es(a)  Lord 
said,  "  There  is  but  one  criterion  which  our  Courts 
attend  to  as  the  leading  criterion  in  discussing  the 
n  whether  the  best  rent  has  been  got  or  not ;  that  is, 
r  the  man  who  makes  the  lease  has  got  as  much  for 
Eis  he  had  got  for  himself;  for  if  he  has  got  more  for 
'than  for  others,  that  is  a  decisive  evidence  against 
The  Court  must  see  that  there  is  reasonable  care  and 
ce  exerted  to  get  such  rent  as,  care  and  diligence  he- 
arted, circumstances  mark  out  as  the  rent  likely  to  be 
id."  These  authorities  are  conclusive  as  regards  this 
n.  The  evidence  as  to  value  in  this  case  is  so  clear, 
would  seem  extraordinary  how  the  objection  arose, 
t  not  that  Mr.  Cruise  was  led  to  suppose  that  there 
me  unfair  dealing  on  the  part  of  Mr.  Smyth.  It  is 
that  a  charge  of  fraud  is  put  forward  which  is  not 
ed  upon  some  fact  proved  in  the  cause ;  but  here 
%  no  foundation  whatever  for  the  allegations  of  Mr. 
.  I  should,  therefore,  feel  no  difficulty,  upon  that 
I,  of  enforcing  this  contract  against  Mr.  Cruise^  even 
mtract  to  bind  the  remainder-man,  and  leave  him,  if 
ught  proper,  to  impeach  the  lease ;  as  was  done  in 
v,  Corry{b)y  in  which  a  bill  was  filed  against  a  tenant 
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for  life,  with  power  to  lease  at  the  best  rent,  foraspedie 
execution  of  a  contract  to  g^nt  a  lease ;  and  the  tenant  for 
life  objected  that  the  rent  reserved  was  not  the  best  Teit» 
and  that  the  remainder-man  ought  to  be  a  party  to  the vnl 
Lord  Lifford  overruled  the  second  objection,  and  deoeed 
a  specific  performance ;  but  directed  a  clause  to  be  insertei 
in  the  lease  whereby  the  defendant  should  not  be  bound  to 
warrant  the  title  against  the  person  in  remainder. 

It  this  had  not  been  my  opinion,  I  must  have  decreed  I 
partial  execution  of  the  agreement  against  CruUe^  for  th 
term  of  his  life.  There  are  some  authorities  upon  this  stib> 
ject ;  but  none  of  them  stand  in  the  way  of  such  a  decree. 
In  Lawrenson  v.  Butler{a)  there  was  a  power,  with  tbe 
consent  of  trustees  of  the  settlement,  to  lease  for  lives  re* 
newable  for  ever,  at  the  best  rent,  without  fine.  The  tenait 
for  life,  without  the  consent  of  the  trustees  who  refused  to 
join,  and  the  lessee  colluded  to  have  a  lease  granted  ii 
reality  for  a  fine,  though  not  apparently  so:  for  it  M 
agreed  that  the  furniture,  &c.,  was  to  be  valued,  and  tk 
lessee  was  to  pay  double  the  valuation  to  the  tenant  ior 
life.  Lord  Redesdale  held,  that  he  would  not  enforce  ii 
improper  contract  against  the  remainder-man,  which  M 
Judge  in  Equity  will  ever  do ;  but  he  also  held,  though  k 
had  not  occasion  to  decide  that  point,  that  there  could  be  M 
partial  performance  of  the  agreement ;  for  that  the  partiei 
did  not  mean  to  bind  the  interest,  which  the  tenant  for  lib 
had  in  the  lands,  but  to  commit  a  fraud  on  the  power;  tdi 
therefore,  that  the  Court  would  not  assist  either  parlf* 
The  state  of  the  title,  I  may  observe,  was  known  to  tk 
parties,  and  they  intended  to  execute  the  power  illegally* 

(«)  1  Sch.  k  Lef.  13. 
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V.  Lord  LandaJffXa)  was  also  the  case  of  a  power  to  1845. 
.t  the  best  rent ;  and  upon  the  making  the  agree-  ^ 
rhich  the  lessee  sought  to  enforce,  an  old  lease  of 
ds,  one  life  in  which  was  in  esse^  was  surrendered, 
irrender  of  the  old  lease  was  part  of  the  considera- 
r  granting  the  new;  the  best  rent,  therefore,  was 
erved, — there  was  a  great  difference.  Lord  Man^ 
^missed  the  bill ;  for  the  lessee  knew  that,  at  the  time 
tracted  for  the  new  lease,  the  life  in  the  old  lease  was 
point  of  death ;  which  fact  he  concealed  from  his 
d.  That  case,  therefore,  is  not  an  authority  against 
ng  a  partial  execution  of  the  contract ;  it  was  a  case 
d.     In  O'Rourke  v.  Percival{b)  the  lands  were  li- 

0  the  husband  for  life,  with  power  to  him  and  his  wife, 
their  respective  lives,  to  lease  at  the  best  rent,  with- 
».  In  1779  the  husband  and  wife  demised  the  land 
defendant  for  thirty^one  years ;  and,  fourteen  years 
the  expiration  of  that  lease,  the  husband  alone  agreed 
It  another  lease  to  the  plaintiff,  and  took  a  fine.  The 
s  filed  to  enforce  the  agreement  so  far  as  the  husband 
wer  to  carry  it  into  effect ;  but  Lord  Manners  re- 
x>  decree  a  partial  performance.  There  again  the 
lent  was  a  fraud  on  the  power.  The  Chancellor  also 
m  this,  that  there  was  no  evidence  to  show  that  the 
served  and  the  fine  were,  together,  the  full  value  of 
ids.  I  do  not  understand  that  objection,  or  what 
.  is  to  be  given  to  it ;  but  I  think  the  bill  was  pro- 
iismissed  in  that  case.    Harnett  \.Yielding{c)  de- 

1  really  upon  the  construction  to  be  given  to  the  me- 
1am,  which  Lord  Redesdale  properly  held  did  not 
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give  the  lessee  a  right  to  a  renewed  lease ;  but  he  certainlv, 
in  that  case,  laid  down  some  rules  which  were  not  called  fm. 
In  that  case  the  lessor  covenanted,  by  the  old  lease,  to  ex^ 
cute  a  further  lease  for  twenty-one  years,  at  any  time  duriop 
his  life,  at  the  old  rent ;  and  Lord  Redesdale  thought  ^ 
covenant  was  objectionable.     I  cannot  entirely  go  aloBf  , 
with  him  in  that  proposition ;  for  though  it  would  be  ao  ob- 
jection if,  at  the  time  when  the  contract  is  to  be  performed, 
it  is  not  the  best  rent,  I  do  not  see  how  it  is  an  objection, 
if,  at  that  time,  the  old  rent  is  the  best  rent.     What  bars 
is  done  in  such  a  case,  when  the  new  lease  is  within  tk 
power  ?  In  Doe  d.  Bromly  v.  Bctti8on{a)y  a  lease  under  t 
power  was  objected  to,  because  the  tenant  for  life  covenatei 
that,  during  his  life,  he  would,  at  the  request  of  the  lenee^ 
every  year  renew  the  lease  for  the  same  term  and  at  tkc 
same  rent ;  but  Lord  ElUnborough^  in  pronoucing  thejudg* 
ment  of  the  Court  overruling  the  objection,  said,  *'Tlie«, 
as  to  the  covenant  for  renewal,  it  is  said  it  has  a  tendency 
to  induce  the  lessor  to  run  the  question  on  the  quantuM  o( 
rent  reserved  very  closely ;  for  if  he  renewed  at  the  end  of 
twenty  years  from  the  first  granting  of  the  lease,  the  I^ 
mainder-man  might  have  a  lease  fixed  on  him  for  twenty-oie 
years  from  that  time,  reserving  less  than  the  best  rent  whidi 
then  could  have  been  reserved ;  but  the  answer  is,  that  i 
the  fact  were  so,  the  lease  would  be  void,  and  the  remaia- 
der-man  might  bring  his  ejectment  and  recover  the  |ll^ 
mises."     That  does  not  quite  agree  with  the  position  of 
Lord  Redesdale.     There  are  other  cases,  which  it  isoiii^ 
cessary  to  refer  to  more  particularly,  which  do  not  support 
the  doctrine  of  Lord  Redesdale  on  this  subject ;  and  of 
impression  is,  that  if  the  best  rent  be  reserved  at  the  tioie, 
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ract  ought  to  be  enforced.  But  then  the  question, 
the  plaintiff  was  entitled  to  a  partial  performance 
igreement,  arose.  Lord  Redesdale  refused  it ;  for 
that  the  lessee  knew  the  party  had  only  a  limited 
f  leasing,  and  intended  to  execute  it ;  and  that  there 
mutuality.  I  doubt  whether  that  can  be  main- 
»  the  law  of  the  Court,  when  there  is  no  fraud  in 
saction.  If  there  be  a  bond  fide  intention  to  exe- 
power,  and  that  contract  cannot  be  carried  into 
do  not  see  why.  the  interest  of  the  tenant  for  life 
lot  be  bound,  to  the  extent  he  is  able  to  bind  it, 
;here  be  some  inconvenience.  In  a  late  case,  Gra- 
Jliver{a)y  the  Master  of  the  Rolls,  alluding  to  the 
es  in  these  cases,  observed,  that  the  Court  had 
it  right,  in  many  cases,  to  get  over  these  difficulties, 
>urpose  of  compelling  parties  to  perform  their  agree- 
and  that  it  was  right  they  should  be  compelled  to 
rhere  it  can  be  done  without  any  great  preponde- 
inconvenience.  If,  therefore,  it  had  appeared  in 
>,  that  Mr.  Dyas  was  aware  that  the  lease  was  to 
t  to  him  by  means  of  the  execution  of  a  power,  then, 
li  the  rent  were  not  strictly  the  best,  yet  I  should 
en  of  opinion,  this  being  a  fair  transaction,  that  Mr. 
3uld  be  entitled  to  a  performance  of  the  contract,  to 
mt  of  binding  the  life  estate  of  Mr.  Cruise :  as  in 
referred  to,  in  the  note  to  Lawrenson  v.  Butl€r{b)y 
,n  incumbent  contracted  with  a  tenant  in  tail  in  re- 
for  the  purchase  of  the  advowson,  and,  on  the  faith 
:ontract,  built  a  better  house  on  the  glebe ;  after- 
he  person  in  whom  the  life  estate  was  vested  re- 
join in  making  a  tenant  to  the  prcecipe  in  order  that 
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a  recovery  might  be  suffered ;  and  consequently  no  sofli- 
cient  conveyance  could  be  made  of  the  advowson.  But  Lord 
Thurlow  held  that  the  purchaser  was  entitled  to  a  partial 
performance  of  the  contract;  for  that,  on  the  faith  of  it^ie 
had  expended  money  on  the  glebe.  So  here,  Mr,  Dyas,m 
the  faith  of  this  contract,  has  in  the  course  of  the  first  year 
of  his  term  expended  upwards  of  700/.  in  lasting  impro7^ 
ments ;  and,  therefore,  1  should  have  held,  if  it  had  been 
necessary  to  decide  the  point,  that  Mr.  Dyas  was  endtbd 
to  a  decree  for  a  partial  performance  of  the  contract. 

I  have  gone  into  the  consideration  of  this  point,  merely 
to  show  Mr.  Cruise  that,  in  any  view  of  the  case,  he  conU 
not  have  succeeded  to  the  extent  he  desired ;  but  I  hoU 
without  difficulty,  that  this  is  a  valid  contract  binding  opon 
the  inheritance,  and  that  the  contract  must  be  tpeeifictllf 
performed  by  the  grant  of  a  lease  for  the  whole  term  meo- 
tioned  in  it ;  and  Mr.  Cruise  must  pay  the  costs  of  tbefdt 
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SIMMONDS  ».  PALLES.  J««4.i6. 

Pallet  being 

f  indenture  of  the  13th  of  October^   \S3Sy  Andrew  C  indebted  to 
Uety  the  defendant,  mortgaged  certain  houses  and  lands  ifsooo/.,  and 
the  county  of  the  city  of  Dublin,  to  George  Ignatius  thefothlfo/'' 
old,  to    secure  the  repayment  of  the  sum   of  3019/.  (^^^^[Z* u>^T^ 
li  interest.  On  foot  of  this  mortgfaee,  George  I.  Goold.  ^  ^^-^^  looo/., 

^    ^   '  "^  'for  recovery  of 

tfay,  1842,  obtained  a  decree  for  a  foreclosure  and  sale,    which  they  had 

instituted  an 
action  at  law 
-  i/.t  r    .^  r    ag^Jnst  him ;  an 

Mr  George  Goold  (who  was  the  father  of  George  /.  arrangement 
old)  and  Henry  Valentine  Gooldy  his  eldest  son,  having  ^^ar°tofwh/ch 
ome  indebted  on  foot  of  two  several  bills  of  costs,  to  ^^on^lTgalnst 
mH.  Triston  md  Sebastian  C.  Hardey,  English  soU-  f^ouMbTdu^ 
ffs,  Edwcurd  Simmondsy  the  plaintiff,  as  their  attorney,  continued ;  and 

that  Pallet 

aght  two  actions  in  the  Queen's  Bench  in  Ireland,  one  should  pay  the 

costa  of  it : 

inst  Sir  George  GooWand  H.  V,  Gooldy  and  the  other  And  Pallet, 

_____,__,  r  I  1  n    pursuant  to  the 

iinst  H.   V.   Goold    alone,   for   the   recovery   thereof,  agreement. 


ese 


actions  were  subsequently  referred  to  arbitration  ;  estlteforuow 


;  before  any  award  was  made,  A.  C  Palles^  who  was  ^'^  ^  trustee. 

^  '  upon  trust, 

n  in  custody  under  an  attachment  for  not  obeying  the  "*'^  °'*'''  *° 

•'  -I      o  secure  to 

:ree  of  1842,  proposed  to  effect  an  arrangement  of  the  Simmon Js,  the 

attorney  for  T". 

ims  of  Messrs.  Triston  and  Hardey^  and  also  of  the  de-  &  u.  in  the 

,  ,  action,  the 

nd  of  George  I.  Goold  on  foot  of  the  mortgage  against  costs  of  the 
iself;  which  having  been   assented    to  by  all  the  ne-  acTion,  to'be '^ 

paid  as  therein 
mentioned. 

'^mnmndty  though  named  in  the  declaration  of  trust,  was  not  a  party  to  the  arrangement. 

eld, — That  he  was  not  entitled,  as  a  cettui  que  trust  under  the  deed,  to  institute  a  suit  to 

f  the  trusts  of  it  into  execution  ;  and  that,  having  dune  so,  the  objection  might  b€  taken 

ny  party  to  the  suit. 

^e  principle  of  Garrard  v.  Lord  Lauderdale  (2  R.  &  M.  451),  not  to  be  extended. 

ibbt  T.  Glamit  (II  Sim.  584)  observed  upon. 

tstinetion  between  voluntary  settlements,  where  the  object  of  the  donor  is  bounty ;  and 

titary  conveyances  in  trust  to  pay  debts,  to  which  the  creditors  are  not  parties. 

y  suffering  the  bill  to  be  taken  as  confessed  against  him,  the  defendant  admits  the  facta 

^  in  it ;  but  the  pUintiff  must  show  that  the  facts  so  admitted  entitle  him  to  relief. 
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cessary  parties,  the  proceedings  in  the  two  actions  we 
discontinued,  and  A.  C.  Palles  was  discharged  from  cm 
tody.     The  terms  of  the  agreement  between   the  partie 
are  contained  in  the  recitals  in  the  articles  of  the  lOtb  0/ 
September,    1842,   hereinafter   mentioned.      Pursuant  to 
that  arrangement  two  documents  were  executed  :  the  lint 
was    an    indenture  of  the  1st  of  September,    1842,  made 
between  A.  C.  Palles  of  the  one  part,  and   Sebastian  C 
Hardey  of  the  other  part ;  whereby  A.   C.  Pallas  mort- 
gaged the  premises  comprised  in  the  mortgage  of  1838,  to 
Sebastian  C.  Hardey,  to  secure  the  payment  of  the  sum 
ef  1400/.,  with  interest,  on  the  1st  of  November  then 
next  ensuing.       The  other  was  an  instrument  under  the 
hand  and  seal  of  ^.  C.  Palles  alone  ;  it  did  not  purport  to  ' 
be  made  inter  partes,  but  was  described  in  the  instrument 
itself,  as  articles  of  agreement  bearing  date  the  10th  of  Sep- 
tember, 1842.     It  recited  that  two  actions  were  then  Utelf 
depending  in  the   Queen's  Bench   in    Ireland,  in  whick 
Triston  and  Hardey  were  plaintiffs ;  in  one  of  which  Sir 
George  Goold  and  Henry  V.  Goold  were  the  defendants, 
and  in  the  other  of  which  Henry  V.  Goold  alone  was  the 
defendant ;  and  that  Triston  and  Hardey  claimed  there- 
in,  against  the  defendants,   two  sums,   amounting  tog^ 
ther  to  the  sum  of  1500/.  or  thereabouts  :  that  a  suit  ^ 
pending  in  the  Court  of  Chancery,  by  George  L  Go(M 
against  A,  C.  Palles,  for  the  recovery  of  2000/.  and  up- 
wards :  and  that  at  the  solicitation  and  request,  and  for  tk 
accommodation  of  A.  C.  Palles,  it  had  lately  been  agrees 
**  between  the  parties  aforesaid,"  that  Triston  and  Hwti^ 
should  accept  1000/.  in  full  for  the  amount  of  their  daiiBS 
in  the  two  actions,  together  with  their  full  costs  as  between 
attorney  and  client,  in  the  two  actions:  and  that  it  was  ibo 
agreed  "  between  the  parties  aforesaid,"  at  the  request  and 
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T  the  accommodation  of  A.  C.  Pallesy  that  he  should  be  at 
berty  to  set  off  the  said  sum.  of  1000/.,  so  agreed  to  be  paid 
0  Triston  and  Hardey^  against  the  claim  of  George  I. 
GooU  in  the  said  suit;  and  that  Triston  and  Hardey 
Bhoold  accept  a  security  from  the  trustees  of  Henry  M.  F. 
GoMj  charg^  upon  certain  estates  in  Tipperary  and 
Corky  for  the  sum  of  1000/.,  being  a  sum  then  due  from  the 
said  trustees  to  A.  C  Palles :  and  that  it  was  also  agreed 
that  the  said  sum  of  1000/.»  and  the  interest  thereof,  should 
be  collaterally  secured  by  A.  C.  Palles^  by  a  mortgage  of 
Kftain  property  belonging  to  him ;  and  that  it  was  like- 
irise  agreed  that  A.  C.  Palles  should  pay  and  discharge  the 
hli  costs  between  attorney  and  client  of  the  plaintiffs  in  the 
two  actions;  and  that  the  same  should  be  secured  by  A.  C. 
Pstief,  by  his  bills  or  promissory  notes,  and  should  be 
collaterally  secured  by  a  mortgage  of  his  property  as  afore- 
said. And  after  further  reciting  that  the  costs  of  the  two 
Ktions  had  been  estimated  to  amount  to  400/.  or  there- 
iboats;  and  that,  by  indenture  of  mortgage  of  the  1st  of 
September,  1842,  made  between  James  «/.  Hardey  and 
Henry  V,  Goold  (the  trustees  of  the  estate  of  Henry  M.  F. 
Goold)  of  the  first  part,  Henry  M.  F.  Goold  of  the  second 
part,  A.  C.  Palles  of  the  third  part,  and  Richard  Foster  of 
the  fourth  part,  certain  estates  in  Tipperary  and  Cork  were 
conveyed  to  22.  Foster  and  his  heirs,  by  way  of  mortgage,  to 
Kcare  the  payment  of  the  said  sum  of  1000/.  and  interest : 
M  after  reciting  the  mortgage  of  the  Ist  of  September, 
'842,  from  A,  C  Palles  to  Sebastian  C,  Hardey,  for  the 
»am  of  1400/. ;  and  that  said  sum  of  1400/.,  so  secured  by 
he  last  mentioned  mortgage,  was  intended  to  be  a  further 
Parity  for  the  payment  of  the  said  sum  of  1000/.  and  in- 
-fest  so  secured  to  R.  Foster  as  aforesaid,  and  to  be  a 
•curity  for  the  costs  between  attorney  and  client  of  the 
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plaintiffs  in  the  two  actions,  and  the  costs  and  expenses  oi 
getting  the  first-mentioned  deed  executed ;  and  also  for  tk 
payment  of  the  several  bills  thereinafter  mentioQed :  k 
was  declared  that  Sebastian  C.  Hewdeyy  his  executors,  &e., 
should  stand  possessed  of  the  1400/.  and  interest  secunii 
by  the  second  mortgage,  upon  trust,  in  the  first  place,  fir 
the  better  securing  unto  R.Foster^  his  heirs,  executors,&c^ 
the  payment  of  the  sum  of  1000/.  secured  to  him  by  thefint> 
mentioned  indenture  of  mortgage ;  secondly,  '*  to  seciue 
to  Edward  Simmonds,  gentleman  (the  attorney  for  the 
plaintiffs  in  the  said  two  actions),  the  costs  of  the  plabtifc 
in  the  said  two  actions,  to  be  allowed  as  between  attorney 
and  client,  and  to  be  paid  as  follows,  (that  is  to  say),  tk 
sum  of  100/.  part  thereof  to  be  paid  on  or  before  the  15tk 
day  of  December,  1842,  and  the  balance  of  the  said  ooib 
to  be  paid  within  two  calendar  months  after  the  same  aball 
be  ascertained;"  thirdly,  to  secure  the  payment  of  thee^ 
penses  incurred  or  to  be  incurred  by  Sebastian  C.  Hardily 
in  procuring  the  first-mentioned  indenture  of  mortgage 
to  be  executed  by  Henry  F,  Goold  and  Henry  M.  /• 
Gooldy  at  their  respective  residences  abroad. 


In  pursuance  of  the  arrangement  so  entered  into,  credit 
was  given  to  A.  C\  Palles^  on  foot  of  the  sum  due  by  bi» 
to  George  /.  Goold ^  for  the  sum  of  1000/.;  and  A*  C* 
Palles  made  his  promissory  note,  dated  the  17th  of  Mardi» 
1843,  to  Messrs.  Triston  and  Hardey^  for  the  sum  of 
101/.  10^.,  payable  ninety-one  days  after  date:  and  tliejf 
endorsed  it  to  the  plaintiff  in  part  payment  of  his  costs. 

The  costs  in  the  two  actions  were  taxed  to  the  sum « 
371/.  2s.  lO^e/.,  out  of  which  the  plaintiff  had  only  been 
paid  the  amount  of  the  promissory  note.     A.  C.  FaUes  wi» 
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evend  occasions,  applied  to  by  the  plaintiff  for  payment 
16  balance  of  the  costs ;  and  frequently  promised  to  pay 
e,  particularly  by  a  letter  of  the  3rd  of  October,  1843, 
ressed  to  the  plidntiff ;  but  neglected  to  do  so.  Under 
le  circumstances,  the  plaintiff  filed  the  present  bill, 
ging  that  Sebastian  C.  Hardey  and  R.  Foster  refused 
oin  him  as  co-plainti£b  in  the  suit ;  and  prayed  that  the 
1  of  1400/.  might  be  decreed  well  charged  on  the  mort- 
;ed  premises :  and  that  the  plaintiff  might  be  declared 
ided  to  be  paid  the  balance  due  on  foot  of  the  taxed 
ts  mentioned  in  the  articles  of  the  10  th  of  September, 
8 ;  and  if  necessary,  that  an  account  might  be  taken  of 
U  was  due  to  him  on  account  of  the  costs  mentioned  or 
ned  to  in  the  same  articles :  an  account  of  the  sum  due 
B.  Foster  on  foot  of  the  1000/.  mentioned  in  the  same 
des :  and  that  A.  C.  Pailes  might  be  decreed  to  pay  to 
intiff  the  sum  which  should  appear  to  be  due  to  him, 
ether  with  the  costs  of  the  suit ;  and  also  to  R.Foster  or 
mtian  C.  Hardey  as  his  trustee,  such  sum  as  should 
•ear  to  be  due  to  R,  Foster :  and  in  default,  a  foreclosure 
1  sale,  and  for  liberty  to  redeem  the  mortgage  of  1838. 
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fokn  Conlan  was  made  a  defendant  to  this  suit,  in  re- 
ctofan  equitable  mortgage  by  deposit  of  title  deeds, 
le  to  him  in  September,  1843,  by  A.  C.  Pailes.  By 
answer  he  Submitted  that  the  plaintiff  was  not  a  party 
either  of  the  deeds  of  the  1st  or  10th  of  September, 
12 ;  and  that  there  did  not  exist  any  sufficient  privity 
ween  him  and  A.  C  Pailes^  or  any  other  of  the  defen- 
tts,  to  enable  him  to  maintain  a  bill  in  his  own  name  for 
overy  of  the  said  costs. 


Sebastian  C.  Hardey^  by  liis  answer  admitted  that  he 


494 


CASES  IN  CHANCERY. 


1845. 


S1MMOND8 

V. 

Pallbs. 


Statement, 


was  a  trustee  for  R.  Foster  and  the  plaintiff  of  the  mori 
gaged  premises,  according  to  their  respective  interest 
therein,  as  declared  by  the  articles  of  agrreement  of  tb 
10th  of  September,  1842. 

The  cause  was  heard  upon  an  order  to  take  the  tiU 
pro  con/esso  against  the  defendant  A.  C  PcUUa. 


Argument.         Mr.  Sergeant  Wcurretiy  Mr.  Brewster,  and  Mr.  Rogen, 
for  the  plaintiff. 


Mr.  r.  Scully  for  the  defendant  Conlan^  cited  and  relied 
on  Worrall  v.  Harford{a) ;  Page  v.  Broom{b) ;  Garmi 
V.  Lord  Lauderdale  {c) ;  La  Touche  v.  Lord  Lucim(ij; 
Wallwyn  v.  Coutts{e)\  Acton  v.  Woodgate{f)  \  FoiUrf. 
Blackstone{g) ;  Williams  v.  Everett{h) ;  Scott  v.  Pv- 
cher{i). 

Mr.  Sergeant  Warren  cited  and  relied  on  jRyotf  t. 
Ryall{k)\  Ellison  v.  Ellison(l);  Pulverto/i  v.  Puber- 
toft{m)\  Ex  parte  Pye{n). 


Judgment.        ^IIK  LoRD  CHANCELLOR  :— 

This   case   has    taken   an    extraordinary  turn,  arising 
partly  from  the  character  of  Mr.  Scully's  client,  as  stated 


(tf)8  Ve8.4. 

(6)  4  Russ ;  6.  S.  C.  2  R.  &  M.  214. 

(c)  3  Sim.  I ;  S.  C.  2  R.  &  M.  461. 

id)  7  CI.  &  F.  772. 

(0  3  Mer.  707  ;  S.  C.  3  Sim.  14. 

(/)2  M.  &K.492. 

(g)  I  M.  &  K.  297. 


(h)  14  East,  582. 
(t)  3  Mer.  652. 
(A)  1  Atk.  59. 
(I)  6  Ves.  656. 
(m)  18  Ves.  84. 
(n;  18^  Ves.  140. 
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le  record,  and  partly  from  the  circumstance  that  Mr. 
€9  has  allowed  the  bill  to  be  taken  pro  confesso  against 
It  is  conceded  that  the  taking  the  bill  pro  confesso 
nst  Palles  is  simply  an  admission  by  him  of  the  facts 
ed  in  it ;  but  the  question  still  remains,  is  the  plaintiff 
lot  a  cestut  que  trust  under  the  deed  of  arrangement,  so 
0  entitle  him  to  file  this  bill  ?  Allowing  the  bill  to  be 
\fipro  confesso  is  an  admission  of  the  facts  stated,  but 
of  the  claim  of  the  plaintiff  to  sustain  the  bill. 


1845. 


SlMMONDS 

Pallbs. 
Judgment, 


'he  cases  which  were  understood  to  apply  to  the  present 
e  Garrard  v.  Lord  Lauderdale^  and  others  of  that  class ; 
the  counsel  for  the  plaintiff  has  altogether  avoided  en- 
)g  into  the  consideration  of  them,  for  the  simple  reason 
,  if  they  apply,  they  are  quite  decisive  against  the  claim 
is  client.  Those  cases  have  certainly  gone  a  great 
th ;  and  I  am  not  disposed  to  carry  the  principle  fur- 

than  authority  compels  me  :  but  they  establish  this, 
if  parties  make  arrangements  between  themselves,  be- 

the  back  of  a  third  person,  even  though  they  should 
sire  a  trust  for  the  benefit  of  that  third  person  by 
e,  if  that  be  not  in  the  nature  of  a  settlement,  though 
ntary,  but  is  merely  an  arrangement  for  the  benefit  of 
parties  themselves  who  enter  into  it,  the  third  person 
lot,  upon  that  naked  state  of  circumstances,  file  a  bill 
»tablish  his  demand  as  a  cestui  que  trust.  Garrard  v. 
d  Lauderdale{a)  went  far  enough ;  for  there  the  creditor 
,  in  point  of  form,  a  party  to  the  deed,  and  the  deed 

communicated  to  him :  yet  it  was  held  that  that  cir- 
stance  did  not  enable  him  to  file  a  bill  to  enforce  the 
t.     Worrall  v.  Harford{b)  was,  in  that  respect,  dif- 


(fl)  3  Sim.  I  ;  S.  C.  2  R.  &  M.  457.  (/>)  8  Ves.  4. 
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Judgment, 


ferent :  the  deed  contained  a  mere  general  piovitioB  thai 
the  trustees  should,  out  of  the  trust  property,  pay  tk 
costs  of  carrying  the  trust  into  execution ;  not  stating  the 
particular  attorney  to  whom    the  payments  were  to  k 
made :  and  an  attorney  having  a  title  to  costs  considenJ 
himself  a  cestui  que  trust  under  the  deed,  and  filed  his  hilli 
which  was  dismissed.  I 

i 
In  the  last  case  upon  the  subject,  which  has  not  bea  \ 
cited(a),  but  to  which  I  have  had  occasion  lately  to  Tefai 
the,  Vice-Chancellor  held  one  way  and  the  Chanoellor 
another.  It  was  of  this  nature.  Several  persons  wen  ii- 
terested  in  a  fund,  in  respect  of  which  a  suit  had  been  intt- 
tuted :  they  made  an  arrangement  of  their  claims  betveci 
themselves,  and  assigned  the  fund  to  trustees;  and  one  if 
the  trusts  was,  expressly,  to  pay  to  a  defendant  in  thetniti 
who  was  not  a  party  to  the  arrangemient,  his  costs,  to 
which  one  of  the  parties  to  the  deed  was  liable.  The  fiurf 
was  realized  and  actually  in  the  hands  of  the  trustees ;  aoJ 
they  not  having  paid  the  costs,  a  bill  was  filed  by  the  thinl 
party  to  have  the  trusts  carried  into  execution  and  biseoili 
paid.  The  Vice-Chancellor  was  of  opinion  that  tbcie 
circumstances  distinguished  the  case  from  Garrard  y.Uri 
Lauderdale  ;  and  took  this  distinction,  that  it  was  not  tke 
case  of  a  person  voluntarily  making  a  provision  for  pig- 
ment of  his  creditors,  but  of  several  persons,  some  of 
whom  were  liable  to  the  demand,  agreeing  amongst  theo- 
selves  that  a  particular  fund,  in  which  they  were  all  ioto* 
rested,  should  be  the  fund  for  payment  of  it.  Lofd  £W- 
tenham  reversed  that  decree,  and  said,  that  it  was  coiopo- 
tent  for  any  of  the  defendants  to  make  the  objection)  ui 

(rt)  Gibbs  V.  Gktmis,  II  Sim.  584. 
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immaterial  what  interest  the  party  making  the        1845. 

)n  had :  and  he  held,  even  in  that  case  upon  which  gxMjioMj^s 

Id  have  had  considerable  doubt,  that  the  plaintiff  p^^;„, 
lot  maintain  his  bill. 


Judgmmtt, 


\  case  is  not  so  strong  as  that ;  for  here  Mr.  PaUea 
with  Tristan  and  Hardey  to  satisfy  a  demand  and 
tain  costs  to  the  plaintiff,  to  which  he  was  not  liable, 
oderation  of  another  demand,  to  which  he  was  liable, 
A  part  discharged.  Simmonds  was  the  attorney  for 
n  and  Hardey ;  and  the  principal  money  and  the 
rere,  in  &ct,  due  to  TrUton  and  Hardey  ;  but  the 
rere  due  from  them  to  Simmonds :  they  were,  how- 
laimed  by  Tristan  and  Hardey ^  who  accepted  of  the 
)mise  only  on  the  terms  of  the  costs  being  paid.  The 
ement  was,  that  the  1000/.  (the  sum  for  which  Tm- 
kd  Hardey^s  claim  was  compromised),  should  be 
out  of  the  estates  of  Henry  Michael  Francis  Goald, 
'as  indebted  in  that  amount  to  Mr.  Palles  ;  and  a 
ige  of  those  estates  for  that  sum  was  accordingly  ex- 
by  the  proper  parties  to  Mr,  Foster.  Mr.  Palles  was 
e  that  sum  set  off  against  the  demand  which  George 
us  Goold  (the  son  of  Sir  George  Gooldy  who  was  the 
of  Messrs.  Tristan  9Lnd  Hardey)  j  had  agdnst  him  ;and 
to  counter-secure  the  payment  of  the  1000/.  to  Messrs. 
m  and  Hardey ^  and  also  to  secure  the  payment  of  the 
n  the  actions  at  law  ;  for  which  purpose  he  executed 
gage  of  his  own  property  to  Sebastian  Hardey  alone, 
e  sum  of  1400/.  A  few  days  after,  on  the  10th  of 
mber,  1842,  articles  were  signed  by  Mr.  Palles  alone, 
g  the  arrangement  which  had  been  entered  into, 
lat  it  was  agreed  that  the  1000/.  and  interest  should 
laterally  secured  by  Mr.  Palles,  by  a  mortgage  of 


^98 


CASES  IN  CHANCERY. 


1845. 


Judgment, 


property  belonging  to  him ;  and  that  Mr.  PaUes  sfaouU 
pay  the  full  costs,  between  attorney  and  client,  of  die 
plaintiffs  in  the  two  actions  which  had  been  brought  bjr 
Messrs.  Triston  and  Hardey  against  Sir   George  GooU 
and  Henry  V.  Goold^  and  that  the  same  should  be  secured 
by  his  bills  or  promissory  notes,  collaterally  secured  by  t 
mortgage  of  his  property :  and  that  the  costs  of  the  two 
actions  had  been  estimated  to  amount  to  400/.  0t  diem- 
abouts.  The  articles  then  recite  the  mortgage  for  thelOOWl, 
and  the  mortgage  by  Mr.  Palles  for  1400/.;  and  thattk 
said  sum  of  1400/.  was  intended  to  be  a  further  seeoritjr 
for  the  payment  of  the  1000/.,  and  to  be  a  security  for  tk 
costs  between  attorney  and  client  of  the  plaintiffs  in  tk 
two  actions,  and  the  costs  and  expenses  of  getting  tbe  first- 
mentioned  deed  executed;  and  also  for  the  payment  of  tk 
several  bills  after  mentioned.     In  the  whole  of  this  stite 
ment  of  the  arrangement  between  the  parties,  there  isoot 
a  word  said  with  respect  to  Simmonds. 

[His  Lordship  then  read  the  witnessing  part  of  thedeeJ 
of  the  10th  of  September,  1842.] 

Now,  it  is  clear  that  the  costs  of  procuring  the  mortgage 
of  the  1st  of  September,  1842,  to  be  executed  by  Hexri 
M.  F.  Goold  and  Henry  V.  Goold^  never  could  have  been 
recovered  by  the  attorney  employed,  as  a  cestui  que  tnM 
under  the  deed. 

The  question  is,  whether,  on  the  authorities,  the  direction 
in  the  deed,  to  secure  to  Simmonds  the  costs  of  the  plain- 
tiffs in  the  two  actions,  constitutes  Simmonds  a  cesivigi'^ 
/ni^^  under  the  deed.  In  the  last  case  which  I  havers 
fcrred  to,  the  party  to  whom  the  money  w^s  to  be  f^ 
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aamed,  as  here;  and  the  parties  to  the  deed  were 
ielreSy  or  some  of  them,  responsible  to  him  for  the 
;  nevertheless  it  was  held  that  he  was  not  entitled  to 
bill  for  payment  of  the  money  secured  to  him  by  the 
My  present  opinion  is  that,  under  these  authorities, 
nonds  cannot  maintain  a  bill  to  carry  into  execution 
rust,  to  which  he  was  not  a  party.  I  understand  the 
)el  for  the  plaintiff  to  admit  this,  but  they  put  the  case 
other  grounds. 


1845. 


SiMMONDS 

Palles. 
Judgment. 


is  said  that  this  is  a  case  in  which  it  is  not  possible  to 
te  the  transaction  itself;  but  I  have  satisfied  myself 
hat  view  cannot  be  maintained  upon  the  mere  ground 
Mr.  PaUes  has  allowed  the  bill  to  be  taken  pro 
MO  against  him:  for,  taking  the  facts  to  be  as 
I  in  the  bill,  the  question  remains  whether,  on  the 
•rities,  Simmonds  is  a  cestui  que  trust  under  the  deed. 
ter  has  been  read  which,  I  think,  does  not  vary  the 
It  was  written  after  the  execution  of  the  deed,  and  it 
shows  that  Palles  meant  to  pay  Simmonds. 


is  one  of  the  circumstances  relied  on  by  the  defendants 
St  the  claim  of  Simmonds,  that  it  is  stated  in  the  bill 
he  arrangement  was,  that  the  bills  of  exchange  to  be 
to  secure  the  payment  of  the  costs,  were  to  be  given, 

0  Simmonds,    but  to  Triston  and  Hardey.     With 

1  was  the  contract  entered  into  ?  With  Triston  and 
ey.     Was  any  contract  entered  into  with  Simmonds? 

Did  Simmonds  release  his  debt?  No.  Did  he 
any  stipulation  that  he  would  not  proceed  against  his 
pal  debtors,  if  he  were  included  in  this  deed?  No. 
i  is  nothing  to  show  that  he  was  intended  to  be  a 
que  trust  under  the  deed  ;  and  the  fact  of  the  bill 
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being  g^iven  to  Triston  and  Hardey^  and  that  theyendoned 
it  to  Simmondsj  is  consistent  with  the  intention,  that  the 
dealing  was  to  be  confined  to  tbe  parties  immediately  eoa- 
cerned,  namely,  Palles  on  tbe  one  side,  and  Trigtan  wai 
Hardey  on  the  other ;  and  that  Simmands  was  to  ha^e  tk 
remedies  he  previously  had  against  his  own  clients,  andabo 
a  security  upon  the  bills,  and  an  additional  security  (thongii 
he  could  not  himself  enforce  it),  in  the  knowledge  oftlie 
fact,  that  there  was  an  estate  pledged  to  secure  the  pay- 
ment of  his  costs.    The  objection  here  is,  not  that  thistrut 
cannot  be  enforced ;  for  it  may  be  enforced;  but  thatSiiis- 
monds  is  not  a  cestui  que  trust  who  can  enforce  it. 

The  counsel  for  the  plaintiflf  avoided  answering  the  ti- 
thorities  I  have  referred  to ;  but  they  put  the  case^  ii»> 
spective  of  those  authorities,  upon  the  doetrine  in  EUkm 
v.  Ellison{a)^  Ex  parte  Py€{b)i  and  Pulvertoft  v.  Pulm* 
tqfUc).  But  those  authorities  apply  to  a  different  stale  if 
things.  This  is  not  a  voluntary  settlement,  in  wiuds 
without  reference  to  any  claim  on  the  part  of  Simmtmik 
the  parties  thought  fit  to  make  him  a  cestui  que  trust; 
where  he  might  enforce  the  trusts,  the  property  haviif 
been  transferred,  and  the  relation  of  trustee  and  cestui  fu 
/rt<#^ actually  subsisting  between  the  parties:  but  this  ill 
transaction  relative  to  the  security  of  money,  entered  ioto 
between  A.  and  jB.,  the  benefit  of  which,  to  a  certain  ex- 
tent, C  is  to  have  ;  but  not  as  a  benefit  which  he  himflftf 
can  enforce.  I  take  it  to  be  clear,  that  the  authorities  ta 
govern  this  case  are  the  class  to  which  Garrard  v.  Ltti 
Lauderdale  belongs,  and  not  EUison  v.  EUison  aad  tb 
others  of  that  class. 


(a^  6  Ves.  656. 
(Jb)  18  Ves.  14a 


(c)  18  Ves.  84. 


CASES  IN  CHANCERY.  501 

5  already  had  occasion  to  ob8erye(a),  that  it  is  of      ^^^^' 

test  importance,  with  reference  to  this  doctrine,  to  simmonds 
!  Une  perfectly  marked  and  distinct  between  those  p^^g. 
tses  of  authorities.  I  will  examine  the  case  care- 
ore  I  pronounce  my  decree. 


Judgment, 


»BD  Chancellor: — 

nortgage,  which  is  now  in  question,  was  made  to  June  i6. 
en  Harileg  as  the  representative  of  the  firm  of  Tris- 
Hardey  ;  and  the  declaration  of  the  trust,  upon 
le  plaintiff  Simmonds  founds  his  right,  was  execu- 
^alles  alone.  It  states  the  fact  that  Triston  and 
had  brought  actions  against  Sir  George  Goo/ef  and 
Faleniine  Gaoldj  which  were  defended,  and  in 
ctions  Simmonds  was  the  attorney  for  the  plaintiffs. 
^alles  was  indebted  to  George  Ignatius  Gooldy 
member  of  the  Goold  family,  who  had  instituted 
ings  against  him  for  recovery  of  the  money  due ; 
:  under  these  circumstances  it  was  proposed  that 
should  pay  1000/.  to  Tristan  and  Hardey^  which 
ire  to  accept  in  satisfaction  of  their  demands;  and 
M)/.  should  be  set  off  by  George  Ignatius  Gooldy 
emand  against  Pailes. 

s  claimed  to  be  entitled  to  1000/.  out  of  the  estate 
•y  Michael  Francis  Gooldy  which  was  the  subject 
ler  suit  in  this  Court :  and,  accordingly,  a  mortgage 
icuted  by  Henry  M,  F.  Goold  and  his  trustees,  to 
for  1000/.,  which  was  paid  to  Triston  and  Hardey. 

(a)  See  Browne  v.  Caveiidish,  ante,  vol.  i-  p.  136. 
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That  was  a  payment  made  on  account  of  PaUes. 
Palles  executed  the  present  mortgage  for   1400/.  t 
bastian  Hardey^  which,  in  truth,  was  a  mortgage  to 


- —         ton  and  Hardey. 


The  articles  of  the  10th  of  September,  1842,  are,  in 
the  only  document  to  show  what  the  contract  really 
They  recite  what  I  have  mentioned,  and  further,  tii 
the  solicitation  and  request,  and  for  the  accommodatior 
Andrew  C  Palles^  it  was  agreed  between  the  parties  a 
said  (that  is,  Messrs.  Triston  and  Hcurdsif^  Sir  Gt 
Goold  and  Henry  V.  Goold^  George  Ignatius  GooH 
Mr.  PalleSf  who  are  the  only  persons  previously  nanu 
the  articles),  t£at  Triston  and  Hardey  should  accept  1( 
for  their  claims  in  the  two  actions,  together  with  their  < 
in  the  two  actions ;  and  that  Palles  should  be  at  liberl 
set  off  the  said  sum  of  1000/.  against  the  claim  of  Gt 
/.  Goold  in  the  said  suit ;  and  that  Triston  and  Ha 
should  accept  a  security  from  the  trustees  of  H,  Ai 
Gooldy  upon  estates  in  Tipperary  and  Cork  for  the  su; 
1000/.,  being  a  sum  due  from  such  trustees  to  PcUles; 
that  the  said  sum  of  1000/.  and  interest  should  be  col 
rally  secured  by  Palles^  by  a  mortgage  of  property 
longing  to  him ;  and  that  Palles  should  pay  the 
costs  of  the  plaintiffs  in  the  said  two  actions  ;  and  that 
same  should  be  secured  by  Palles  by  his  bills  or  pro 
sory  notes,  and  should  be  collaterally  secured  by  a  n 
gage  of  his  property  as  aforesaid.  So  that  Palles  wa 
pay  the  costs,  and  collaterally  secure  them  and  the  n 
gage  on  H.  M.  F.  Gooldts  estate,  by  a  mortgage  of 
own  estate.  The  costs  were  also  to  be  secured  by  bil 
exchange.  The  construction  to  be  given  to  that  agrees 
is,  that  the  bills  were  to  be  given  to  Triston  and  Har 
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or  they  alone  were  liable  to  their  attorney  for  their  own 
!06tsin  the  action  which  they  discontinued  ;  but  Palles  was 
iable  to  them.  The  articles  then  state  the  estimated 
imount  of  the  costs,  viz.,  400/. ;  the  mortgage  oi Henry  M. 
P.  Gooltfs  estate  to  Foster  for  1000/. ;  the  mortgage  by 
PaUes  to  Sebastian  Hardey  for  1400/. ;  that  the  1400/.  was 
intended  as  a  further  security  for  the  payment  of  the  1000/. 
lod  interest  secured  to  Foster,  and  to  be  a  security  for  the 
costs  of  the  plaintiffs  in  the  two  actions,  and  the  costs  and 
openses  of  getting  the  iirst-mentioned  deed  executed,  and 
alio  for  the  payment  of  the  several  bills  after-mentioned. 
There  is  an  inaccuracy  in  that  respect ;  for  the  bills  arc  not 
afterwards  mentioned.  In  all  these  recitals  there  is  nothing 
laid  as  to  Simmonds  as  the  attorney  for  Triston  and  Har- 
(fay;  but  the  whole  arrangement  and  the  recitals  are  con- 
fined to  Triston  and  Hardey ,  and  Palles.  It  is  then  de- 
dared  by  Palles,  that  Sebastian  Hardey  is  a  trustee,  first 
to  secure  to  Mr.  Foster  1000/.  and  interest ;  and,  secondly, 
« to  secure  tx>  Edward  Simmonds,  gentleman  (the  attorney 
fn  the  plaintiffs  in  the  said  two  actions),  the  costs  of  the 
fUntifis  in  the  said  two  actions,  such  costs  to  be  allowed 
ai  between  attorney  and  client,"  and  to  be  paid  in  the 
■anner  therein  mentioned;  and,  thirdly,  to  secure  the 
payment  of  the  expenses  incurred  or  to  be  incurred  by 
Sebastian  Hardey  in  procuring  the  first-mentioned  mort- 
fage  to  be  executed  by  Henry  V.  Goold  and  Henry  M.  F. 
Goold,  at  their  respective  residences  abroad.  I  need  hardly 
•baerve  that,  as  to  these  last  costs  and  expenses,  Sebastian 
Bmrdey  might  have  employed  some  other  attorney  to  pro- 
tore  the  execution  of  the  deed,  who,  therefore,  would  have 
a  demand  against  him,  but  could  not  claim  under  the  deed. 


1845. 


SiMXONDS 

Palles. 


Judgment, 


The  question  is  one  of  law,  whether  Simmonds  is  en- 
voL.  II.  2l 
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titled  to  file  a  bill  as  a  cestui  que  trust  under  this  deed,  (t 
have  that  trust  (for,  no  doubt,  there  is  a  trust  for  his  b^ 
nefit)  carried  into  execution.    That  question  depends,  ini, 
on  what  was  the  intention  of  the  parties ;  and  next  upon  tie 
authorities.     Was  there  any  intention  to  make  Simmmk 
a  cestui  que  trust?     Clearly  not  upon  the  ground  aigued, 
as  being  a  cestui  que  trust  claiming  under  a  voluntary  k^ 
tlement.     In  all  the  cases  of  that  class  there  was  an  intoh 
tion  to  constitute  the  relation  of  donor  and  donee.    The 
settlement  was  matter  of  bounty ;  made  upon  good  conride* 
ration,  as  connexion  or  relationship,  or  it  may  be  bom 
other  proper  motive ;  but  still  it  was  bounty.     I  am  detiif 
of  opinion  that  this  case  does  not  &11  within  that  eliM  of ' 
cases ;  in  which  the  distinction  is  settled,  that  if  the  pn* 
perty  is  actually  vested  in  trustees,  and  the  reladoo  if  ^ 
trustee  and  cestui  que  trust  established,  the   cestui  fM  \ 
trusty  though  a  volunteer,  may  file  a  bill  to  carry  the  trat  • 
into  execution.     I  think  this  case  falls  within  that  dancf 
cases,  in  which  a  party  provides  for  the  payment  of  an  okS- 
gation  upon  himself,  without  any  dealing  with  the  peno 
for  whom  the  provision  is  made,  and  without  any  coomill^ 
ration  moving  from  that  person.     Simmands  was  theatM" 
ney  of  Triston  and  Hardey.     As  such,  he  had  a  light  4 
action  against  them.     He  never  lost  that  right ;  he  gaveM 
time ;  he  entered  into  no  obligation  with  them  not  to  9S' 
but  the  contract  was  between  Triston  and  Hardegf  9^ 
Palles^  for  their  own  benefit,  that  Palles  should  pay  Sb- 
monds  his  costs :   but,  notwithstanding  that    agreeBfliti 
Stmmonds  might  have  sued  Triston  and  Hardejf. 

I  never  was  quite  reconciled  to  the  authorities.  I  snW 
to  them,  as  I  am  bound  to  do ;  but  I  will  not  car^  tka 
further.    Garrard  v.  Lord  Lauderdale  followed  the  prifl- 
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b  Udd  down  by  Lord  Eldouy  as  to  which  there  was  no 
bt :  whether  the  facts  of  that  case  warrant  the  decree 
mother  question ;  and  men's  minds  may  differ  on  it. 
t  as  to  the  principle,  no  person  will  dispute  it.  It  was 
tied  before  that  case,  that  if  a  man,  without  communica- 
I  with  bis  creditors,  make  a  provision  for  paying  them, 
which  theylhave  not  bargained,  he  may,  before  the  exe- 
ioii  of  the  trusts,  destroy  them.  The  questions  in  that 
e  were,  whether,  under  the  circumstances,  the  Duke  of 
fk  had  exercised  that  power ;  and  whether  it  was  compe- 
t  for  him  to  do  so.  Without  going  through  the  cases,  I 
i  refer  to  Gibbs  v.  Glamis{a)y  a  remarkable  case,  one 
m  which  learned  persons  differed :  for  the  decree  of  the 
^.Chancellor  was  reversed  by  the  Chancellor;  and  I 
not  satisfied  that  some  learned  persons  would  not  prefer 
first  decision.  That  case  was  of  this  nature.  A  Mr. 
fe,  claiming  to  be  interested  in  a  sum  of  4000/.,  filed  a  bill 
espeet  of  it.  Gibbs ^  the  plaintiff,  was,  I  suppose,  pro- 
ly  a  defendant  in  that  suit.      There  was  a  contest  as  to 

0  was  entitled  to  the  4000/. ;  and  the  several  claimants 
De  to  an  agreement  between  themselves,  that  they  would 
ride  the  money  amongst  them  in  certain  proportions ; 
i  that  all  the  costs  of  the  suit  should  be  provided  for, 
i  in  particular  Gibbs'  costs :  and,  without  any  communis 
ion  with  him,  they  assigned  the  4000/.  to  trustees,  in 
it,  first,  to  pay  the  costs  and  expenses  of  all  parties  to 
»deed  in  or  about  the  suit  of  Hele  v.  Fernie,  or  of  the 
id  or  otherwise  relating  to  their  claims  on  the  4000/.,  as 
iween  solicitor  and  client ;  and  also  the  costs  of  Gibbsy 

1  other  costs  ;  and  then  to  pay  800/.  to  Hibbert^  1800/. 
Hele,  and  the  residue  to  Lady  Glamis.     So  that  Lady 
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Gkunis  had  no  right  to  receive  anything  until  after  pa; 
ment  of  the  costs  to  Gilbs.  There  was  as  express  a  tnn 
to  pay  Gibbs  his  costs  as  to  pay  Lady  Glamis  the  residue 
The  trustees  received  the  money,  and  paid  the  other  |w^ 
sons  named  in  the  deed  ;  and  were  willing  to  pay  Gttky 
when  Lady  Glamis  objected  that  he  was  not  entitled  to  be 
paid  out  of  that  fund.  The  Vice-Chancellor  held  that  tk 
several  parties  to  the  deed  had  a  common  interest  in  the 
payment  of  Gibbs*  costs  out  of  the  fund  ;  that  the  agre^ 
ment  had  only  been  entered  into  on  the  condition  thatptj* 
ment  of  Gibbs*  costs  would  be  provided  for  out  of  the  baA\ 
and,  therefore,  that  the  case  was  not  within  the  authoritiei; 
and  he  sustained  the  bill :  but  the  Chancellor  reversed  tkat 
decree ;  and  that  reversal  appears  to  have  been  submitted 
to.  He  said,  in  his  judgment,  that  Hele  was  liable  to  pij 
the  plaintiflF,  Gibbsy  his  costs ;  and  in  order  to  protect  Ida 
against  the  consequences  of  that  liability,  the  parties  pro- 
vided, incidentally,  that  the  plaintiff's  costs  should  be  paid 
o.ut  of  the  fund :  that  the  question  then  was,  whether  tlit 
provision  gave  the  party,  whose  costs  were  to  be  so  pron- 
ged for,  a  right  to  institute  a  suit  as  a  cestui  que  trusty  k 
having  no  interest  in  the  fund,  not  having  been  a  party  to 
the  arrangement,  and  the  agreement  having  been  madebo" 
tween  the  parties  interested  in  the  fund,  for  their  own  bene* 
fit  or  convenience;  and  that  the  case  was  not  distingmib- 
able  from  Garrard  v.  Lord  Lauderdale^  and  the  other  eiMi 
which  had  been  cited :  and  he  added,  that  the  objeetiofl 
was  one  which  was  open  to  all  the  defendants;  and  tbitit 
was  immaterial  what  interest  the  party,  who  made  tbeob* 
jection,  had. 


That  is  a  much  stronger  case  than  the  one  before  lO^J 
for  there  several  parties  agreed  to  vest  a  common  ftn^l^ 
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es,  upon  trust  to  pay  to  a  person  named,  an  obligation 
lerson  held  against  one  of  them.  The  difficulty  was, 
\sAy  Glamis  never  could  have  recovered  the  residue 
after  payment  of  the  costs  to  Gibbs.  That  case, 
ore,  proves  this :  that  in  order  to  give  to  a  person 
iDg  in  the  position  of  GibbSy  or  Simmonds  in  the  pre- 
»se,  a  right  to  file  a  bill,  it  is  not  sufficient  to  have  a 
declared  for  his  benefit,  and  to  show  that  the  trust 
be  executed.  He  cannot  assert  his  remedy  in  this 
; :  he  must  wait  until  the  person  liable  to  him  calls 

execution  of  the  trust.  Mr.  Hele  might  have  filed  a 
» have  the  trusts  executed,  and  have  insisted  on  the 
es  paying  those  costs  to  Gibbs,  or  to  him  for  Gibbs^ 
!  the  residue  was  paid  over  to  Lady  Glamis  ;  and  if 
nistees   paid  Lady  GUxmis  without   paying  Gibbs* 

they  would  be  answerable  to  Hele  for  a  breach  of 


Ju(^fm§nt^ 


re  Triston  and  Hardey  contracted  that  their  costs 
I  be  paid ;  and  Palles,  with  whom  they  contract, 
I  and  declares  that  they  are  to  be  paid  to  Simmonds, 
ttomey.  If  they  are  not  to  be  paid  to  him  as  a  gift, 
mot  file  a  bill  as  a  cestui  que  trust ;  he  must  be  con- 
to  pursue  his  own  remedy  against  his  clients,  who 
mrsue  their  remedy  against  the  trustees.  Sebastian 
ry,  besides,  is  one  of  the  persons  who  is  personally 
to  Simmonds  for  these  costs,  and  he  is  also  the  trus- 
the  fund,  and  is  entitled  to  the  possession  of  it.  It 
,  therefore,  be  impossible  to  extend  the  doctrine  to 
ase  ;  for  the  party  subject  to  the  obligation  is  the 
\  who,  as  trustee,  has  the  means  of  paying  it. 


&ve  looked  into  the  pleadings,  for  it  was  said  that  they 
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distinguished  this  case  from  the  authorities.  I  do  not  think 
they  do :  on  the  contrary,  they  make  rather  ag^nst  Sm- 
mondi ;  for  the  bill  expressly  states  that,  in  pursuance  of 
the  contract,  PaUes  gave  a  bill  of  exchange  for  the  first  in- 
stalment of  the  costs  to  Trision  and  Hardey^  and  that  tiigr 
endorsed  that  bill  to  Simnumds.  That  shows  that  there  wm 
to  be  no  direct  communication  between  him  and  Pallet; 
and  that  it  never  was  intended  that  he  should  hare  the  li- 
berty of  filing  this  bill. 

The  only  other  circumstance  is,  that  Sebastian  Hardqi 
says,  by  his  answer,  that  he  is  a  trustee  for  Simnwnik 
Foster f  and  PaUes.  That  is  of  no  consequence.  He  is  a 
trustee  for  Simmondsj  but  not  in  the  sense  which  wooU 
authorize  Simmonds  to  file  a  bill  as  cestui  que  trust.  lb 
is  trustee  for  Simmonds  in  the  same  sense  as  the  defendttti 
in  Gibbs  v.  Glamis  were  trustees  for  Gibbs  ;  and  yet  tk 
bill  in  that  case  was  dismissed. 

The  bill  has  been  taken  pro  cofi/esso  against  jPdfe 
That  only  amounts  to  an  admission  of  the  bets  stated  in  tk 
bill :  it  still  remains  for  me  to  consider  whether  I  ought  M 
make  a  decree  on  those  facts  or  not.  I  am  of  opinion  that 
I  ought  not  to  make  a  decree  against  PaUes  ;  and  thst,  oi 
the  facts  confessed,  Simmonds  had  no  right  to  file  the  Uli 
and  it  must  therefore  be  dismissed  with  costs. 
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JVM  16,  17. 

sase  an  issue  had  been  directed  to  try  whether  Ro-  a  deed  wMex- 
jrA,  of  Dangan,  in  the  county  of  Clare,  Esq.,  was  ^"^  who  at^e 
mind  at  the  respective  times  when  he  executed  his  ^l  ]!!!*J°' 

^  sane  upon  par- 

pril,  1787,  or  the  deed  of  the  18th  of  September,  g^^'^^JJ^^J*; 
the  deed  of  the  2nd   of  November,  1789  ;    or  ther  the  jury, 

being  satisfied 

it  those  times  he  had  a  lucid  interval.    The  plain-  of  the  existence 

of  the  morbid 

issue  had  to  support  the  sanity  of  Robert  Creagh,  feeUng  at  the 

time  of  the  exe- 
cution of  the 

jue  was  tried  at  the  Spring  Assizes,  1845,  for  the  not  then^ouied 
'  Clare,  before  Jcuiksoriy  J.  It  appeared  from  the  li°e^atiibert ' to 
at  the  trial,  that  under  an  inquisition  held  in  1793,  "^  *?•*»  "  ^^^ 

^  lunatic  was  rea- 

reagh  was  found  to  be  a  lunatic ;  and  that  he  be-  "onabie  in  all 

other  respects, 
b  about  March,  1786  :  that,  at  the  time  when  the  his  deed  was 

Talid. 

struments  in  question  were  executed,  he  laboured      Qv^re.-^ifa 


ious  delusions ;  and  amongst  them,  that  certain  "ily  ioMne, 
rere  endeavouring  to  poison  him  ;  that  he  had  no  J^^\^t**|^ 


r insane, 
and  that  partial 
I  never 

>  his  stomach ;  and  that  his  thumbs  were  ulcerated,  ff ™oyed  from 

his  mind,  is  ho 

Unary  topics  he  did  not  exhibit  marks  of  insanity;  <^*P*b*«  ^^  en- 
tering into  so- 
subjects  of  his  delusion  were  touched  upon,  he  im-  lemnacts  which 

he  would  not 
have  entered 
into,  if  the  sub- 
Blusion  had  been  touched  upon. 

of  the  parties  to  a  particular  instrument,  are  properly  to  be  taken  into  considera- 
luestion  whether  it  was  executed  during  a  lucid  interval. 

umbent  on  the  party  supporting  a  deed  executed  by  a  lunatic,  during  the  time 
;he  inquisition,  to  show  clearly  that  it  was  executed  during  a  lucid  interval, 
has  been  insane  and  afterwards  recovers  his  reason,  it  is  not  sufficient,  in  order 
in  act  done  by  him  after  his  recovery,  to  show  that  he  was  not  as  sound  a  man  in 
t  as  before  his  insanity.  AU  that  the  law  requires  is,  that  a  man  should  have  pos- 
s  reason,  so  as  to  know  the  effect  of  the  act  he  is  about  to  perform,  and  to  be  ca- 
rving that  act  into  effect. 

question  whether  a  person,  found  a  lunatic,  was  sane  at  a  particular  time,  a  me- 
gistry  executed  by  him,  before  the  time  in  question,  is  admissible  in  evidence, 
ieed  is  not  produced  or  accounted  for.  And  orders  and  reports  made  in  the  mat- 
macy  are  admissible  to  show  that  such  orders  and  reports  were  made  upon  the 
ed  therein,  but  not  as  evidence  of  the  truth  of  the  facts  therein  mentioned. 
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mediately  manifested  symptoms  of  mental  derangement,  am 
became  incapable  of  transacting  business  of  any  kind,    h 
July,  1786,  he  married;  and  was' shortly  afterwards  talwf 
away  from  his  home  and  wife,   by  his  brother,  Eidard 
Creaghy  who  from  thenceforth,  until  Robert  Creagk  wn 
found  a  lunatic  by  inquisition,  kept  him   under  his  ia> 
mediate  control ;  and  it  was  while  he  was  under  such  cob- 
trol,  that  the  will  and  deeds  in  question,  whereby  Rcbai 
Creagh  purported  to  settle  his  property  in  &vour  of  Rickttri 
Creagh  and  his  issue,  were  executed.  Several  orders  in  tk 
matter  of  the  lunacy,  and  reports  made  thereunder,  ind 
orders  thereon,  were  given  in  evidence  by  the  defendant 


The  learned  Judge  told  the  jury  that  the  presumption  of 
law  is,  that  every  man  is  of  sound  mind,  until  the  contrary 
appears.  That,  in  this  case,  the  inquisition  found  RAat 
Creagh  to  have  been  of  unsound  mind  at  the  time  of  tk 
inquisition,  and  that  he  became  so  about  March,  1786.  That 
such  finding  was  prima  facie  evidence  that  he  was  of  on- 
sound  mind  at  the  respective  dates  specified  in  the  leadiDg 
order,  as  the  dates  of  the  will  and  deeds  therein  mentioned. 
That  it  was  therefore  cast  upon  the  plaintifif  in  the  issue  t» 
prove  soundness  of  mind,  or  a  lucid  interval,  at  the  tine  of 
the  execution  of  the  instruments,  or  one  or  more  of  then* 
And  he  informed  them,  that,  in  his  opinion,  it  was  not 
necessary,  in  order  to  constitute  a  lucid  interval,  that  tbe 
subject  thereof  should  be  restored  to  as  vigorous  or  as  ao* 
tive  a  state  of  intellect  as  he  may  have  enjoyed  previous  to 
his  visitation  with  lunacy ;  but  that  they  ought  to  be  satis- 
fied he  was  restored  to  a  healthy  state  of  mind,  free  froBi 
delusion,  in  order  to  warrant  them  in  finding  a  lucid  interral* 

TAv.  Bennett,  for  the  plaintiff  in  the  issue,  objected  to  tb 
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irned  Judge  allowing  a  report  of  1806,  and  several 
ders  in  the  matter  of  the  lunacy,  to  go  to  the  jury.  The 
iidfe  had  asked  the  counsel  on  both  sides,  early  in  his 
luffge,  whether  they  would  consent  that  all  documents 
jifen  in  eiadence  at  both  sides  should  go  to  the  jury ;  and 
NH  answered,  at  both  sides,  that  they  would.  He,  there- 
Bie,  let  them  go  to  the  jury,  telling  them,  that  the  recitals 
I  the  orders  and  the  statements  in  that  report  were  not 
ndence  of  the  fects  contained  therein;  and  cautioning 
ban  not  to  regard  them  further  than  as  showing  that,  in 
Kt,  such  orders  were  made  upon  the  grounds  stated  therein ; 
nd  that  such  and  such  matters  were  reported  to  the 
^cellor,  in  pursuance  of  such  an  order  of  reference. 


1845. 

1 "  — 
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Blood. 
Statemenf, 


Mr.  Bennett  also  objected  that  the  Judge  should  tell  the 
iry,  that,  although  they  believed  Robert  Creagh  laboured 
Bder  a  delusion,  yet  they  might  believe  he  enjoyed  a 
idd  interval  if  they  believed  him  rational  in  all  other  re- 
wets,  except  on  the  subject  of  the  delusion.  The  learned 
idge  declined  so  to  tell  the  jury  :  and  after  he  had 
oied  his  charge,  Mr.  Pigot^  for  the  plaintiff,  called  upon 
m  to  tell  the  jury,  that  if  they  believed  that  any  of 
le  instruments  mentioned  in  the  issue  were  executed  in 
I  interval  when  Robert  Creagh  was  not  under  the  in- 
lence  of  delusion,  and  was  capable  of  understanding 
hat  he  did,  they  should  find  that  it  was  executed  in  a  lucid 
tenral,  although  a  tendency  may  have  existed  to  the  recur- 
nce  of  the  delusion.  This  be  also  declined  to  do,  con- 
iring  that  he  had  given  such  directions  as  were  called  for 
r  the  facts  of  the  case,  as  appearing  on  the  evidence. 


The  jury  in  a  short  time  found  a  verdict  for  the  de- 
Ddant. 
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Mr.  Bennett  and  Mr.  Pigot  for  the  plaintiff  in  the 
who  was  also  plaintiff  in  the  issue,  moved  for  a  new  trialf  M 
the  ground  of  misdirection  by  the  Judge,  the  admission  of 
illegal  evidence,  and  the  discovery  of  new  evidence.  Tbqr 
cited  Ex  parte  Holyland(a),  in  which  Lord  Eldam  disseoted 
from  the  proposition  laid  down  by  Lord  Thurlow^  in  theitti^ 
ney'Genertdv.Pamtherifi);  Walcoty.Alleyn{c);  M*Aikm 
V.  WcUker{(i)  ;  Towart  v.  SeUars{e)  ;  Greenwood  v.  Grea^ 
wood(f)  ;  Cartwright  v.  Cartwright{g) ;  Dew  y.Clarki(k), 

Mr.  Sergeant  fVarren  and  Mr.  Keller  for  the  defendaot, 
relied  on  Attorney- General  v.  Pamther({) ;  Bro^imi* 
BrownU) ;  fVAeeUr  v.  Alderson{h) ;  Hall  v.  fFarr^KO. 


judfmtni.      The  Lord  Chancellor  : — 

If  it  were  necessary  to  decide  some  of  the  important  quel- 
tions  argued  at  the  bar  in  this  case,  I  should  take  time  to 
consider  my  judgment,  and  not  dispose  of  the  case  at  once. 
The  motion  is  made  on  three  distinct  groudis :  mi8dire^ 
tion  of  the  Judge ;  admission  of  improper  evidence;  sod 
discovery  of  new  evidence. 

The  objection  as  to  the  reception  of  improper  evidence 
is,  first,  as  to  the  admissibility  of  a  certain  memoriali  of 
which  the  deed  was  not  produced  or  accounted  for.  A  sitit- 
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(r)  1  Milward,  65. 
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Mwer  has  been  given  to  that  objection, viz.:  that  the        1845. 

produced  was  signed  by  the  lunatic  himself,  prior  to 

ition  of  the  instruments  in  question.     The  second  *' 

f  this  objection  is  one  of  more  weight ;  it  is  that 

ide  by  this  Court,  in  the  matter  of  the  lunacy,  were 

at  the  trial ;  which  orders  contained  statements  on 

)f  them  prejudicial  to  the  plaintifPs  case.  It  is  clear 

e  statements,  standing  by  themselves,  ought  not  to 

a  submitted  to  the  jury ;  but  the  Judge  cautiously 

the  jury  to  discharge  from  their  minds  all  the  state- 

pearing  on  the  face  of  the  orders ;  he  did  all  in  his 

prevent  those  statements  from  being  received  as 
I  am  not  disposed  to  deny  weight  to  that  which 

so  strongly  urged,  that,  notwithstanding  such  a 
[>n  by  a  Judge,  a  jury  is  likely  to  be  influenced  by 
ts  upon  which  the  Court  has  acted  by  making 
ind  it  would  have  been  desirable  that  those  state- 
ould  have  been  withheld  from  the  jury ;  but  I  do 
low  that  could  be  effected  in  any  other  way  than 
(ued  in  this  case,  if  the  reports  themselves  were  pro- 
eived  in  evidence.  The  reports  were  not  received 
ice  to  show  the  acts  of  the  lunatic  subsequent  to 
ation  of  the  instruments  in  question  ;  therefore,  I 

consider  how  far  the  subsequent  acts  of  an  alleged 
rould  operate  upon  his  previous  acts,  to  which  va- 
sought  to  be  given :  but  the  reports  were  produced 
the  acts  of  Richard  Creaghy  who  had  obtained  the 
>w  sought  to  be  supported, — to  show  what  were  his 
sequent  to  the  lunacy,  as  bearing  upon  those  very 
md  I  think  they  were  properly  admissible  for  that 
For  if  he  did  acts  and  submitted  to  orders,  the 
n  of  which  was  to  destroy  or  affect  the  validity  of 
s,  that  was  strong  and  proper  evidence  to  go  to  the 
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jury  upon  the  question  of  the  validity  of  the  instnimeoCi 
themselves.     The  reports  were  also  tendered  to  show  thil 
though  the  lunatic  had  been  induced  to  execute  previov 
leases  of  the  property  in  question,  inconsistent  with  each 
other,  yet  the  Court  itself  had  dealt  with  the  property  ni 
the  presence  of  Richard  Creagh^  as  a  property  not  sabjeet 
to  any  of  those  leases.     That  also  was  proper  to  go  to  tb 
jury,  in  order  that  they  might  draw  from  thence  an  inferenei 
as  to  the  validity  of  the  deeds  in  question.     This  dispoM 
of  the  objection  on  the  ground  of  the  reception  of  improper 
evidence ;  but  I  may  observe  that  if  this  case  had  whdlf 
depended  on  that  evidence,  I  am  not  sure  that  I  migkt 
not  have  been  induced  to  direct  a  further  investigadaii 
because  of  the  weight  which  the  jury  may  have  given  tt 
the  statements  in  the  orders.  But,  in  the  view  I  have  Ukei 
of  this  case,  that  question  is  not  one  of  much  importance. 

[  His  Lordship  then  considered  the  third  ground  on  whidi  | 
the  application  was  founded;  holding  that  a  new  trial  oaght  j 
not  to  be  granted  on  that  ground.] 

Now  as  to  the  alleged  misdirection  of  the  Judge.  If  I 
had  felt  myself  called  on  to  decide  the  case  upon  prindpki 
I  certainly  would  have  taken  time  to  consider  as  to  the&ett* 
Robert  Creaghy  the  lunatic,  was  insane  previous  to  his  Vfl^ 
riage.  The  marriage  itself  is  not  impeached.  It  is  oot 
doubted  that  he  again  became  insane  some  time  after  the 
marriage ;  and  on  the  execution  of  the  commission  tk 
jury  carried  back  the  lunacy  to  March,  1786.  ThatfiiNl' 
ing  of  the  jury  is  not,  it  is  admitted,  conclusive  evideaee 
against  any  person  ;  but  it  is  prima  facie  evidence;  aod, 
therefore,  it  throws  upon  the  party  disputing  the  insBiut/ 
of  Robert  Creagh  at  any  time  within  the  period  covered  kj 
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i  finding,  the  onus  of  proving  his  sanity  at  that  period. 
iberi  CreagKs  insanity  was  what  has  been  called  in  the 
IT,  partial  insanity :  that  is,  the  insanity  exhibited  itself 
ily  on  particnlar  questions ;  but  still  he  was  insane,  for  his 
iod  was  not  perfectly  sound.  For  all  common  purposes 
flife  he  was  as  sane  as  any  person  in  Court;  but  his  mind 
m  not,  in  itself,  in  a  state  of  integrity ;  he  had  not  com- 
lete  power  over  his  own  mind.  He  was  suffering  under  a 
dittion ;  one  evidence  of  which  was,  that  he  believed  per- 
m  were  attempting  to  poison  him.  That  might  have  had 
Nse  foundation ;  it  is  possible  that  some  person  might  have 
tempted  to  poison  him :  but  the  other  branch  of  his  delu* 
Ni  (for  it  is  all  one  delusion)  was  one  upon  which  he  could 
)t,  if  sane,  have  been  mistaken.  He  believed  himself  to 
k?e  been  bom  in  a  way  in  which  no  person  could  have 
dsted.  Every  moment  of  his  existence  must  }iave  satis- 
A  him,  had  he  been  sane,  that  the  notion  as  to  the  state  of 
B  stomach  was  a  mere  delusion ;  but  every  hour  of  every 
7  he  was  under  that  delusion  :  his  mind  never  rose  supe- 
yt  to  it,  but,  like  all  such  delusions,  it  was  for  a  time  dor- 
mt :  unless  something  occurred  to  present  it  to  his  mind, 
was  perfectly  capable  of  business ;  but  the  witnesses  say 
It,  let  that  chord  be  struck — touch  upon  that  topic — and 
It  instant  he  was  utterly  incapable  of,  and  refused  to 
msact  business.  In  this  state  of  circumstances  it  is  denied, 
I  the  one  hand,  that,  for  common  purposes,  not  connected 
ith  that  delusion,  he  was  sane.  It  was  asked  whether  a 
an  labouring  under  partial  insanity  can  be  called  sane ; 
r  the  effect  of  partial  insanity  is  to  make  a  man  wholly 
sane.  There  are  few  men  who  are  wholly  irrational ;  and 
i«re  are  numbers  of  persons  subject  to  delusions,  some 
ider  the  care  of  this  Court,  who  for  all  common  purposes 
c  perfectly  sane ;  in  some  instances  such  persons  have 


1845. 

^ 1 — - 

Obbaoh 

V. 

Blood. 


016 


CASES  IN  CHANCERY. 


1846. 


JudpmtmU 


visited  in  the  best  ranks  of  society,  have  received  compaoj, 
and  gone  through  all  the  common  and  social  duties  of  Vk, 
without  exhibiting  symptoms  of  insanity,  and  yet  wot 
wholly  incapable  of  doing  any  act  to  bind  their  propotjr. 


A  question  was  agitated  before  the  learned  Judge,  at  tbe 
trial,  which  would  have  put  to  the  test  the  effect  of  partiil 
insanity,  more  closely  than  it  has  been  in  any  case  witk 
which  I  am  acquainted.  But  the  Judge,  in  his  charge^ 
avoided  any  real  difficulty.  He  told  the  jury  that,  prmi 
Jacie^  the  evidence  of  sanity  at  the  time — ofaluddinteml 
— was  thrown  upon  the  plaintiff.  To  that  no  objection  htt 
been  made.  He  further  told  them  that,  in  his  opinion,  "it 
was  not  necessary,  in  4>rder  to  constitute  a  lucid  intemi, 
that  the  subject  thereof  should  be  reitored  to  as  ngom^ 
or  88  active  a  state  of  intellect  as  he  may  have  enjoyed 
previous  to  his  visitation  with  lunacy,  but  that  they  ought 
to  be  satisfied  he  was  restored  to  a  healthy  state  of  mind,  free 
from  delusion,  in  order  to  warrant  them  in  finding  a  lucid  io- 
terval."  It  is  evident  from  this  statement,  that  the  Judge  had 
in  his  mind  what  was  stated  by  Lord  Thurlow^  and  said  bj 
Lord  Eldon  in  a  later  case ;  and  that  he  agreed,  as  1  do^ 
with  the  distinction,  which  I  am  sure  Lord  Thurlow  his- 
self  would  have  acquiesced  in,  though  he  Idd  down  the 
rule  generally, — that  if  a  man  has  been  insane,  and  afie^ 
wards  recovers  his  reason,  it  is  not  sufficient,  in  order  to 
impeach  an  act  done  by  him  after  his  recovery,  to  show  that 
he  was  not  as  sound  a  man  in  his  judgment  as  before  hii 
insanity.  That  is  not  reasonable,  nor  is  that  the  legal  role. 
The  mind  may  have  been  enfeebled  by  the  attack;  bat  if 
restored  to  reason,  there  is  no  standard  by  which  his  reisoB 
is  to  be  measured.  A  weak  mind  may  yet  be  a  sound  ow- 
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All  that  the  law  reqinnfS  is,  that  a  man  should  have  pos- 
imon  of  his  reaaoSf  so  as  to  know  the  effect  of  the  act  he 
k  about  to  perfmn,  and  to  be  capable  of  carrying  that  act 
iBto  effect.  The  Judge  put  that  very  point  to  thtf  jury :  he 
ttys  ^*  that  they  ought  to  be  satisfied  that  he  was  restored 
to  s  healthy  state  of  mind,  free  from  delusion,  in  order  to 
VMant  them  in  finding  a  ludd  interval."  I  do  not  think 
Ail  charge  is  open  to  the  objection  made :  he  does  not  tell 
tlie  jury  that  they  an  to  find  that  he  was  in  as  healthy  a 
atateofmind,  firee  from  delusion,  as  before;  he  uses  the 
woris  geatiaDy.  It  is  not  as  strong  as  if  he  had  said  that 
ttey  abould  be  satisfied  that  all  delusion  bad  passed  away, 
mt  that  no  trace  of  it  remained.  He  does  not  put  it 
••0  strongly  as  he  probably  would  have  done,  if  he  had 
Maot  that  the  existence  of  the  delusion,  even  in  an  inae- 
tiTe  state,  but  to  which  vitality  might  be  given,  would  be 
■dfeient  to  prevent  his  act  from  operating.  I  am  not  sa- 
thfied  that,  consistently  with  that  charge,  the  jury  might  not 
hire  come  to  a  conclusion  in  favour  of  the  plaintiff. 
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On  behalf  of  the  plaintiff,  his  counsel  put  the  case 
in  two  ways.  Mr.  Bennett  objected  that  the  Judge  should 
We  told  the  jury,  ^^  that  although  they  believed  Robert 
Creagh  laboured  under  a  delusion,  yet  they  might  believe 
l^e  enjoyed  a  lucid  interval,  if  they  believed  him  rational 
Ui  all  other  respects,  except  on  the  subject  of  the  delusion." 
That  was  rather  a  difficult  way  of  putting  it  to  the  jury; 
for  the  Judge  was  required  to  tell  them  that,  though  they 
believed  that  Robert  Creagh  laboured  under  delusion,  yet 
^y  might  come  to  the  conclusion  that  he  enjoyed  a  lucid 
bterval,  if  he  were  rational  in  all  other  respects.  The 
Judge  could  not  give  such  a  direction :  it  amounted  to  this ; 
^t,  though  Robert  Creagh  was  at  the  time  labouring  under 
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delusion,  yet,  if  rational  in  all  other  respects,  they  < 
find  for  the  deeds.  That  would  be  to  deny  the  eziste 
such  a  thing  as  partial  insanity ;  and  is  in  opposition 
authority,  both  legal  and  medical.  It  has  been  said 
the  test  of  a  lucid  interval  is  a  voluntary  confession  c 
delusion. 


Then  Mx.Pigot  called  on  the  Judge  to  tell  the  ,i 
*^  that  if  they  believed  that  any  of  the  instruments  mend 
in  the  issue  were  executed  in  an  interval  when  R 
Creagh  was  not  under  the  influence  of  delusion,  and 
capable  of  understanding  what  he  did,  they  should  find 
it  was  executed  in  a  lucid  interval,  although  a  tend 
may  have  existed  to  the  recurrence  of  the  delusion." 
really  introduces  this  question,  whether,  with  the  m 
feeling  existing  at  the  time  of  the  execution  of  the  * 
the  jury,  being  satisfied  of  that  fact«  are  at  liberty  U 
that,  as  Robert  Creagh  was  reasonable  in  all  other  resf 
his  deed  was  valid.  Bearing  in  mind  that  the  delusi 
the  lurking  mischief — was  there,  ready  to  be  brought 
ward  at  the  will  of  any  person,  yet  the  jury  are  calle 
to  find  him  to  be  sane  and  capable  of  doing  the  act  in 
pute.  That  is  a  question  of  the  deepest  importance, 
requiring  great  deliberation  ;  for  if  it  is  to  be  laid  down 
a  partial  insanity  is  to  affect  all  the  acts  of  a  man  i\ 
his  life,  not  connected  with  his  delusion,  where  to  all 
poses  he  is  able  to  transact  the  common  business  of  lil 
if,  because  there  be  a  delusion  which  amounts  to  pardi 
sanity,  and,  therefore,  the  man  tried  by  that  test  is  im 
all  his  solemn  acts  are  to  be  defeated, — no  Judge 
deal  hastily  with  so  important  a  question.  On  the  o 
hand,  I  dare  not  lay  it  down  (and  I  have  had  much  oecu 
to  consider  the  question),  if  a.  man  is  partially  insi 
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ereby,  in  poiDt  of  law,  he  is  altogether  insane,  and  that 
rtial  insanity  is  never  removed  from  his  mind,  but  still 
ists  there, — that  he  is  capable  of  entering  into  solemn 
ts,  which  he  would  not  have  entered  into  if  the  subject  of 
I  delusion  had  been  touched  upon.     The  insanity  may  in 
leh  a  case  be  exhibited  at  the  volition  of  any  person  aware 
the  existence  of  the  delusion.     I  will  put  the  case  of  a 
an  attempting  to  buy  an  estate  of  a  person  suffering  under 
delusion  amounting  to  partial  insanity.     The  whole  con- 
let  might  proceed  regularly ;  the  alleged  insane  person 
dght  make  a  fair  bargain ;  the  deeds  might  have  been  pro- 
erly  executed  before  proper  witnesses ;  and  yet  the  person 
etfiog  with  the  alleged  lunatic,  knowing  of  the  existence 
fthe  delusion,  might  at  any  nioment  call  it  into  action, 
id  exhibit  him,  as  an  insane  person,  to  the  whole  world. 
Hiata  dangerous  power  to  be  possessed  by  any  man,  that 
»  may,  at  his  will,  prevent  the  lunatic  from  dealing  with 
ly  other  person  I  Both  judges  and  juries  have  always  ma- 
tfested  a  disposition  to  uphold  the  solemn  acts  of  a  man : 
Bd  where  there  has  been,  as  in  the  case  of  marriage,  an 
Tevocable  contract  fairly  entered  into,  and  the  parties  ap- 
eared  to  be  competent  to  do  the  act,  and  no  actual  delu- 
ion  appeared  at  the  time,  there  ought  to  be  powerful  evi- 
«noe  of  insanity  to  defeat  it :  and,  therefore,  dangerous  as 
kis  doctrine  of  partial  insanity  may  be,  it  may  not  affect 
ke  interests  of  mankind  to  the  extent  apprehended.     But 
ike  question  for  me  to  consider  is,  whether  the  Judge  ought 
kOhave  submitted  the  case  to  the  jury  in  the  way  required 
^1  i/Lr. Pigot ;  and  1  think  he  was  not  obliged  to  do  so: 
^t  1  express  only  the  impression  on  my  mind,  for  I  mean  to 
litpoae  of  this  case  on  the  facts,  independently  of  the  ques- 
10Q8  of  law.    If,  on  reviewing  the  facts,  I  am  satisfied  with 
^^  verdict,  I  shall  not  send  the  case  to  another  jury. 
VOL.  II.  2  m 
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Now  I  hold  that,  as  the  acts  of  the  parties  are  piujwiiy 
to  be  taken  into  consideration  of  the  question  whethtr  (tt 
instruments  were  executed  in  a  lucid  interval,  to  it  is  ia» 
cumbent  on  the  party  supporting  the  deed^  to  show  desilf 
that  it  was  executed  during  a  lucid  interval.     I  csnint 
receive  the  act  itself  in  evidence  to  show  that  it  was  dosi 
in  a  lucid  interval ;  a  man  may,  while  labouring  under  d^ 
lusion  or  partial  insanity,  do  a  very  reasonable  act,  and  jil 
be  incompetent  to  do  that  act  in  point  of  law.     I  rnmX^ 
therefore,  have  strong  evidence  of  sanity  at  the  time  of  the 
execution  of  these  instruments.   And  there  is  this  difficultf 
in  the  way  of  those  who  support  the  deeds.     Suppose  tint 
a  commission  had  been  issued  to  inquire  into  the  sanity  of 
this  person  ;  and  that,  contemporaneously  with  his  exsmi-  J 
nation  by  the  jury  to  ascertain  the  state  of  his  mind,  heM  } 
executed  one  of  the  deeds  now  in  question,  without  exU*  j 
biting  any  marks  of  delusion,  and  yet,  upon  the  jury  in-  j 
terrogating  him  upon  the  subject  of  his  delirium,  they  id  I 
found  him  labouring  under  it,  would  they  not  at  once  htve   , 
brought  in  a  verdict  finding  him  to  be  insane ;  and  wooU 
they  not  have  rejected  the  idea  that  at  the  execution  of  tb 
deed  he  had  a  lucid  interval  ?  The  question,  therefore,  re- 
solves itself  into  this :  Whether,  there  being  at  the  mooeiil 
of  the  execution  of  the  deed  no  exhibition  of  that  whick 
would  be  exhibited,  if  the  delusion  were  then  actually  pre- 
sent to  his  mind,  can  the  act  be  sustained  ?     It  would  be 
difficult  to  support  such  a  proposition. 

Thb  Lord  Chancellor  then  reviewed  the  acts  o(BoM 
Creagh  and  of  Richard  Creagh  ;  and  came  to* the  oooch- 
sion  that  there  was  not  evidence  to  show  that  the  iwtiv- 
ments  in  question  were  executed  by  RobertCreagh  duriof  t 
lucid  interval ;  that  the  instruments  themselves  showed  tirtC 
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f  were  not  the  acts  of  a  man  fully  possessed  of  the  know- 
ge  of  what  he  was  doing;  and  that  the  facts  of  the  case 
■bUahed  that,  at  the  times  in  question,  Robert  Creagh 
n  a  mere  tool  in  the  hands  of  Richard  Creaghy  and  used 
f  him  as  such :  and  he  refused  the  motion  for  a  new  trial, 
■t  without  costs,  as  the  persons  concerned  in  procuring  the 
neotion  of  the  will  and  deeds  were  dead ;  and  the  plain- 
i^who  now  relied  on  those  instruments,  might  reasonably 
ftfe  supposed  that  they  conferred  title  on  him. 
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BURROWES  V.  MOLLOY. 

^^  June  18. 

William  LOFTUS  OTWAYy  being  possessed  of  Advance.  mad« 

bj  a  mortgagee 

Mferal  houses  and  gardens  under  a  lease  thereof  to  him  for  the  preser- 
vation of  the 
aade  by  the  Hon.  S.  Herberty  for  the  term  of  sixty-one  estate  {exgr, 

f  I       <^«>  I      ««        1      ,«r»*^  1  1  .  head  rent  paid 

fairs,  from  the  25th  March,  1832,  at  the  yearly  rent  of  by  him)  follow 
IM/.,  by  an  indenture  of  the  27th  of  March,  1833,  in  con-  the  mortgage 
■deration  of  the  sum  of  250/.,  charged  them  with  an  annuity  Jbrmortgagee*' 
Brrent-chargeof  30/.,  payable  to  Thomas  O'lleilly  during  J'°°'^^°J^^^^^^^^ 
kii  life.     This  deed  contained  a  power  to  re-purchase  the  »nortgage  until 

^  '^  after  the  de- 

•nnuity  upon  payment  of  the  sum  of  250/.  and  all  arrears,  cease  of  mort- 

...  ,  ,    ,         .  8®8°^»  neither 

iQd  giving  three  months  notice.  is  he  entitled, 

during  the  life 
of  the  mortga- 
>t,  to  a  sale  of  the  estate  for  payment  of  such  advances  :  but  if  necessary,  a  receiver  will  be 
^pointed  to  keep  down  the  interest  on  the  mortgage  debt  and  advances. 

The  proviso  for  redemption  in  a  mortgage  of  a  leasehold  for  years  was,  that  upon  payment 
•  the  principal,  on  a  day  mentioned,  and  interest  thereon,  and  the  head  rents  in  the  mean 
^e,  the  deed  should  be  void.  By  deed  of  equal  date,  reciting  that  the  agreement  of  the  par- 
aa  waa»  that  the  principal  should  not  be  called  in  until  after  the  decease  of  the  mortgagor, 
«t  that,  by  mistske,  it  was  stated  in  the  mortgage  deed  that  the  principal  might  be  called  in 
^  a  day  certain,  the  mortgagee  covenanted  that  the  principal  money  should  not  be  called  in 
Htt  after  the  decease  of  the  mortgagor  ;  anything  in  the  deed  of  mortgage  to  the  contrary 
fetvMisUiMling. 

MtU, — That  the  mortgagee  could  not  foreclose  the  mortgage  during  the  life  of  the  mort- 
■Qor,  tlKNigh  the  interest  was  in  arrear,  and  the  mortgagor  had  not  paid  the  head  rent. 

2m  2 
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1845.  In  July,  1836,  fV.  L.  Otway  assigned  the  premises  <k 

BuRRowBs  ™*sed  to  him  to  Arabella  Lee^  for  the  residue  of  his  ten 
therein,  subject  to  redemption  upon  payment  of  the  sum  «( 
500/. 


V. 
MOLLOT. 


Statement, 


By  a  post-nuptial  settlement  of  the  2nd  of  January,  1837, 
fV.  L.  Otway  assigned  his  interest  in  the  lease  to  two  tnn* 
tees,  upon  certain  trusts,  for  the  benefit  of  his  wife  uri 
children. 

After  the  execution  of  this  settlement,  the  plaintiff,  Petff 
Burrowesy  married  Catherine^  one  of  the  children  of  ff.  L 
Otway. 

W.  L.  Otway  being  indebted  to  Peter  Burrowes  in  the 
sum  of  900/.  for  money  lent,  by  indenture  of  mortgaged 
the  Ist  of  June,   1841,  made  between  himself  of  the  OM 
part,  and  Peter  Burrowes  of  the  other  part,  assigned  tiie 
houses  and  premises  demised  by  the  lease  of  1832,  to  bio, 
for  the  residue  of  the  term  of  sixty-one  years ;  subject 
to  a  proviso,   that  if  fV.  L.  Otway^   his   executors,  fte., 
should  pay  to  Peter  Burrowes^  his  executors,  &c.,  the  m 
of  900/.  on  the  1st  of  May,   1842,  together  with  intefcrt 
thereon,  in  the  mean  time,  at  the  rate  of  3/.  10«.  per  cent, 
per  annum,  on  every  1st  of  May  and  1st  of  November ifl 
each  year,  and  should,  in  the  mean  time,  pay  the  yetrif 
rent,  and  perform  the  covenants  in  the  lease  of  tbe  vA 
lands,  which  were  on  the  part  of  the  lessee  to  be  paid  vii 
performed,  then  the  indenture  and  bond  collateral  tfaerewiti 
should  be  void. 

By  another  indenture  of  equal  date,  and  made  bettce* 
Peter  Burrowes  of  the  one  part,  and  JV.  L.  Ottcq/  oH^ 
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r  part ;  after  reciting  the  mortgage  of  equal  date^  and 
apon  the  treaty  for  that  mortgage  it  was  stipulated  and 
«d  on,  that  the  principal  sum  secured  by  it  should  not 
ailed  in  until  after  the  decease  of  fV.  L.Otwayj  but  that 
mistake  it  was  stated  in  the.  deed  of  mortgage,  that  the 
icipal  sum  of  900/.  might  be  called  in  after  the  1st  of 
y,  1842;  and  that  Peter  Burrowes^  in  order  to  correct 
t  error,  and  to  carry  the  original  intention  of  the  parties 
I  execution,  proposed  to  execute  a  deed  of  covenant,  en- 
ling  the  time  of  redemption  to  the  day  of  the  decease  of 
L.  Otway^  as  originally  agreed  on ;  it  was  witnessed 
t,  Peter  BurroweSy  for  himself,  his  executors,  adminis- 
ors,  and  assigns,  covenanted  with  fV.  L.  Oiway,  his 
cutors,  &c.,  that  the  principal  sum  of  900/.,  or  any  part 
reof,  should  not  be  called  in  until  after  the  decease  of 
JL.  Otwayy  anything  in  the  deed  of  mortgage  or  bond 
^teral  therewith,  to  the  contrary  in  anywise  notwith- 
iding. 


1845. 


^n  October,  1841,  ff\  L.  Otway  granted  an  annuity  of 
.  to  Thomeu  Keller^  his  attorney,  and  charged  the  same 
the  premises  demised  by  the  lease:  and  on  the  16th  of 
y,  1843,  he  executed  his  bond  and  warrant  of  attorney 
onfess  judgment  thereon  to  the  plaintiff,  Peter BurroweSy 
he  penal  sum  of  480/.,  conditioned  for  the  payment  of 
I/.,  with  interest  at  6/.  per  cent,  per  annum;  on  which 
id  judgment  was  entered  as  of  Easter  Term,  1843. 


On  the  day  after  the  execution  of  this  bond,  W,  L,  Otway 
A  arrested  for  debt ;  and  was  afterwards  discharged  as  an 
lolvent  debtor,  having .  previously  executed  an  assign- 
'nt  of  all  his  estate  and  effects  to  J.  S,  Molloyy  the  Pro- 
'oiial  Assignee.    At  the  time  of  his  arrest,  a  large  arrear 
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Y 

BURBOWBB 

V, 

MOLLOT. 


of  the  head  rent  of  the  mortgaged  premises  was  doe  to  tb 
Hon.  S.  Herbert^  who  commenced  legal  proceedings  fin*  ik 
recovery  thereof.  Peter  BurroweSy  in  order  to  save  thi 
interest  under  the  lease  from  eviction,  on  the  15th  No? 
ber,  1843,  paid  to  the  Hon.  S.  Herbert  the  sum  of  387/. II 
for  rent  up  to  the  29th  September,  1843,  and  3/.  3f.( 
for  costs.  O'Reilly y  the  prior  annuitant,  also  filed  a  UQl 
raise  the  arrears  of  his  annuity ;  and  Peter  Burrawe^^  i 
prevent  further  litigation  and  expenses  to  the  estate,  | 
him  30/.,  being  the  arrears  due  to  him  up  to  Septemb 
1843,  together  with  17/.  16«.  10{/.  for  costs. 


The  bill  was  filed  by  Peter  Burrowes,  praying  that  i 
account  might  be  taken  of  the  sum  due  to  him  on  foot  of  I 
mortgage  and  judgments,  and  for  his  advances  for  arretnl 
head  rent,  annuity,  and  costs  ;  and  that  the  money  i 
vanccd  by  him  in  discharge  of  the  arrears  of  head  rent,  i 
the  interest  thereof,  might  be  declared  to  be  a  valid  < 
on  the.  premises,  in  priority  to  all  charges  and  incumbn 
affecting  the  premises  ;  and  that  he  might  be  declared! 
tied  to  add  the  sums  paid  by  him  for  the  arrears  of  the  I 
nuity,  and  costs,  to  his  other  demands ;  and  that  the  i 
ture  of  the  2nd  January,  1837,  might  be  declared  frauda 
and  void  against  the  plaintiff;  and  for  payment  of  the  J 
neys  to  be  found  due  to  the  plaintiff  on  the  taking  of  a 
account ;  and  in  default,  a  foreclosure  and  sale ;  and  i 
the  plaintiff  might  be  at  liberty  to  redeem  the  mortgagtM 
the  1st  July,  1836,  and,  if  necessary,  to  re-purchase  < 
annuity  of  the  27th  of  March,  1833  :  and  for  a  receiftf*  I' 

At  the  time  of  filing  this  bill  there  was  due  to  the 
tiff,  on  foot  of  the  mortgage  of  1841,  the  principal  sufli>^ 
900/.,  and  a  small  arrear  of  interest  on  account  of  the  I 
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year's  gale  thereof,  which  became  due  next  before  the  filiDg 
if  the  bill. 

0*Reilfyt  by  his  answer,  denied  the  right  of  the  plaintiflf 
l»  be  paid  the  soin  advanced  by  him  for  head  rent,  in  prio- 
aitf  to  his  annuity ;  as  it  had  been  paid  without  his  privity 
r«r  consent. 


1845. 
^ 1 — - 

BUBBOWBS 

V, 

MOLLOT. 

Stmttmuii. 


Keller  insisted  that,  by  reason  of  the  deed  of  covenant, 
the  plaintiff  was  not  entitled  to  foreclose  his  mortgage  until 
after  the  decease  of  W.  L.  Oiway  ;  and  that  his  right  to 
islief,  on  foot  of  the  advances  made  by  him,  followed  the 
ntore  of  his  title  to  the  mortgage. 


Mr.  Sergeant  Warren^  Mr.  Brooke^  and  Mr.  Boweuy  for 
ha  plaindff :  Gladwyn  v.  Hitchman{a)  ;  Stanhope  v.  Man- 


Argumfni, 


Mr.  Piffot  and  Mr.  Maley  for  the  defendant,  Keller^ 
itod  Bonham  v.  Newcomb{c) ;  Lawless  v.  Mansfield{d)  ; 
UmehoUom  v.  WaUis{e). 
f 
i  Mr.  CbfMe  for  the  defendant,  0*Reilly. 

\  Kr.  R,  fVarren  for  other  parties. 


fi)  2  Vem.  135. 
(IJ  SEden,  197. 
k)  J  Vem.  232. 


(d)  1  Dru.  &  War.  557. 

(e)  Coote  on  Mortgages,  App. 
704. 


526 


CASES  IN  CHANCERY. 


1845. 


Bdbrowks 

9. 

Moixor. 
Judgment* 


The  Lord  Chancellor  : — 

In  this  case,  the  mortgage  under  which  the  plundf 
claims  bears  date  the  1st  of  June,  1841,  and  is  in  thecon- 
mon  form,  providing  that  upon  the  payment  of  the  sum  §( 
i>00/.  on  the  1st  of  May,  1842,  with  interest  thereon,  indie 
mean  time,  on  every  1st  of  May  and  1st  of  November,  and 
upon  payment  in  the  mean  time  of  the  yearly  rent,  and  pe^ 
formance  of  the  covenants  in  the  lease,  the  mortgage  shovU 
be  void  ;  but  by  a  deed  of  even  date  therewith,  it  appeui 
that  the  agreement  between  the  parties  was,  that  the  prin* 
cipal  sum  should  not  be  called  for  until  after  the  decease  of 
the  mortgagor.  This  deed  recited,  that  by  mistake  it  M 
been  stated  in  the  deed  of  mortgage  that  the  principal  soa 
might  be  called  in  upon  the  1st  of  May,  1842;  and  tbatthe 
parties  to  it  were  willing  to  correct  that  mistake,  aiid  to 
carry  their  original  intention  into  execution  ;  and  that  the 
mortgagee  had  proposed  to  execute  a  deed  of  covenant  en- 
larging the  time  of  redemption  to  the  day  of  the  decease  of 
the  mortgagor,  iis  originally  agreed  upon :  and  then  the  mort- 
gagee covenanted  with  the  mortgagor,  that  the  principil 
sum  of  900/.  should  not  be  called  in  until  after  the  decease 
of  William  Loftus  Otway^  the  mortgagor,  any  thing  in  the 
deed  or  bond  to  the  contrary  in  anywise  notwithstanding. 


Supposing  that  the  principal  sum  had  been  made  payable 
on  a  given  day,  no  matter  whether  it  was  one  year  or  twenty 
years  after  the  date  of  the  mortgage,  with  interest  thereon 
half-yearly  in  the  mean  time,  and  that,  before  the  day  of 
payment  of  the  principal  money,  default  had  been  madein 
the  payment  of  the  interest  thereon,  the  mortgagee  wouW, 
at  any  time  after  that  event,  have  had  a  right  to  file  his  hiU 
for  a  foreclosure  ;  because  his  right  became  absolute  at  la^ 
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nonpayment  of  the  interest,  the  estate  having  been 
'ed  subject  to  a  condition  which  had  not  been  fulfilled. 
$re  the  agreement  was  different ;  for  although  by  the 
f  mortgage  it  was  stipulated  that  the  principal  sum 
be  repaid  on  the  1st  of  May,  1842,  in  the  ordinary 
yet  from  the  deed  of  covenant  it  appears  that  the 
[reement  between  the  parties  was,  that  the  principal 
lould  not  be  called  in  until  after  the  decease  of  the 
Igor ;  and  there  is  an  actual  covenant  by  the  mort- 
that  he  will  not  call  in  the  principal  money  during 
N4ime  of  the  mortgagor,  which  is  not  qualified  by  any 
tion  respecting  the  payment  of  the  interest  in  the 
ime,  or  of  the  rent  reserved  by  the  lease.  This  trans- 
assumed  a  different  shape  with  respect  to  the  payment 
principal  and  the  payment  of  the  interest ;  it  was  only 
he  non-payment  of  the  principal  sum,  after  the  decease 
mortgagor,  that  the  mortgagee  was  to  have  a  right  to 
>se.  Interest  was  to  be  paid  half-yearly  upon  the  prin- 
um ;  and  after  the  decease  of  the  mortgagor  any  default 
payment  of  the  interest  would  enable  the  mortgagee 
his  bill  of  foreclosure,  because  the  condition  would 
ave  been  broken  :  but  the  covenant  is  independent  of 
hing  contained  in  the  deed  of  mortgage ;  and  is,  in 
of  fact,  an  absolute  covenant,  that,  notwithstanding 
ng  contained  in  the  mortgage  deed,  the  mortgagee 
n  call  in  the  principal  money  during  the  life-time  of 
ortgagor.  1  do  not  see  how  any  default  in  the  pay- 
)f  the  interest,  during  the  life-time  of  the  mortgagor, 
table  the  mortgagee  to  commit  a  breach  of  his  cove- 
It  was  said  that  this  was  like  a  case  where,  although 
oney  was  by  the  proviso  for  redemption  to  be  paid 
ced  period,  yet  the  mortgagee  covenants  that  he  wiH 
II  in  the  principal  for  a  longer  period,  unless  default 
be  made  in  the  payment  of  the  interest  in  the  mean 


1845. 


Burro  WB8 

V. 
MOLLOT. 

Judgmgnt, 
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T 
BUEBOWBI 

e. 
MOLLOT. 

Jud(fmnU. 


time ;  but  the  parties  here  have  not  entered  into  such 
arrangement.  I  think,  therefore,  that  under  these  iut 
ments  the  plaintiff  was  not  at  liberty  to  file  his  Inll  f( 
foreclosure,  as  far  as  relates  to  the  principal  money;  \ 
therefore  cannot  do  so  in  respect  of  the  interest  wUdi 
crued  before  the  principal  sum  became  payable. 


Then  comes  the  question,  whether,  on  account  of  his 
vage  claims,  the  plaintiff  is  entitled  to  file  this  bill, 
authority  has  been  cited  in  support  of  this  claim ;  and  1 
of  opinion  that  he  could  not  file  such  a  bill  as  a  mere  sali 
creditor :  for,  if  claiming  as  a  mortgagee,  he  cannot,  du 
the  life-time  of  the  mortgagor,  file  a  bill  to  foreclose ;  nei 
can  he,  by  making  advances  arising  out  of  his  character 
mortgagee,  entitle  himself  to  maintain  a  suit  which  he  c 
not  maintain  in  his  original  character  of  mortgagee.  Thi 
settled  by  the  case  of  Ramabottom  v.  }VallU{a\  which 
been  referred  to,  where  a  second  mortgagee,  having  o 
nanted  not  to  foreclose  his  mortgage  for  ten  years,  purclu 
up  the  first  mortgage,  and  then  sought  to  foreclose;  an 
was  held  that  he  could  not  file  his  bill  to  foreclose! 
mortgage.  Whatever  might  be  the  priority  of  his  daimi 
could  not  enforce  that  claim  by  reason  of  his  covenant 

These  observations  refer  to  the  defence  set  up  by  1 
Keller :  but  as  to  Mr.  O'Reilly^  the  plaintiff  must  sobi 
to  re-purchase  the  annuity  granted  to  him,  or  have  his  I 
dismissed  as  against  him.  A  party  has  no  right  to  file  a  1 
against  a  person  ha\ing  an  existing  annuity,  unless  he  lu 
rights  prior  to  the  annuitant.  If  the  plaintiff  choose  to  i 
purchase  the  annuity  to  O'Reilly^  he  is  at  liberty  to  do  fl 
He  may  offer  to  re-purchase  the  annuity,  but  he  cannot  fi 


(a)  Coote  on  Mortgages,  App.  704. 
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a  bill  agaiost  him  without  such  an  offer  on  his  part.  Instead        1845. 
of  so  dmig,  the  plaintiff  has  filed  this  bill,  and  now  declines 
to  re-porehase  the  annuity. 


There  is  some  difficulty  in  this  case ;  but  I  think  the 
phuntiff  is  entitled  to  a  receiver.  I  do  not  see  what  right 
Mr.  Keller  has  to  prevent  it ;  for  he  cannot  contend  that 
ihe  plaintiflTs  interest  on  the  principal  sum  ought  not  to  be 
kept  down.  I  regret  that  I  cannot  grant  the  relief  sought, 
br  this  is  a  hard  case,  the  deed  of  covenant  having  been 
prepared  by  Mr.  Keller  himself. 


BUBBOWSS 

V. 

MOLLOT. 

Judgwunt, 


GREEN  V.  GREEN. 

^  JUHM  IS,  20. 

(jODFREY  GREENj   being  seised  of  the  lands  of  Tetutorde- 
Green  Hills,  under  a  lease  for  three  lives,  with  a  covenant  p.,  apon  trust 

to  conyej  them 
to  his  three 
■01^  in  luofa  ibaree  m  P.  should  appoint ;  and  in  default  of  appointment  be  gare  the  lands  to 
^^^^^  equally  aa  tenants  in  common.  In  1 786  P.,  in  execution  of  the  trust,  conveyed  part  of 
the  lands  to  the  use  that  in  case  S,  (one  of  the  sons)  should  marry  with  the  consent  of  P.  first 
***»lned,  but  not  otherwise,  such  woman  or  women  as  he  should  so  marry,  in  case  she  should 
*^We  him,  should,  during  her  life,  receive  for  jointure  such  annuity  (not  exceeding  a  certain 
^'O*  M  S,  should  appoint ;  and  to  the  further  use,  in  case  S.  should  marry  with  such  consent, 
^  Hot  otherwise,  that  he  might,  by  deed  or  will,  charge  the  lands  with  500/.  for  portions 
^^  bii  younger  children,  payable  in  such  shares  as  he  should  appoint. 

^  1788  S,  married  with  consent ;  and,  reciting  his  power,  covenanted  that  the  trustees  of 

*•  ^ttlement,  in  case  there  should  be  one  or  more  younger  children  of  the  marriage  living 

^^^ts  death,  should  raise  500/.  out  of  the  lands  ;  said  sum  to  be  divided  in  such  shares  and 

^I^CHrtions,  amongst  such  younger  children,  as  he  should  by  will  appoint ;  and  for  want  of 

^^iHilntment,  equally. 

^here  was  issue  of  this  marriage  three  younger  children. 
^^^«»  after  the  death  of  P.,  married  a  second  wife,  and  charged  the  lands  with  an  annuity 
^^  lier  jointure ;  and  died  leaving  his  wife  and  four  children  of  his  second  marriage,  and  the 
^"^^e  younger  children  of  his  first  marriage,  surviving.  By  his  will,  in  1842,  he  appointed 
^^  shilling  to  each  of  the  children  of  the  first  marriage,  and  the  residue  among  the  children 
"Mie  second  marriage. 

-^eld, — Upon  the  construction  of  the  settlement  of  1 786  and  the  circumstances,  that  the 
^>*^<mt  of  P.  was  only  requisite  to  any  marriage  of  ^.  which  should  take  place  in  his  life- 
^^*^<;  and  that  the  children  of  the  second  marriage  were  objects  of  the  power. 

^.  That  the  settlement  of  1 788  amoimted  to  a  contract,  that  so  far  as  S.  could  bind  his 

?^^er,  the  children  of  the  first  marriage  should  take  the  fund  equally  between  them,  if  he 

^^  not  otherwise  apportion  it  amongst  them  ;  that  upon  there  being  issue  of  the  second  mar- 

^^•f  S.*M  power  of  appointment  was  gone ;  and  that  the  children  of  both  marriages  were 

**titled  to  the  fund  equally  between  them,  as  one  class. 
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Green 

o. 
Green. 

Stmtement. 


for  the  perpetual  renewal  thereof,  devised  them  by  bis  will, 
which  bore  date  in  October,  1777,  to  Francis  Green  and 
Caleb  Powely  and  the  survivor  of  them,  and  the  heiw 
and  assigns  of  such  survivor,  upon  trust  that  they,  or  the 
survivor  of  them,  should  in  his  or  their  discretion  convey 
them  to  his  three  sons,  Godfrey  Green^  Samuel  B.  Gneny 
and  John  Green,  in  such  shares  and  proportions,  for  sach 
estates,  whether  in  fee,  fee  tail  or  for  life,  with  remainder 
to  their  respective  issues,  and  subject  to  such  powers,  con- 
ditions and  limitations  as  the  trustees,  or  the  survivor  of 
them,  should  by  deed  or  deeds  limit  or  appoint ;  and  for  want 
of  such  appointment,  he  directed  that  his  said  sons  should 
have,  hold  ^d  enjoy  the  lands,  share  and  share  alike,  to 
them  and  their  respective  heirs,  as  tenants  in  common :  and 
died  shortly  afterwards. 

Francis  Green,  one  of  the  trustees,  died  in  1782;  and 
disputes  having  arisen  relative  to  the  mode  in  which  the 
trusts  of  the  will  should  be  carried  into  execution,  a  bill 
was  filed  by  Caleb  Powell  for  the  purpose :  but  all  the  par- 
ties being  competent  to  compromise  the  suit,  an  arrange- 
ment was  entered  into,  which  was  carried  into  effect  by 
an  indenture  dated  *the  20th  of  November,  1786,  and 
made  between  Godfrey  Green  oi  the  first  part;  John  Gre^ 
of  the  second  part ;  Samuel  Green  of  the  third  part ;  Jol» 
O'Brien  and  Elizabeth,  his  wife,  and  Edmund  Pren^ 
dergast  and  Mary,  his  wife,  who  were  annuitants  named 
in  the  will  of  Godfrey  Green,  of  the  fourth  part;  CdA 
Powell  of  the  fifth  part ;  Simon  Purdon  and  Samuel  Dixon 
of  the  sixth  part ;  and  Robert  Powell  and  Benjamin  Friend 
of  the  seventh  part :  whereby  it  was  witnessed  that,  in  purr 
suance  and  execution  of  the  trusts  of  the  will,  Caleb  Powdly 
together  with  Godfrey  Green,  John  Green,  and  Samud 
Green,  according  to  their  several  and  respective  estates  ant 
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interests  therein,  granted  and  released  the  said  lands  of 
Green  Hills,  and  all  their  estates  and  interests  therein, 
nnto  Simon  Purdon  and  Samuel  Dixouy  and  the  survivor 
of  them,  his  heirs  and  assigns,  for  the  lives  of  the  cestuis 
fue  vie  named  in  the  existing  lease  of  the  lands,  and  the 
life  of  every  other  person  who  should  be  added  thereto,  pur- 
soantto  the  covenant  for  perpetual  renewal  thereof :  to  hold 
duU  part  of  the  lands  called  the  House  Division,  chargeable 
with  the  entire  head  rent  payable  out  of  the  entire  of  the 
bmds,  and  subject  to  one-third  part  of  the  renewal  fines,  to 
the  use  of  the  trustees  for  a  term  of  100  years  ;  and,  subject 
thereto,  to  the  use  of  Samuel  Green  and  his  assigns  for  his 
life;  and  after  the  determination  of  that  estate,  to  the  use 
of  trustees  and  their  heirs  during  his  life,  upon  trust  to  pre- 
serve, &c. ;  and  from  and  after  the  decease  of  Samuel  Green^ 
then  to  the  use,  intent,  and  purpose,  in  case  he,  the  said  Sa^ 
*ve/  Green,  should  marry  with  the  consent  and  approbation 
of  the  said  Caleb  Powell  first  had  and  obtained  in  writing, 
but  not  otherwise,  that  such  woman  or  women  as  he  should 
^  marry,  in  case  she  should  happen  to  survive  him,  should, 
Qring  her  natural  life,  take  and  receive,  for  and  in  the 
^e  of  jointure,  such  annuity  (not  exceeding  the  rate  of 
'•  by  the  100/.  for  each  100/.  as  he,  the  said  Samuely  should 
'dually  receive  as  a  portion  with  such  woman  or  women) 
he  should  by  deed  appoint ;  with  power  to  distrain  for  the 
^e.  And  to  the  further  use,  intent,  and  purpose,  in  case 
^  said  Samuel  Green  should  marry  with  such  consent  and 
probation  as  aforesaid,  but  not  otherwise,  that  he  should 
<1  might,  by  any  deed  to  be  by  him  executed,  or  by  his  last 
ll  and  testament,  charge  and  incumber  the  said  part  of 
^d  lands,  so  to  him  limited  for  life,  with  any  sum  not  ex- 
^ing  the  sum  of  500/.  as  and  for  the  portions  and  provi- 
Ons  for  his  younger  children  lawfully  to  be  begotten ;  and 
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1845.       to  be  payable  at  such  times  and  in  such  sharei  and  pnpor« 
tions  as  he  should  by  said  deed  or  will  limit  and  appoiit: 
<'•  and  subject  thereto,  in  case  the  said  Samuel  Oreen  thodd 

marry  with  such  consent  as  aforesaid,  then  to  the  use  of  tki 
first  and  other  sons  of  Samuel  Green  by  his  said  wife,  jvoa 
in  tail  male  ;  with  remainder  to  the  daughters  of  the  xm* 
riage  in  tail  general ;  with  divers  remainders  over :  and  tk 
deed  contained  similar  limitations  of  other  parts  of  the  hmdi 
to  the  other  sons  of  the  testator  and  their  issue.  Upon  the 
execution  of  this  deed  Samuel  Green  entered  into  posses- 
sion of  the  part  of  the  lands  limited  to  him. 

In  1 788  Samuel  Green  married  Miss  Anna  Maria  Yawi^, 
having  previously  obtained  the  written  consent  of  CM 
Powell  thereto  ;  and  in  contemplation  of  that  marriage,  i 
settlement  of  the  4th  of  October,  1788,  was  made  between 
Samuel  Green  of  the  first  part;  AnnaM.  Ybim^of  thesecoiMl 
part;  Caleb  Powell  of  the  third  part ;  and  Robert  Young (f 
the  fourth  part;  whereby,  after  reciting,  amongst  other 
things,  the  will  of  Godfrey  Greeny  and  the  indenture  of  No- 
vember, 1786,  it  was  witnessed,  that  in  consideration  of  600/., 
the  marriage  portion  of  Anna  Maria  Young^  and  for  the 
purpose  of  settling  and  securing  the  sum  of  500/.  for  the 
younger  children  of  him  the  said  Samuel  Green^  on  the 
body  of  Anna  M.  Young,  out  of  his  the  said  Samuel  Great* 
division  or  share  of  the  lands  of  Green  Hills,  under  or  hf 
virtue  of  the  several  powers  given  unto  him  by  the  will  of 
Godfrey  Green^  and  by  the  indenture  of  the  20th  of  Sep- 
tember, 1786  ;  he  the  said  Samuel  Green^  for  himself  his 
heirs,  executors,  and  administrators,  covenanted  with  CM 
Powell  and  Robert  Young^  their  heirs  and  assigns,  that  u 
case  the  said  intended  marriage  should  take  place,  the  share 
or  division  of  the  lands  of  Green  Hills,  known  by  thei 
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btHooie  Dirision,  should  be  settled  aod  assured,  subject 
jobture  of  48/.  per  annum  for  Anna  Maria  Young,  to 
nae  df  the  first  son  of  Samuel  Green  on  the  •  body  of 
\a  M.  Young  lawfully  to  be  begotten,  and  his  heirs 
);  with  divers  limitations  over  :  and  further,  that  they, 
said  Caleb  Powell  and  Robert  Young^  or  the  survivor  of 
),  or  the  executors  or  administrators  of  such  survivor 
lase  there  should  be  one  or  more  younger  child  or  chil- 
of  the  body  of  Samuel  Green  on  the  body  of  Anna  M, 
ng  begotten,  living  at  the  time  of  the  death  of  Samuel 
?n),  should  raise  and  levy  the  full  sum  of  500/.  sterling, 
»f  the  rents,  issues,  and  profits  which  should  be  issuing 
)ayable  out  of  the  said  House  Division  of  the  lands  of 
D  Hills,  over  and  above  the  jointure  thereby  provided 
nna  Maria  Young,  and  without  prejudice  to  the  same  ; 
lid  sum  of  500/.  to  be  divided  in  such  shares  and  pro* 
)ns  amongst  such  younger  children,  if  more  than  one, 
1  such  manner,  as  Samuel  Green  should  by  his  last  will 
estament  appoint  and  direct ;  and  in  case  there  should 
ing  but  one  younger  child  at  the  time  of  the  death  of 
lel  Green,  the  said  sum  of  500/.  to  go  and  become  the 
rty  of  such  younger  child  ;  and  for  want  of  such  ap- 
nent,  that  then  and  in  such  case  the  said  sum  of  500/., 
*ewer6  more  than  one  younger  child,  should  go  in  gavel 
^t  such  younger  children,  to  be  paid  to  them  at  twenty- 
marriage:  and  in  case  there  should  be  but  one  younger 
by  the  then  intended  marriage,  that  then  the  said  sum 
)L  should  become  the  property  of  the  said  younger  son 
ighter,  payable  at  the  time  therein  mentioned. 


1845. 

t 

Gbexm 
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Suu^numt 


»re  was  issue  of  that  marriage  three  children,  viz. : 
'ey  Green^  and  the  defendants,  Anna  Maria  Young^ 
rise  Green,  and  Sarah  Young,  otherwise  Green. 


Green 


Stetemeut. 
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Anna  Maria  Green  having  died,  Scunuel  Greeny  in  the 
year    1815   {Caleb   Powell  being    then    dead),    marrierf 
^'  Frances  Moffett ;  and,  upon  that  occasion,  he  recdrerfi 

fortune  of  800/.  with  his  wife.  There  was  issue  of  tbt 
marriage  five  children,  viz. :  the  plaintiffs,  Samuelj  </ol% 
Elizay  Alicia^  and  Frances  Green. 

In  1839,  Godfrey  Green^  the  younger,  died  intestate, 
leaving  Robert  Young  Green  his  eldest  son  and  heir-it- 
law. 

In  1841  Samuel  Green  executed  a  post-nuptial  8et(l6 
ment,  whereby,  in  consideration  of  her  fortune  of  800t,y 
charged  his  portion  of  the  lands  with  a  jointure  of  64L  pit 
annum  for  his  wife,  Frances,  during  her  life,  in  case  ik 
should  survive  him. 

Samuel  Green  died  in  February,  1844,  having  made  Ihi 
will,  dated  the  2nd  November,  1842,  whereby,  after  recit- 
ing the  indenture  of  the  20th  of  September,  1786,  and  ini 
power  to  charge  the  lands  with  portions  for  his  yomiger 
children,  he  charged  and  encumbered  that  portion  of  tk 
lands  called  the  House  Quarter  with  the  sum  of  50M.  hie 
currency,  for  portions  and  provisions  for  his  younger  dfl- 
dren ;  and  he  bequeathed  the  same  to  and  amongst  saek 
younger  children  in  the  manner  following,  that  is  to  say,  t* 
his  eldest  daughter,  Anna  Maria  Youngy  one  shilling ;  toln 
daughter,  Sarah  Young^  one  shilling  ;  to  bis  son,  Sa»d 
Green,  one  shilling ;  to  his  daughter,  Eliza  Greeny  M 
sterling;  to  his  daughter,  Alicia  Greeny  lOOL;  U>ii^ 
daughter,  Frances  Green,  200/.  ;  and  to  his  son,  J(^ 
Greeny  Ul.U.9d. 
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It  wu  admitted  that  the  defendants,  Anna  Maria  Young 
i  Sarah  Young  (who  had  married  in  the  life-time  of  their 
ha),  had  not  received  any  portion  or  fortune  on  the  oeca- 
m  of  their  respective  marriages,  and  that  they  did  not  at 
ly  dme  receive  any  sum  of  money  by  way  of  advancement 
life,  from  thdlr  father. 


1845. 


t 
Orbbn 

o. 
Gbben. 

StatemiHt. 


The  bill  was  filed  by  the  children  of  the  second  marriage 
lainst  Robert  Young  Green,  the  younger  children  of  the 
It  marriage,  and  the  widow  of  Samuel  Green,  for  an  ac- 
UDt  of  the  sum  due  on  foot  of  the  charge  of  500/.  so  be- 
iMthed  by  the  will  rand  that  whatever  should  be  found 
le  upon  the  taking  of  that  account  might  be  pdd  to  the 
irties  entitled,  by  Robert  Young  Green ;  or,  in  default,  a 
le. 


Mr.  Sergeant  Warren,  Mr.  Moore,  and  Mr.  Billing,  for 
e  plaintifis. 

The  power  of  appointment  contained  in  the  settlement 
1786  is  not  confined  to  the  younger  children  of  the  first 
image,  but  extends  to  the  children  of  any  future  mar- 
ine: BurreU  v.  Crutchley(a)  ;  Braithwaite  v.  Braith* 
nte(b)  ;  Butcher  v.  Butcher(c).  The  appointment  by  the 
tdement  of  1788  is  therefore  void,  having  been  executed 
&Tour  of  some  of  the  objects  of  the  power  only ;  and  it 
u  competent  for  the  donee  of  the  power  to  re-execute  it : 
Itney  v.  Hervey{d) ;  Edwards  v.  Slater{e).  Mr.  Pow^ 
Vt  consent  to  the  first  marriage  was  sufficient  to  satisfy 
^  condition  required  by  the  deed  of  1786  :  Hutcheson  v. 
&»Mnoiirf(/). 


ArguMtfit* 


»  15  Ves.  544. 
*)  I  Vem.  334. 
■>  I  Ves.  &  Bea.  79. 

^l..  II. 


{d)  1  Atk.  561. 
(e;  Hard.  410. 
(/)  3  Bro.  C.  C. 

2n 
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1845.  Mr.  Moorcy  Mr.  Brooke^  Mr.  E.  PennefiUher^  an 

Obbbv        ^*  ^'  I^l<^dj  for  the  younger  children  of  the  first  mar 

Obmm.  ^Jj^  language  of  the  will  in  BurreU  v.  CnUchlei 

^^^9^"'^***'  Stronger  than  in  the  present  ease.  But  supposing  th 
the  children  of  Samuel  Green  were  objects  of  the  p 
and  that  the  appointment  by  the  settlement  of  1788  ck 
be  supported  in  omnibus  ;  yet  as  that  settlement  indi 
an  intention  to  provide  for  the  children  of  the  first  manj 
it  was  not  competent  for  Samuel  Green  afterwards  U 
prive  them  of  all  provision  under  the  power.  The] 
entitled  to,  at  least,  an  equal  share  of  the  500/.,  considc 
them  as  some  of  the  class  for  whom  the  provision  wa 
tended  :  West  v.  Bemie(a).  In  Braddish  v.  Braddi$i 
a  case  like  the  present,  it  was  held,  that  the  second  u 
ment  was  a  fraud  upon  the  children  of  the  first  marn 
We  submit,  however,  that  the  children  of  the  second 
riage  are  not  the  objects  of  the  power ;  for  that  man 
was  had  without  the  consent  of  the  trustee;  and 
,  consent  was  a  condition  precedent  to  the  exercise  o 

power :  Mansell  v.  Mansell(c)  ;  Sympson  v.  Homdi 
Nor  did  the  death  of  the  trustee  before  the  second  man 
took  place,  alter  the  position  of  Samuel  Green :  Dum 
Annis{e)\Frahkelen'8  Case{f). 

Mr.  Martiey  and  Mr.  Owen  for  Robert  Young  Gra 

Mr.  Monahan  and  Mr.  Charles  Shaw  for  the  miff 
Samuel  Green, 

Mr.  Moore  in  reply. 

(a)  1  R.  &  M.  431  ;  1  Sugd.  (d)  Prec.  in  Ch.  452. 
Pow.  99 ;  7th  Ed.  (e)  Dyer,  219.  pL  8. 

(b)  2  Ball  &  Bea.  479.  (/)  Moore.  62  pi.  172. 

(c)  Wilmof  s  Notes,  36. 


Jndffment. 
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1846. 
yRV  Chancbllor  *. — 

({oeetion  in  this  case  is  as  to  the  rights  of  the  plain- 
e  children  of  the  second  marriage.  The  case  is 
ome  difficalty,  and  arises  out  of  the  will  of  God-- 
ven,  by  which  the  property  was  given  to  trus- 
tb  the  unusual  power,  at  their  discretion,  to  convey 
r  three  sons  of  the  testator,  in  such  shares  and  for 
ates,  and  subject  to  such  powers,  conditions,  and 
>ns,  as  they  or  the  survivor  of  them  should  think 
and  in  deCeiult  of  appointment  to  his  sons  in  fee,  as 
in  common. 

^naequenoe  of  a  dispute  relative  to  the  disposition  of 
.tea,  a  suit  was  instituted  by  one  of  the  trustees,  to 
m  trusts  of  the  will  into  execution.  That  suit  was 
mised ;  and  the  property  was  divided  into  three  por- 
md  the  surviving  tru9tee(the  other  having  previously 
ogether  with  the  three  sons,  conveyed  the  property 
ise,  as  to  each  separate  portion  of  it,  of  one  of  the 
*  his  life  ;  and  after  his  decease,  in  case  he  should 
vith  the  consent  of  the  trustee  (Mr.  Powell)  first  ob- 
in  writing,  but  not  otherwise,  that  such  woman  or 
as  he  should  marry,  in  case  she  should  happen  tosur- 
n,  should  yearly  during  her  life  receive,  in  the  name 
ure,  such  annuity,  not  exceeding  the  rate  of  8/.  by 
/.  for  each  100/.  as  he  should  actually  receive  as  a 
with  such  woman  or  women,  as  he  should  by  deed 
:  and  further,  in  case  he  should  marry  with  such 
as  aforesaid,  but  not  otherwise,  that  he  should  and 
by  deed  or  will,  charge  and  incumber  the  part  of  the 
}  to  him  limited  for  life,  with  any  sum  not  exceeding 
I  and  for  a  provision  for  his  younger  children ;  and 
2n2 


limitations.  The  same  uses  were  declared  resj] 
shares  of  each  of  the  other  brothers,  with  the  sanu 
requiring  consent  to  marriage. 

Upon  the  first  marriage  of  Samuel^  which  wai 
the  consent  of  Mr.  Powell^  a  settlement  was 
whereby  he  covenanted  to  settle  a  jointure  upon  hi 
wife ;  and  also  that  the  trustees,  in  case  there  sho 
or  more  younger  child  or  children  of  the  marriage 
his  death,  should  raise  and  levy  the  sum  of  5001 
out  of  the  rents  and  profits  which  should  be  issui 
the  lands,  over  and  above  the  jointure  thereby 
which  sum  of  500/.  was  to  be  divided  in  such  shan 
portions,  amongst  such  younger  children,  and  in  i 
ner,  as  he  should  by  will  appoint ;  and  in  default  c 
ment,  the  said  sum  of  500/.  was  to  go  in  eqt 
amongst  such  younger  children. 

Afterwards,  the  Act  of  Parliament  for  which 
sponsible  was  passed;    which  did  not  give  poip 
appointor,  in  cases  like  the  present,  to  exclude 
children  ;  but  enabled  him  to  give  any  sum  whici 
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of  the  trti8tee»  who  had  died  previously.     The  donee        ^^^5. 
iffthe  power  has  executed  it  by  giving  but  one  shilling  to 
kHab  of  tbe  children  of  his  first  marriage ;  and  has  appointed 
Hte  bolk  of  tbe  fund  to  the  children  of  his  second  marriage.     Migmttu 

r 

vThe  fint  quesdon  which  arises  is,  whether  the  obtaining 
pb  iiuugent  of  the  trustee  to  his  first  marriage  was  a  sufficient 
llpBpliance  with  the  condition.  1  am  of  opinion  that  it 
Ivoold  not  be  sufficient  in  this  case,  if  the  trustee  had  been 
Kvitig  at  the  period  of  the  second  marriage :  particularly  as 
the  widow ;  for  it  was  expressly  declared  that  in 
m  he  should  marry  with  the  consent  of  the  trustee,  but 
\  ^ikerurisey  his  wife  should  have  the  jointure.  It  is  an  ez- 
M  declaration,  that  none  shall  have  the  jointure  but  the 
whom  he  shall  marry  with  the  consent  of  the  trus- 
This  altogether  distinguishes  the  case  from  that  of 
V.  Hammond^  and  shows  that  the  consent  of 
to  trustee  to  the  first  marriage  did  not  render  it  unnecessary 
I?  obtain  his  consent  to  the  second  marriage.  But  here  the 
ion  is  diiFerent :  Mr.  Powell  died  before  the  e(econd 
»;  and  the  question  is,  whether  his  death,  which 
Msdered  his  consent  unattainable,  created  an  insuperable 
ktf  to  the  exercise  of  the  power  in  case  Samuel  should 
agfain.  Mansell  v.  Mansell{a)  was  relied  upon  as  an 
bority  against  this  being  held  to  be  a  good  execution  of 
■fte  power :  but  I  am  of  opinion  that  that  case  is  also  distin- 
(iriihable  from  the  present ;  for  there  the  Court  saw  an  in- 
VntioD  that  the  power  should  not  be  exercised  without  the 
consent  required,  and  accordingly  held  that  there  was  a 
breach  of  the  condition,  because  the  consent  might  have 
been  obtained  if  the  party  had  thought  proper  to  give  it. 

(a)  Wilmofs  Note*,  36. 
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UpoD  the  construction  of  the  settlemeat  lamofopnfli^ 
that  all  that  was  intended  by  the  clause  was,  lint  Ml 
Powell  personally,  during  his  life-time,  should  have  comI 
over  the  marriage  of  the  sons ;  and  that  ooaseat  hny 
by  Mr.  Powelts  death,  been  rendered  unattainable,  tlii 
marriage,  although  without  the  consent  of  Mr.  PawM^ 
such  a  marriage  as  to  make  the  issue  of  it  objects  of  thepoiS: 


In  coming  to  this  conclusion,  it  is  oertaioly  veiy  dil 
to  get  over  the  words  of  the  settlement  respecting  tliepfMr 
of  jointuring ;  which  limit  the  jointure  **  to  such 
women  as  he  should  so  marry,"  that  is,  marry  witheooMUi 
but  as  I  think  the  intention  of  the  parties  was,  that  tkib» 
ligation  to  obtain  the  consent  should  be  imposed  only  ddf  j 
the  life-time  of  the  party  competent  to  give  such  oonieilil 
shall  struggle  with  these  technical  terms,  so  as  toeffeeWli 
the  intention  of  the  parties.  The  limitations  in  the  wiUtf  i 
Godfrey  Green  justify  this  view ;  for  under  it,  in  defiMkif 
appointment  by  the  trustees,  the  three  sons  took  the  cM 
as  tenants  in  common  in  quasi  fee  :  if,  therefore,  tbstr» 
tees  in  the  settlement  of  1786  had  died  before  the  nanift 
of  any  of  the  sons,  as  their  consent  would  in  that  esse  to 
been  unattainable,  the  settlement  would  have  been  deftitd^ 
and  the  sons  must  have  fallen  back  upon  the  limitstioiiii* 
their  father^s  will.  Upon  the  whole  case,  therefore,  Ii* 
opinion,  that  the  want  of  the  consent  of  the  trustee  ^  i^ 
under  the  circumstances,  prevent  the  exercise  of  thepv 
by  the  donee  in  favour  of  the  children  of  the  secoiNl  *i^ 
riage ;  for  I  am  bound  to  follow  Lord  EUon  in  Bund^' 
Crutchley^  and  to  hold  that  the  power  did  include  lU^ 
children,  as  well  those  of  the  second  as  of  the  first  loarnV'' 

By  the  settlement  executed  upon  the  first  marriage  tU 


JuJ^tnt, 
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lower  was  exercised  in  favour  of  the  younger  children  of  1845. 
hat  marriage  exclusively.  This  might  have  been  a  good  grbbn 
mcudon  of  the  power.  It  was  not  void  upon  the  face  of  gbmh. 
il;  for  the  appmntor  might  not  have  married  again,  or  even 
if  he  did,  he  might  not  have  had  any  children  of  the  second 
Mniage,  who  would  be  objects  of  the  power.  If  he  had  not 
■anicd  again,  the  power  would  have  been  properly  exe- 
eatcd ;  for  this  settlement  would,  in  that  case,  have  included 
aB  Us  younger  children.  This,  therefore,  was  not  a  bad 
aateation  of  the  power  at  the  time  when  it  was  made ;  al- 
though it  would  become  so,  if  there  were  any  children  of 
tk  second  marriage ;  and  such  having  been  the  case,  it  has 
keimie  informal  Now,  I  quite  agree  in  the  proposition,  that 
if  i  man  execute  a  power  imperfectly,  and  that  there  is 
Mhiog  to  prevent  a  further  execution  of  the  power  by  him, 
k  may  execute  it  again  in  a  valid  manner.  The  aj^ointor, 
therefore,  sdll  possessed  the  ability  to  execute  the  power;  and 
aeeordingly  he  executed  it  by  his  will.  But  then  the  ques- 
tioo  arises,  could  he  execute  it  so  as  wholly  to  defeat  the 
fhims  of  the  children  of  the  first  marriage  under  their  set- 
dment,  and  to  let  in  the  children  of  the  second  marriage 
enlosively. 

There  is  no  doubt  upon  the  authorities,  that  a  roan  having 

t  power,  may  bind  himself  not  to  execute  it,  save  subject  to 

pvticiilar  restrictions  and  conditions.     He  may  release  it 

^together ;  or  covenant  to  execute  it  in  a  particular  man- 

^;  and  the  Court  will  give  effect  to  such  a  covenant. 

Vl^liere  the  donee  of  the  power  restricts  and  limits  himself 

^  the  execution  of  it,  he  must  execute  it  accordingly,  or 

^^  at  all.     In  this  case  the  donee  of  the  power  appointed 

****  entire  fund  to  the  younger  children  of  the  first  marriage, 

'^'^t  reserved  to  himself  the  power  of  apportioning  it  amongst 
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1845.  them  as  be  thought  proper.  The  second  marriage  potM 
end  to  the  power  of  apportionment  The  money  was  to  be 
raised  as  before,  but  the  donee  could  not  apportion  the  fund 
exclusively  amongst  the  younger  children  of  the  first  mv* 
riage ;  for  the  children  of  the  second  marriage  had  beeooe 
entitled  to  a  share  of  it.  But  in  de&ult  of  appointment  tk 
children  of  the  first  marriage  were  to  take  the  fond  equally. 
Is  not  that  in  effect  a  contract  by  him,  that,  so  fieur  as  heon 
bind  his  power,  the  children  of  the  first  marriage  shall  take 
the  fund  equally  between  them  ;  and  is  he  at  liberty,  by  Ui 
own  voluntary  act,  to  defeat  the  provision  made  for  then? 
1  am  of  opinion  he  had  no  such-  power :  he  bound  h» 
self  to  give  effect  to  the  provision  in  &vour  of  the  chibbci 
of  the  first  marriage,  and  could  not,  by  a  voluntary  dispo- 
sition, defeat  the  provision  which  by  a  solemn  deed  he  id 
made  for  them. 

1  consider  the  execution  of  the  power  by  the  first  settle* 
nicnt  as  still  operative ;  and  if  operative,  the  donee  cooU 
not  defeat  the  interest  of  the  children  of  the  first  marriage 
under  it,  as  between  themselves  and  the  children  of  thel^ 
cond  marriage,  taking  in  default  of  any  execution  of  tbe 
power.  There  is  some  difficulty  in  the  matter ;  but  the  cob- 
elusion  to  which  I  have  come  is,  that  the  children  oftk 
first  and  second  marriages  take  the  fund  equally  betveea 
tiiem  as  children  of  one  class.  I  think  that,  within  the  to- 
thorities  (not  meaning  to  strain  the  rule,  but  to  carry  into 
effect  the  intention  of  the  parties),  I  am  at  liberty  to  hoU 
that  the  500/.  belongs  to  the  children  of  both  marriages.  I 
shall  therefore  declare  that,  in  the  events  which  have  hap- 
pened, all  the  children  of  both  marriages  are  entitled,  as  tbe 
younger  children  of  their  father,  in  equal  shares ;  and  tbat 
the  plaintiffs  are  entitled  to  their  portion  accordingly.  Th< 
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Htsof  all  parties  must  come  out  of  the  fund;  and  let  the 
idow  be  at  liberty  to  go  before  the  Master  to  establish  (if 
be  cm)  her  right  to  the  annuity  she  claims ;  she  must  pay 
«own  costs  of  that  reference.  The  expense  of  raising  the 
losey  must  be  borne  by  the  estate. 


1845. 
Green 

V. 

Qrekn. 
Judpnent, 


Extract /rom  the  Decree. — Declare  that  the  younger 
liiUren  of  the  first  marriage,  and  all  the  children  of  the 
eeond  marriage,  take  the  sum  of  500/.  in  the  pleadings  men- 
ioned,  between  them,  as  one  class ;  and  that  the  plaintiffs 
D  the  cause  are-entitled,  in  the  events  which  have  happened, 
od  under  the  instruments  which  have  been  executed,  to 
kdr  portions  of  the  said  sum  of  500/.  accordingly.  Let 
k  expense,  if  any,  of  raising  said  monies,  be  borne 
rat  of  the  estate,  and  let  the  costs  of  all  parties  to  this 
ause  be  paid  out  of  the  fund.  Declare  that  the  defendant, 
fiances  Green^  otherwise  Moffat,  having  married  Samuel 
Green f  deceased,  in  the  pleadings  mentioned,  after  the  death 
i>f  Cakb  Powell,  in  the  pleadings  named,  his  consent  to  the 
iaid  marriage  was  not  necessary  to  enable  the  said  Samuel 
Green  to  charge  his  portion  of  the  lands  in  the  pleadings 
mentioDed  with  a  jointure  for  the  said  Frances  Green :  and 
let  the  said  Frances  Green  be  at  liberty  to  go  before  the 
Master  and  establish  her  right  to  the  jointure  in  her  answer 
11^  this  cause  mentioned  ;  and  if  slie  should  establish  it,  de- 
clare that  she  is  entitled  to  have  the  same  provided  for  her 
(»ut  of  the  lands. 


Decree, 
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ALLEYNE  v.  ALLEYNE- 

By  indenture  of  lease,  of  the  14th  of  April,  1779,  Ae 
lands  of  Coolprivane  were  demised  to  JohnAllej/ne^tl^tA' 
der,  and  his  heirs,  for  a  term  of  three  lives ;  with  a  coTenut 
for  renewal  for  two  other  lives,  upon  the  decease  of  the 
survivor  of  the  three  lives. 

Some  time  in  the  year  1798,  John  Alkyne^  the  lessee, 


1845. 


Junt  21. 

1^.,  entitled 
to  a  leue  for 
lives,  bj  lease 
and  release  of 
the  5th  of 
March,  1833, 
in  conside- 
ration of  lo?e 
and  affection 
for  his  eldest 
son,  /.,  and  in 
order  to  ad- 
vance him  in 

life,  and  to  en-   died  intestate,  leavins:  Samuel  AUeyney  his  eldest  sod  vA 

tide  him  to  a  '  &  i^      ' 

wife  and  for- 
tmie  •*  now  in 

contempia-        interest  in  the  lease  of  1779. 

tion,"  conTeyed 
the  lands  to  J, 
and  his  heirs. 
This  deed 
was  executed 
by  S,  and  /., 
and  was  regis- 
tered b  J  S, 
nine  months 
afterwards: 

but  s,  retained  jointure  for  his  intended  wife  during  her  life ;  with  remsio- 

it  in  his  pos-  r        i  <•    i      •  r  l 

session ;  and,      der  upon  trust  to  raise  1500/.  for  the  use  of  the  issue  of  the 

with  the  assent 
of  the  son,  con- 
tinued to  his 
death  to  act  as 
owner  of  the 
lands. 

5*.,  by  his 
will,  devised  aU 
such  real,  free- 
hold, and  per- 
sonal property  of  which  he  should  die  seised  or  possessed,  to  J., 
from  his  present  illness ;"  and  appointed  E.  his  residuary  legatee. 

There  was  no  particular  marriage  in  contemplation  when  the  conveyance  of  1833  wti  es* 
ecuted.  /.  survived  the  testator,  and  afterwards  died  of  the  illness  with  which  he  wn 
afflicted  when  the  testator  made  his  wilL 

Held^ —  I .  That  the  conveyance  of  1 833  was  not  conditional,  executed  for  a  specific  porpoie 
which  had  not  been  performed ;  and  that  on  its  execution  the  legal  Mtate  il^as  vested  io  •/. 

2.  That  estate  was  not  divested  by  the  son  not  afterwards  marrying. 

3.  That  the  circumstances  of  the  case  did  not  establish  a  trust  for  .S. 

Semble: — That  the  true  construction  of  the  devise  to  J,  is, — that  it  is  a  gift  to  binii  i^^^ 
he  did  not  die  from  liis  then  present  illness  in  the  life-time  of  the  testator. 


heir  at  law ;  who,  thereupon,  became  entitled  to  the  lessee's 


By  indenture  of  the  24th  of  September,  1800,  execnted 
in  contemplation  of  his  marriage  with  Miss  Ellen  ScuBlt 
Samuel  Alleyne  conveyed  the  lands  of  Coolprivane  to  tie 
use  of  himself  for  life ;  remainder  upon  trust  to  secure  s 


marriage,  as  he  should  appoint ;  and  in  deiault  of  appoint- 
ment equally  :  and  after  the  decease  of  Ellen  Scully ^  and  the 
performance  of  the  trusts  therein  mentioned  (all  of  which 
had  determined  or  become  incapable  of  taking  effect,  save 


'  in  case  he  shall  ncorcr 
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lust  for  raising  the  1500/.)  to  the  use  of  Samuel       1846. 
ney  his  heirs  and  assigns,  for  ever. 

V. 
AUJKTMB. 


ere  was  issue  of  the  marriage  three  children,  namely, 
AUeynCf  the  eldest  son ;  William  Alleyne,  and  Ellen 
te. 

indenture  of  lease  and  release,  dated  the  5tb  of  March, 
made  between  Samuel  Alleyne  of  the  first  part,  and 
Alleyney  therein  described  as  his  eldest  son,  of  the  se- 
part ;  after  reciting  that  Samuel  Alleyne  was  seised 
>ssessed  of  the  lands  of  Coolprivane,  under  the  lease 
9,  he,  in  consideration  of  his  natural  love  and  aiFection 
son  John^  party  thereto,  and  in  order  to  advance  him 
,  and  to  entitle  him  to  a  wife  and  fortune  **(now  in  con- 
ition),''  and  also  in  consideration  of  10^.,  granted  and 
id  unto  Jo  An  Alleyne  the  lands  of  Coolprivane;  to 
he  same  and  the  benefit  of  renewal  therein,  to  and 
^  sole  and  separate  use  of  John  Alleyne^  his  heirs  and 
s,  for  ever ;  subject  to  the  yearly  rent  reserved  and 
le  thereout. 

s  deed  was  executed  by  both  the  parties  to  it,  and  its 
5,  sealing,  and  delivery  by  them  was  attested  by  two 
ses.  It  was  wholly  in  the  handwriting  of  Samuel 
te,  who  was  an  attorney ;  and  was,  on  the  31st  of  De- 
r,  1833,  duly  registered  by  his  direction  and  upon  a 
-ial  executed  by  him.  Ellen^  the  wife  of  Samuel  Al^ 
died  in  his  life-time. 

ihe  year  1831  William  Alleyne^  the  second  son  of 
?/,  married :  he  died  in  the  year  1836,  leaving  Aa* 


atuUmtmt. 
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muel  AUeyne  the  younger,  the  plaintiff  in  this  cause,  hk 
only  son  and  heir  at  law. 

Notwithstanding  the  deed  of  1833,  Samuel  AUeynettht 
elder,  continued  in  possession  of  thelandsofCoolprivane^and 
received  the  rents  thereof,  save  some  small  sums  which  Job 
AUeyne  received  from  the  tenants,  and  which  were  afterwanb 
allowed  them  by  Samuel  AUeyne  as  payments  on  account 
of  their  rents.  In  1834,  Samuel  AUeyne  alone  execjxieii 
power  of  attorney  to  one  Timothy  Casey,  to  enable  him  to 
collect  the  rents;  and  in  1839  he  accepted  proposals  for  the 
letting  of  part  of  the  lands,  some  of  which  were  witnessed 
by  John  AUeyne^  and  others  were  entirely  in  bis  hand- 
writing. 


In  October,  1841,  Samuel  AUeyne  died,  having,  pr^ 
viously  made  his  will,  whereby  he  gave  and  devised  all 
such .  real,  freehold,  and  personal  property  of  which  he 
should  die  seised  or  possessed  or  entitled  unto,  in  any  right 
or  by  any  means  whatsoever,  unto  his  son,  John  Alle^ 
**  in  case  he  shall  recover  from  his  present  illness,"  charged 
with  an  annuity  of  20/.  sterling  to  be  applied  towards  the 
maintenance  and  education  of  his  grand-son,  Samuel  AUegn^ 
until  he  should  attain  the  age  of  twenty-one  years ;  and  to 
be  paid  by  two  half-yearly  payments,  on  every  first  day  of 
May  and  first  day  of  November  in  each  year ;  with  full 
power  to  his  executors  to  distrain  for  the  same  in  case  of 
the  non-payment  thereof.  And  he  intrusted  the  careaod 
guardianship  of  his  said  grandson  unto  his  daughter,  Elk» 
AUeyne, ''  who  I  hereby  appoint  my  residuary  legatee.  I  re- 
commend her,  in  case  she  shall  marry,  to  have  such  pro- 
perty as  I  leave  her  settled  on  herself,  without  the  control 
or  intermeddling  of  any  husband    with   whom   she  shall 
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■Barry  ^  and  her  own  receipts  alone  to  pass  for  the  same.'* 
After  some  pecuniary  bequests,  he  appointed  two  executors, 
vho  having  renounced  probate,  letters  of  administration 
nth  the  will  annexed  were  granted  to  Ellen  Alleyne. 

Upon  the  death  of  Samuel  Alleyne,  John  Alleyne  entered 
ito  possession  and  receipt  of  the  rents  of  the  lands,  and 
»  continued  until  June,  1842,  when  he  died  intestate  and 
ithout  ever  having  been  married,  leaving  Samuel  Alleyne ^ 
be  plaintiff,  his  nephew  and  heir  at  law,  and  also  the  heir 
t  law  of  Samuel  Alleyne,  the  testator,  him  surviving. 
JpoD  the  death  of  John  Alleyne^  Ellen  Alleyne  entered 
Ito  possession  of  the  lands  of  Coolprivane,  claiming  to  be 
ntitled  to  them  under  the  residuary  bequest  in  the  will  of 
'^amuel  Alleyne:  and  as  he  had  been  the  last  life  named 
1  the  lease  of  1779,  Ellen  Alleyne^  in  the  month  of 
aly,  1842,  applied  to  and  procured  a  renewal  thereof 
om  the  parties  entitled  to  the  reversion,  for  two  lives, 
irsuant  to  the  covenant  for  renewal  therein  contained. 


1845. 


Allktnb 

9. 
AXLBYNK. 

Stat€menU 


For  some  time  after  the  decease  oi  John  Alleyne,  no  person 
s  aware  of  the  existence  of  the  deed  of  Marcli,1833.  It  was 
od  hy  Ellen  Alleyne  in  an  iron  safe  belonging  to  her  father 
liis  office,  and  she  immediately  forwarded  it  to  the  soli- 
>T  for  the  minor,  who  had  been  previously  made  a  ward  of 
Urt.  The  present  bill  was  filed,  pursuant  to  an  order 
•lie  Court  made  in  the  matter  of  the  minor,  for  the  purpose 
i^scertaining  his  right  to  the  lands ;  and  it  prayed  that  it 
ght  be  declared  that,  by  virtue  of  the  indenture  of  the  5th 
March,  1833,  John  Alleyne  became  entitled  to  all  the  es- 
e  and  interest  which  Samuel  Alleyne  had  under  the  lease 
the  14th  of  April,  1779,  and  the  covenant  for  renewal 
^rein  contained:  or  in  case  the  Court  should  be  of  opinion 
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Statement, 


that,  under  that  indenture,  John  AUeyne  did  notbecoiiiee»- 
titled  to  such  estate  and  interest,  then  that  it  might  be  <ie> 
clared  that  John  Alleyne^  under  the  will  of  Samuel  JOifm 
or  as  his  heir  at  law,  became  absolutely  entitled  toall  llie» 
tate  and  interest  which  Samuel  Alleyne  was  entitled  to  in 
said  lands  at  his  death ;  and  that  the  plaintiff,  as  heir  it 
law  oiJohn  Alleyne,  and  under  the  cirenmstaneea  timmii 
became  entitled  to  the  said  lands  upon  the  death  cf  Joh 
AUeyne,  and  was  then  entitled  to  them  for  the  estate  tad 
interest  therein  granted  to  the  defendant  by  the  indentoraoC 
renewal :  and  that  it  might  be  declared  that  the  defendait 
obtained  said  renewal  as  a  trustee  for  the  plaintiff;  and  tint 
the  rights  of  the  plaintiff  in  respect  of  said  lands  might  be 
ascertained. 


Ellen  Alleyne  answered,  admitting  the  above  facts; 
and  claiming  to  be  entitled  to  th^  lands  under  the  will  of 
Samuel  Alleyne,  inasmuch  as  John  Alleyne  did  not  reoovcr 
from  the  illness  under  which  he  suffered  at  the  time  of  tk 
execution  of  the  will,  and  under  which  he  continued  to 
suffer  from  thence  to  the  time  of  his  death.  She  further 
alleged,  that  Samuel  Alleyne  was  desirous  that  his  flO& 
John  should  be  married  to  a  lady,  whose  name  she  de- 
clined to  mention  ;  and  that,  in  order  to  promote  the  mir- 
riage  of  John  Alleyne,  Samuel  and  John  Alleyne  affixed 
their  hands  and  seals  to  the  deed  of  March,  1833 ;  bat 
that  it  was  not  intended  by  either  party  that  the  deed 
should  be  a  perfect  and  complete  instrument  until  the  inar- 
riage  was  had :  and  therefore  it  was  that  Samuel  Allefl^ 
retained  possession  of  the  deed  and  the  control  of  the  lands. 
She  submitted  that  there  had  not  been  an  absolute  deli- 
very of  the  deed  of  1833  ;  or  if  there  had,  and  that  the  es- 
tate passed  thereby,  that  John  Alleyne  took  it  in  trust  for 
Samuel  Alleyne. 
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No  evidence  was  given,  other  than  the  statement  in  the 
ied  of  1833  itself,  that  it  had  been  executed  in  contem- 
atioA  of  any  marriage  of  John  Alleyne.  Its  execution  by 
A  parties  was  proved  by  the  subscribing  witnesses.  It 
M  also  in  evidence  that  John  Alleyne  resided  with  his 
tim,  Samuel  AUeyne^  up  to  his  death :  and  that  at  the 
■ewhen  Scmmd  Alleyne  made  his  will,  and  from  thence 
>  to  the  decease  of  c7oAn  Alleyne,  the  latter  was  labouring 
idor  an  attack  of  paralysis  of  the  brain,  of  which  he  ulti- 
itely  died  ;  and  that  Samuel  Alleyne  knew  when  he  made 
I  will,  that  it  was  not  probable  that  his  son  would  ever 
Dover  from  his  illness. 


1845. 

*- — * — — ' 

Alletnb 

V, 

Alletne. 
Statement, 


Mr.  James  ffBrien  and  Mr.  Christian  for  the  plaintiff.         Argument. 

1.  The  conveyance  of  1833  cannot  be  considered  imper- 
et,  for  there  is  no  evidence  that  any  particular  marriage 
hateverwas  then  in  the  contemplation  of  the  parties.  It  can- 
)l  be  said  that  it  was  executed  for  a  special  purpose  which 
sverhas  been  completed.  Then  the  mere  circumstance 
tttthe  deed  is  voluntary,  and  that  it  was  retained  in  the  pos- 
isrion  of  the  grantor,  is  not  sufficient  to  impeach  or  destroy 
I  efficacy  :  Barlow  v.  Heneage{a) ;  Clavering  v.  Claver^ 
9{b) ;  Secar  v.  AshweU{c) ;  WorraU  v.  Jacob{d).  The 
^  which,  apparently,  contradict  this  proposition  depend 
^Q  special  circumstances.  In  NaUred  v.  Gilham{e)  an 
position  had  been  practised  on  the  grantor,  in  that  a 
^er  of  revocation  was  not  inserted  in  the  voluntary  set- 
Hient.  Birch  y.  Blagrave(J)y  in  which  the  deed  had 
t  been  used  for  the  purpose  for  which  it  was  executed. 


a)  Prec.  Ch.  210. 

h)  2  Ver.  473. 

e)2  Swaost.  411  (n). 


id)  3  Mer.  256. 
(6)  1  P.  Wins.  576. 
(/)  Amb.  264. 
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was  decided  on  the  ground  of  mistake  and  misapprehemioii 
in  the  grantor.  PUUamone  v.  Staple{a\  in  which  the  deri 
had  been  executed,  but  not  used,  for  the  purpose  of  givingt 
qualification  to  the  grantee,  was  an  interlocutory  appli» 
tion  for  an  injunction  until  the  hearing,  and  merely  dedM 
that  there  was  a  question  to  be  tried.  CeeU  r.  BtUdiai^ 
was  similar  to  PUUamone  v.  Staple.  In  Bamghian  y,  Bottf^F 
ion(c)  Lord  Hardwicke  said  that  there  was  no  case  ii 
which  a  voluntary  settlement  had  been  set  aside  by  asok 
sequent  will. 

2.  As  to  the  construction  of  the  will  of  Samud  ABqm, 
The  condition,  '<  in  case  he  shall  recover  from  his  prMit 
illness,"  is  void  for  uncertainty;  therefore  the  de?iseli 
John  AUeyne  is  a  gift  to  him  absolutely.  But  if  the  ooni- 
tion  be  valid,  yet  the  appointment  of  EBen  jillegne\oit 
the  testator's  residuary  legatee  will  not  give  her  the  uofr 
posed  of  residue  of  his  real  estate :  WilUs  v.  Willis{d).  b 
PUtman  v.  Stevens(e)  it  was  held  that  real  estate  paaed 
under  an  appointment  of  a  person  as  residuary  legatee,  « 
the  ground  that  the  testator  manifested  an  intention  todii* 
pose  of  all  his  estate,  real  and  personal,  to  him. 

Mr.  Pigot  and  Mr.  <7.  D.  Fitzgerald  for  the  defendant 

1.  The  instrument  of  1833  was  executed  for  a  special 
purpose,  which  was  not  acted  on  ;  and  therefore  it  is  ia- 
operative  :  Cecily.  Butcher{/), 

When  the  deed  is  not  executed  for  somaflpecial  purpoK» 
but  the  object  of  the  parties,  at  the  time,  is  that  expressed 


(a)  Coop.  250. 

(b)  2  J.  &  W.  565. 

(c)  1  Atk.  625. 


(d)  1  Dm.  &  War.  439. 
(0  15  East,  505. 
(/)  2  J.  &  W.  565. 
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II  the  deed,  it  is  valid  and  operative  though  the  grantor        1845. 

bonld  afterwards  change  his  intention  and  attempt  to  dis-  ^ 

Wtt  of  the  property  in  some  other  way.     Such  are  the 

■Ml  of  Barlow  v.  Heneage(a) ;  Bolton  v.  Bolton{b) ; 

Dilbii  V.  Coppin{c) ;   and  Jefferys  v.  Jeffery%{d).     But 

ikre  the  deed  is  executed  for  a  special  purpose,  which  is 

Ikgal,  and  the  deed  has  been  acted  on,  the  Court  will  not 

■bfe  against  it:  as  in  Doe  v.  Robert8(e);  Curtis  v. 

h»»jf(/) ;  MorUe/hri  v.  Monte/iori(g),     But,  if  the  deed 

Mi  not  been  acted  on.  Equity  will  relieve :  as  in  Planta^ 

mew.  SiapUih) ;  Birch  v.  Blagrave(i) ;  Ward  v.  Lant{k). 

His  is  a  stronger  case  than  any  of  those :  for  the  purpose 

•r  which  the  deed  was  executed  is  legal ;  and  it  never  has 

ma  acted  on. 


1  The  drcumstances  show,  that  if  John  AUeyne  took 
qr  eilate  under  the  deed  of  1833,  he  took  it  as  trustee  for 
htrnd  AUeyne.  A  trust  may  be  raised  by  implication  from 
ktacts  of  the  parties:  Forster  v.  Hale{l). 

3.  Under  the  will  of  Samuel  Alleyne,  the  defendant  is 
tided  to  the  undisposed  of  real  estate  of  the  testator :  M- 
o&  V.  Butcher(m) ;  Pittman  v.  Stevenson). 

Mr.  Christian,  in  reply,  cited  Orey  v.  Grey(o)  ;  TFiiw- 
wr.  Tighe{p). 


(a)  Free.  Ch.  210. 
<i)SSwaii8t  414(11.) 
(e)4M.&C.  647. 
id)  Cr.  k  P.  138. 
(e)  2  B.  &  A.  367. 
(/)  6  Ves.  739. 
(g)  1  Black.  363. 
(k)  Coop.  250. 

Vol.  II. 


(i)  Amb.  264. 
(A)  Prec.  Ch.  182. 
(0  3  Ves.  696. 
(m)  18  Ves.  193. 
(n)  15  East,  505. 
(o)  2  Swanst.  594. 
{p)  2  Ball  &  B.  195. 
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Thb  Lord  Chancellor  : — 

The  question  is,  whether  the  plaintiff,  Samuel  A 
as  the  representative  oijohn  AUeynej  his  uncle,  is  € 
to  the  estate  ?  It  is  alleged  in  the  answer  that,  wb 
deed  of  March,  1833,  was  executed,  Johm  AOeyt 
about  to  marry ;  but  no  evidence  has  been  given  of  a 
for  any  such  marriage,  or  that  John  AUeyne  had  thei 
contemplation  a  marriage  with  any  particular  lady, 
question  depends  solely  upon  the  evidence  afforded 
expressions  contained  in  the  deed  of  March,  1833.  < 
AUeyne  the  elder,  who  was  an  attorney,  prepared  tha 
it  is  all  in  his  own  handwriting;  and  thereby  he  dc 
John  AUeyne  as  his  eldest  son  :  and,  <*  in  considen 
the  natural  love  and  affection  which  he,  Sitmuel  i 
had  for  his  son  JbAn,  and  in  order  to  advance  him 
and  to  entitle  him  to  a  wife  and  fortune  (now  in  ooni 
tion),"  Samuel  AUeyne  conveyed  the  lands  to  his  soi 
**  to  hold  the  same  to  and  for  the  sole  and  separate 
him,  the  said  John  AUeyne^  his  heirs  and  assigns,  fc 
subject  to  the  yearly  rent  reserved  and  payable  the 
These  are  rather  unusual  terms  for  an  attorney  t< 
use  of;  but  they  manifest  the  intention  that  the  son 
have  an  absolute  dominion  over  the  lands. 


Three  objections  have  been  made  to  the  title 
plaintiff,  who  is  the  heir  at  law  of  the  grantee  in  tha 
First,  that  this  is  a  conditional  conveyance,  execute 
specific  purpose,  which  has  never  been  performe< 
therefore,  the  estate  did  not  pass  under  the  deed, 
it  has  not  been  argued  that  the  estate  never  vestec 
son :  and  it  cannot  be  contended  that  this  was  a 
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fuse  ID  fkvour  of  the  son,  to  arise  only  in  ease  of  that 
niage  taking  place,  which  is  alleged,  but  not  proved 
iwe  been  then  in  contemplation  :  for  this  is  a  common 
conveyance ;  founded,   it  is  true,  upon  a  lease  for  a 
*;  but  the  release  is  to  the  use  of  the  releasee,  his  heirs 
issigns,  for  ever;  which  vests  the  quasi  fee  immediately 
18  son.    There  is  no  declaration  that  the  use  is  to  arise 
16  son  in  case  he  should  marry.     The  next  question  is, 
ther  what  has  since  happened  has  divested  the  estate 
n  to  the  son.    On  behalf  of  the  plaintiff  it  is  urged  that 
e  is  no  evidence  that  any  particular  marriage  was  then 
mtemplation ;  and  that  circumstance,  together  with  the 
"essions  of  Samuel  Alleyne  contained  in  the  deed,  sa- 
»  me  that,  in  legal  construction,  the  son  took  the  whole 
It  fee ;  and  that  his  estate  did  not  determine  by  his  not 
rying.     I  think  that  the  provision  made  by  the  deed 
fluule  with  a  view  to  his  marriage  generally,  and  that 
fUiui  fee  was  vested  in  him  with  that  view.     The  re- 
rstion  of  the  deed  is  also  an  important  circumstance ; 
though  it  cannot  explain  the  deed  itself,  it  indicates 
il  the  parties  considered  to  be  the  true  nature  of  the 
isaction.  Samuel  AUeyne  omitted  for  some  time  to  regis- 
die  deed ;  and  then  by  his  own  special  direction,  it  was 
rarded  to  Dublin  to  be  registered.     He  thereby  showed 
;  he  did  not  consider  the  deed  as  inoperative  at  the  end 
line  months  from  its  execution  ;  within  which  period  it 
teasonable  to  suppose,  that  any  treaty  of  marriage  in 
templation  at  the  time  of  its  execution,  if  such  there 
e,  would  have  been  concluded  or  broken  off.     It  would 
too  dangerous  to  hold  that  the  deed  was  to  be  at  an  end 
0  marriage  were  solemnized  ;  for  the  object  might  have 
n  to  enable  him  to  advance  himself  in  life  by  rendering 
capable  of  making  a  settlement  upon  any  wife  he  might 
2o2 
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marry.     Another  objection  is  raised, — that  the  retentioB 
of  the  deed  by  Samuel  AUeyne^  and  the  various  actsof  tht 
father  and  son  which  have  been  detailed  in  the  evidoMe^ 
show  that  there  was  an  agreement  between  the  pardeSiM 
the  date  of  the  execution  of  the  deed,  that  it  shoaM  Mt 
have  operation.     If  a  man  make  a  voluntary  conveyaM 
for  an  indirect  purpose,  and  it  is  acted  on,  it  has  beea  Ui 
that  it  is  binding  upon  him,  although  he  might  not  hn 
intended  the  deed  to  have  such  an  operation.     That,  hov* 
ever,  is  a  different  question  from  the  present.     In  moAd 
the  early  cases  which  have  been  cited,  the  grantor  deiifrf 
some  advantage  from  the  execution  of  the  deed ;  bat  itil 
not  so  in  the  present  case.     Those  cases  have,  therefoN^ 
no  bearing  upon  the  present,  in  which  the  fiuher  meant  H 
vest  the  fee  simple  in  his  son  for  his  exclusive  benefit  b 
was  argued,  that  it  might  have  been  the  intention  of  ik 
father  that  such  his  object  should  not  take  effect,  unksikii 
son  married  a  particular  lady.     I  do  not  think,  that  thai 
was  any  such  intention  upon  the  part  of  the  finther;  tbflN 
is  no  direct  evidence  of  such  an  intention ;  but  it  ii  tf^ 
tempted  to  be  inferred  from  certain  acts  of  both  the  &tkr 
and  son.    This  deed  (1  may  remark)  cannot  be  reprewHB' 
as  a  voluntary  settlement  executed  by  the  father  alooe;  it 
was  executed  by  both  father  and  son :  the  father  and  sod  wtft 
both  aware  of  the  title  of  the  son  under  the  deed,  althcNtk 
the  father  retained  it  in  his  own  custody.     This  caseimit 
like  the  cases  referred  to,  where  there  was  no  re^tiatio% 
and  where  the  grantor,  who  alone  executed  it,  lodnd  if 
the  document,  so  that  its  existence  was  unknown  to  tb 
grantee  until  after  the  death  of  the  grantor;  from  wbeaflt 
it  might  be  inferred  that  there  was  no  intention  upon  tk 
part  of  the  grantor  that  the  deed  should  have  immediitt 
operation.     I  cannot  hold  this  instrument  to  be  print^i 
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it  was  held  forth  to  the  world  as  having  been  executed  1845. 
iv  the  advancement  of  the  son.  It,  therefore,  appears  to 
■6  that  the  circumstances  to  which  I  have  alluded  exclude 
tke  presumption  arising  against  the  title  of  the  son  in  con- 
Mquence  of  the  father's  having  retained  the  deed  in  his 
nm  possession.  The  other  circumstances  relied  upon  by 
im  defendant  are  not  unlikely  ones  to  take  place  between 
father  and  son.  They  are  ambiguous,  and  may  tell  either 
mj»  In  Grey  y.  Grey  (a)  Lord  Nottingham  observes: 
^  If  the  son  be  not  at  all,  or  but  in  part,  advanced,  then  if 
Im  suffer  the  father;  who  purchased  in  his  name,  to  receive 
iht  profits,  &c.,  this  act  of  reverence  and  good  manners  will 
iit  contradict  the  nature  of  things,  and  turn  a  presumptive 
■ifancement  into  a  trust."  The  evidence  relied  upon,  on 
lUs  part  of  the  case,  are  proposals  to  Samuel  Alleyne  for 
fanes,  by  certain  tenants  whose  leases  had  expired,  and 
iho  were  desirous  to  obtain  renewals ;  some  of  which  are 
fa  the  handwriting  of  the  son,  and  others  are  witnessed  by 
\m :  and  also  the  depositions  of  several  of  the  tenants, 
ikwing  that  Samuel  Alleyne  continued  in  the  receipt  of 
tk  rents  and  management  of  the  property.  Those  acts, 
however,  admit  of  explanation.  The  son,  living  in  the  house 
>f  his  father,  and  being  maintained  by  him,  although  he 
Mw  his  title,  might  not  have  liked  to  disturb  his  father's 
naogements,  and  might  have  allowed  him  to  perform 
hose  acts,  and  in  fact  have  consented  to  them.  It  was  said, 
Ifeat  idter  such  conduct  he  never  could  have  contested  his 
Ither's  title.  I  think  that  he  never  could  have  impeached 
iiy  lease  which  was  thus  granted  ;  and  that  he  bound  him- 
df,  as  against  the  lessee, by  his  concurrence  with  his  father, 
(though  he  might  have  impeached  the  title  of  any  person 

(a)  2  Swanst.  594. 
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claimiog  under  the  &tber  alone ;  he  had  the  legal 
and  might  at  law  have  recovered  even  against  the  bAa 
himself.  These  documents  operate  as  against  the  soa,  (nlf 
80  far  as  the  tenants  were  concerned.  Then  what  wrightii 
to  be  given  to  the  other  acts  relied  upon  ?    I  think  mmeof 
them  are  entitled  to  any  weight,  save  one,  which  is  raUwrii 
fiivour  of  the  son :  viz.,  that,  when  about  to  attend  mm 
races,  he,  without  authority  from  his  &ther,  went  to  thelh 
nants  and  took  up  from  them  as  much  money  as  he  reqsini 
for  his  purposes ;  which  sums,  so  advanced,  it  is  proved  Ul 
fiither  allowed  in  the  accruing  rents.     This  was  eitberi 
direct  act  of  ownership  of  the  son,  or  at  least  it  shows  tkit 
both  the  father  and  son  were  dealing  with  the  estate  as  tUr 
own  ;  and  that  either  the  fieither  allowed  the  son,  or  the  MS 
allowed  the  father  to  receive  sums  of  money  from  the  tfr- 
nants.     I  do  not  attach  much  weight  to  the  power  of  attii- 
ney  which  has  been  given  in  evidence,  whereby  the  bAm 
appointed  a  third  person  to  receive  the  rents ;  it  only  ihovs 
that  it  was  not  the  wish  of  the  parties  that  the  son  shodd 
act  as  receiver.     It  was  an  act  quite  consistent  with  tkns* 
lure  of  the  transaction.  Upon  the  true  construction,  theis- 
fore,  of  the  settlement,  and  considering  that  it  wasexeeotel 
by  both  the  father  and  the  son,  for  the  benefit  of  the  ios» 
and  that  it  was  registered  by  the  fiatther  nine  months  after 
its  execution,   I  am  of  opinion  that  the  quasi  fee  becaise 
vested  in  the  son,  who  thereby  became  legally  seised  of  tbe 
property  ;  and  that  it  was  so  vested  in  him  to  enable  Un 
to  make  a  settlement  upon  his  marriage  with  any  perns  k 
pleased.     This  state  of  things  having  continued  during  Ui 
entire  life,  I  see  no  reason  for  holding  that  the  deed  eatfi 
to  operate  by  reason  of  the  son's  having  survived  the  £itber 
and  never  having  married.     I  do  not  think  that  the  acts  of 
the  father  defeated  the  title  of  the  son  under  the  deed.  I 
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inot  say  whether  those  acts  amount  to  a  manifestatioo  of 
leh  an  intention  or  not.  In  my  opinion  this  is  a  valid  in- 
rament ;  and  if  so,  the  question  respecting  the  will  does 
)t  arise. 

Qot,  supposing  that  the  will  came  into  operation,  it 
iiei  a  very  serious  question;  for  the  father  shows  his 
Itntion  of  passing  everything  he  had,  and  I  cannot  cut 
nra  his  previous  gift  of  all  suqh  real,  freehold,  and  perso- 
i  property  as  he  should  die  seised  or  possessed  of,  or  en- 
tied  unto,  in  any  right  or  by  any  means  whatsoever, 
f  season  of  the  following  words;  and  confine  the  residuary 
ift  to  his  personal  estate*  All  his  property  must,  therefore, 
m  passed  to  the  son,  in  case  .^^  he  should  recover  from  his 
Kseat  illness ;"  whieb  could  hardly  be  a  condition  prece- 
N^t,  for  who  could  possibly  tell  whether  he  recovered  from 
hitiUnessor  not?  It  might  be  known,  if  he  died,  that  the 
nidition  was  not  fulfilled  ;  but  if  it  be  a  condition  prece- 
ent,  I  cannot  tell  when  the  gift  is  to  arise.  If,  therefore, 
liis  were  a  condition  precedent,  it  would  be  void  for  uncer- 
nnty ;  and  the  only  way  in  which  operation  is  to  be  given 
9  the  will  is  by  holding  it  to  be  an  immediate  gpift  to  the 
i>n  in  fee,  with  a  gift  over  in  case  he  should  not  recover, 
(ut  the  singularity  in  this  case  is,  that  there  is  not  one 
'ordin  the  will  which  speaks  of  this  as  a  contingent  gift ; 
)r  the  testator  merely  says  that  he  appoints  the  defendant 
is  residuary  legatee;  and  recommends  her,  in  case  she 
HHild  marry,  to  have  such  property  as  he  left  her  settled 
i>on  herself:  so  that  he  points  to  one  contingency  only, 
2.,  her  marriage  ;  but  he  does  not  say  one  word  concern- 
f  the  other  alleged  contingency,  viz.,  the  son's  not  reco- 
ling  from  his  present  illness.  From  that  it  would  seem 
It  he  took  it  for  granted  that  his  son  would  take  the  pro- 
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perty  absolutely  under  the  g^ft,  and  not  merely  in  the  etie 
of  the  alleged  contingency  happening.     I  am  strongly  i»- 
dined  to  think  that  such  was  his  intention :  and  although  I 
cannot  construe  these  instruments  by  evidence  ifeAor#  tbea^ 
I  am  at  liberty  to  look  into  all  the  circumstances,  to  eniUe 
me  to  place  myself  in  the  situation  of  the  testator  when  lie 
made  his  will.     The  testator  knew  that  his  son  was  Ubov- 
ing  under  a  fatal  disorder ;  he  gave  him  the  property  ii 
case  he  should  recover,  and  it  appears  that  the  son  lired 
nine  months  after  his  father's  death.     I  think  that  theoaljr    j 
sound  construction  which  can  be  given  to  the  will  i%  ti 
hold  this  to  be  a  gift  to  the  son  in  case  he  did  not  (fie  bm 
that  fatal  disorder  in  his  father's  life-time.     If  the  testator 
had  said,  <'  If  my  son  recover  from  his  present  illnesSylgiit 
him  this  property,"  it  could  hardly  be  doubted  that  he  iBeml 
that  if  his  son  should  survive  him,  he  should  have  the  pro* 
perty.     I  think  that  is  the  sound  construction  of  the  will: 
but  I  am  not  called  upon  to  decide  the  point,  because,  mider 
the  deed,  as  I  have  before  said,  the  son's  title  is  a  valid  one. 
There  must,  therefore,  be  a  decree  for  the  plaintiff,  audit 
must  be  referred  to  the  Master  to  take  the  proper  acooaotL 


PEPPARD  V.  KELLY. 

Jume  23. 

To  a  biu  to        1  HE  bill  was  filed  to  raise  the  amount  of  a  judgment  debt, 

raiie  a  demand 

out  of  property  obtained  on  a  bill  of  exchange,  out  of  the  separate  estate  o( 

▼ested  in  tnis-       i       j   r      i  •    i  i.   • 

tees  for  the  se-  the  defendant,  a  married  woman,  living  separate  from  her 

parate  use  of  a   •       .        . 
feme  covert,  the   nUSbaud. 
trustees  ought 
to  be  made  an- 

sweriDgpwrties.       fhe  separate  property  consisted,  amongst  other  things, 
of  an  annuity  charged  on  lands  which  had  been  conveyed 
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trustees,  in  trust  to  pay  the  annuity  to  the  separate  use       1845. 
:  the  wife. 


PSPPABB 


KSLLT. 

The  trustees  had  been  made  notice  parties  to  the  suit.        

rhey  did  not  appear. 


Mr.  Manahan  for  the  plaintiff. 

Mr.  Sergeant  Warren^  for  the  defendant,  objected  that 
the  trustees  should  have  been  made  parties  in  the  ordinary 
ny,  for  that  thejeme  covert  was  entitled  to  their  presence 
to  protect  her  rights. 

Mr.  Montihan. — This  objection  is  not  taken  by  the  an- 
•wer  of  the  defendant.  The  trustees  might  have  appeared 
if  they  pleased. 

Thk  Lord  Chancellor  : — 

The  defendant  could  not  know  that  the  trustees  would      Judgment, 
^t  appear ;  and  she  could  not  object  that  they  were  not 
(Mrties  to  the  record.  I  think  that  this  is  a  case  which  does 
not  fall  within  the  15th  General  Rule. 


Leave  to  amend,  by  adding  parties,  given. 
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AlXBTNK 
ALLBTNt. 

Judgment. 


perty  absolutely  under  the  g^ft,  and  not  merely  in  th 
of  the  alleged  contingency  happening.  I  am  8tron( 
dined  to  think  that  such  was  his  intention :  and  alth( 
cannot  construe  these  instruments  by  evidence  cfeAor# 
I  am  at  liberty  to  look  into  all  the  circumstances,  to 
me  to  place  myself  in  the  situation  of  the  testator  w! 
made  his  will.  The  testator  knew  that  his  son  was  I 
ing  under  a  fatal  disorder ;  he  gave  him  the  prop 
case  he  should  recover,  and  it  appears  that  the  so 
nine  months  after  his  father's  death.  I  think  that  tl 
sound  construction  which  can  be  given  to  the  will 
hold  this  to  be  a  gift  to  the  son  in  case  he  did  not  di 
that  fatal  disorder  in  his  father's  life-time.  If  the  t 
had  said,  <'  If  my  son  recover  from  his  present  illnesfl 
him  this  property,"  it  could  hardly  be  doubted  that  he 
that  if  his  son  should  survive  him,  he  should  have  tl 
perty.  I  think  that  is  the  sound  construction  of  th 
but  I  am  not  called  upon  to  decide  the  point,  because, 
the  deed,  as  I  have  before  said,  the  son's  title  is  a  val 
There  must,  therefore,  be  a  decree  for  the  plaintiff, 
must  be  referred  to  the  Master  to  take  the  proper  ace 


Jume  23. 
To  a  bill  to 
raiie  a  demand 
out  of  property 
Tested  in  trus- 
tees for  the  se- 
parate use  of  a 
feme  covert^  the 
trustees  ought 
to  be  made  an- 
sweriDg  parties. 


PEPPARD  V,  KELLY. 

1  HE  bill  was  filed  to  raise  the  amount  of  a  judgmen 
obtained  on  a  bill  of  exchange,  out  of  the  separate  es 
the  defendant,  a  married  woman,  living  separate  fr 
husband. 

The  separate  property  consisted,  amongst  other 
of  an  annuity  charged  on  lands  which  had  been  co 
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teeSy  in  trust  to  pay  the  annuity  to  the  separate  use        1845. 
srife.  "^    ^       ^ 

PSPPABD 

Kbllt. 
trustees  had  been  made  notice  parties  to  the  suit.         


lid  not  appear. 

Monahan  for  the  plaintiff. 

Sergeant  Warren^  for  the  defendant,  objected  that 
Btees  should  have  been  made  parties  in  the  ordinary 
>r  that  thejeme  covert  was  entitled  to  their  presence 
ect  her  rights. 

Monahan, — This  objection  is  not  taken  by  the  an- 
f  the  defendant.     The  trustees  might  have  appeared 


Arptmeni, 


aORD  Chancbllor  : — 

defendant  could  not  know  that  the  trustees  would      judgment. 
pear ;  and  she  could  not  object  that  they  were  not 

to  the  record.  I  think  that  this  is  a  case  which  does 
I  within  the  16th  General  Rule. 

ve  to  amend,  by  adding  parties,  given. 
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Junt  23. 

**  Th«  coiU  oc- 
casioned there- 
by/' in  the  18tb 
General  Order 
of  1843,  are  the 
costs  occasioned 
by  the  defendant 
entering  an 
appearance  in 
common  form, 
and  not  merely 
the  costs  occa-J 
sioned  by  bis 
answer. 


PEYTON  V.  BROWNE. 

The  bill  was  filed  to  foreclose  a  mortgage  of  1833.  Ffei- 
eringy  a  creditor  of  the  mortgagor,  by  judgment  of  Michael- 
mas Term,  1840,  was  made  a  notice  party,  pursuant  to  the 
15th  General  Order  of  1843.  He  was  served  with  a  notice 
pursuant  to  that  rule,  and  entered  a  common  i^peaiaoce, 
but  did  not  answer;  and  the  bill  was  taken  pro  eaitfem 
against  him.  Preliminary  accounts  baring  been  takeD^tbe 
cause  was  set  down  to  be  heard. 


Mr.  BrookCf  for  the  plaintiff,  asked  that  a  direction  shoali 
be  inseirted  in  the  decree,  ordering  Pickering  to  pay  the 
costs  of  taking  the  bill  pro  con/esso  against  him. 


Judgment.        ThB  LoHD  CHANCELLOR  : — 

The  18th  General  Order  does  not,  in  terms,  provide  foC 
this  case ;  for  the  judgment  creditor  has  not  answered;  bu^ 
by  his  conduct  he  has  rendered  it  necessary  to  take  the  bilt^ 
pro  con/essOy  against  him.  The  word  **  thereby/'  in  the:-^ 
18th  General  Order,  refers,  I  think,  to  all  the  costs  occa^ 
sioned  by  the  defendant  entering  the  common  appearaocefl^ 
and  not  merely  to  the  costs  occasioned  by  the  answer.  Th^ 
only  question  is,  whether  I  can  now  give  those  costs  against 
him,  for  he  is  not  present  at  this  hearing.  I  think  th^r 
better  way  is  to  give  the  plaintiff  liberty  to  apply  for  tho— 
costs. 
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ROCHE  V.  ROCHE. 

June  4. 

articles  of  agreement,  bearing  date  the  12th  of  Fe-  By  articles 

executed  in 

iry,  1825,  and  made  between  Sir  David  Roche  of  the  consideration 

of  marriage, 

part;  Rosetta  Vandeleur^  widow,  and  Frances  Fande-  and  the  fortune 
t  her  daughter,  of  the  other  part ;   after  reciting,  that  ^„  agreed' 
uriage  was  intended  to  be  had  and  solemnized  between  ^^*^  ^^*  ^ 
David  Roche  and  Frances  Vanddeur;  that  Frances  ^^^^^Hl 
deleur  was,  by  virtue  of  the  will  of  her  father,  entitled  husband. should 

^  pay  the  residue 

sum  of  £6000,  secured  as  therein  mentioned ;  that  Sir  of  the  interest, 

and  also  the 

id  Roche  was  seised  and  possessed  of,  or  justly  enti-  principal  sum 

(subject  to  an 

to  certain  lands  and  premises  therein  particularly  men-  annuity  by  way 
ed,  situated  in  the  county  of  Limerick;  and  was  also  the  wife)  to  the 
essed  of  a  sum  of  7000/.  Government  Three-and-a-half  linage,  in 
Cent.  Stock ;  and  that  he  was  then  in  treaty  for  the  p"o^'^~*^^ 
ihase  of  certain  lands  and  premises  in  the  county  of  toany^n*®' 

''  ^  more  of  them, 

Ty,  for  the  dischargfe  of  the  purchase-money  whereof  it  '"  exclusion  of 

'  .  the  others  of 

intended  to  apply  the  said  sum  of  7000/.  Stock  ;  it  them,  as  the 

husband  should 

covenanted  and  agreed  upon^  in  consideration  of  the  by  deed  or  wiU 
Tiage,  and  of  the  fortune  of  Frances  Vandeleur^  to  be  in  default  of 
led  as  thereinafter  mentioned,  that  the  6000/.,  the  for-  to^"t^*i^i«e 

in  equal  shares, 
to  such  of  said 
i99ue  as  should 
Us  at  twenty-one,  and  to  such  of  them  as  should   be  daughters  at  twenty-one  or  mar- 
And  that  power  should  be  given  to  pay,  towards  the  adTancement  of  any  of  said  unce, 
Dm  not  exceeding  one-half  of  the  principal  sum  belonging  to  such  cAt'/drespectiTcly;  and 
«  there  should  be  no  issue,  or  all  such  issue  should  die  in  the  life-time  of  the  husband, 
that  the  entire  of  the  trust  funds  subject  to  the  jointure  should  Test  and  be   assigned, 
c»  to  the  husband,  his  heirs,  executors,  &c.,  alftolutely,  for  his  and  their  sole  use  and  bene- 
And  it  was  further  agreed  that  a  regular  deed  of  settlement  should  be  executed,  which 
d  contain  the  scTcral  clauses  and  coTcnants  in  such  cases  usual  and  proper. 
'^Id, — 1.  That  the  word  **  issue,"  in  the  articles,  was  to  be  read  '*  children." 
.    That  the  settlement  ought  to  contain  clauses  vesting  the  shares  of  the  sons  in  them  at 
iy*one  ;  and  of  the  daughters,  in  them  at  twenty-one  or  marriage  :  and  also  clauses  of 
Worship  and  accruer  of  the  shares  of  sons  dying  under  twenty-one,  and  of  daughters  dying 
**  that  age  without  having  been  married,  in  favour  of  the  surviving  or  other  children. 
.  That  the  husband  was  entitled  to  the  fund,  either  in  the  event  of  his  surviving  all  his 
ren,  or  of  no  child  attaining  a  vested  interest  therein  ;  and  that  the  settlement  ought  to 
in  clauses  accordingly. 
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Roche 

V. 

RocHX. 
Siatememt, 


tune  oi  Frances  Fandeleur^  should  be  assigned  and  conreyed 
to  two  trustees,  their  executors,  &c.,  one  whereof  to  b 
named  by  Sir  David  Roche^  the  other  by  Rosetta  Vcadt 
leuTj  in  trust  as  thereinafter  mentioned  :  and  also  that  th 
several  lands  and  premises  thereinbefore  mentioned  shoul 
be  charged  with  a  sum  of  £5000,  which  said  sum  shooldb 
paid  to  and  vested  in  the  said  trustees,  upon  the  trait 
thereinafter  mentioned,  unless  the  same  should  have  bee 
previously  applied  in  and  towards  the  completion  of  th 
purchase  aforesaid ;  and  in  the  event  of  sud  purchase  beiDj 
completed,  then  that  the  lands  and  premises  so  purchaief 
should  be  subject  to  the  like  trusts,  as  fiEur  as  the  diffeieni 
nature  of  the  estates  would  permit,  as  was  therdnafter  (k 
clared  of  and  concerning  the  sum  of  7000/.  Stock.  Ad 
it  was  further  covenanted  and  agreed  upon,  that  the  m 
trustees  should  stand  possessed  of  the  said  several  sums  oJ 
6000/.,  5000/.,  and  7000/.  Government  Stock,  in  tnn^ 
in  the  first  place,  to  pay  100/.  per  annum,  out  of  the  inte 
rest  and  profits  thereof,  to  Frances  Vandekur^  during  th 
life  of  her  intended  husband,  to  her  separate  use,  by  wayo 
pin  money,  and  to  pay  the  residue  of  the  interest  and  pro- 
ceeds thereof  to  Sir  David  AocAe  during  his  life ;  andafte 
his  death  to  pay  to  Frances  Vandeleury  in  case  she  shooli 
survive  Sir  David  Roche^  out  of  the  interest  and  proceed 
of  said  several  sums  of  money,  an  annuity  by  way  of  join 
ture.  The  articles  then  proceeded  thus :  **  And  it  ishereb; 
further  covenanted  and  agreed,  by  and  between  the  partie 
aforesaid  respectively,  that  the  said  trustees  shall  pay  th 
residue  of  the  said  interest  and  proceeds  of  said  several  sunu 
as  also  the  principal  of  said  several  sums,  subject  to  th 
jointure  of  the  said  Frances  Vandekur^  and  after  paynoea 
thereof,  to  and  amongst  the  issue  of  said  intended  marriage 
in  such  shares  and  proportions,  and  subject  to  such  condi 


Roche. 
Statement. 
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tionsand  limitations,  and  at  such  time  and  times  respec-        1845. 
tirely,  or  to  any  one  or  more  of  them,  in  exclusion  of  the   ^"^"^     *        ' 

ROCBB 

Others  of  them,  as  the  said  David  Roche  shall  by  deed  or  _  v. 
will,  under  his  hand  and  seal,  and  attested  by  two  or  more 
credible  witnesses,  limit  and  appoint ;  and  in  default  of  ap- 
pointment, then  that  said  trustees  shall  pay  the  said  seve« 
nd  sums  to  and  amongst  all  the  issue  of  said  intended  mar- 
riige,  in  equal  shares  and  proportions ;  to  such  of  said  issue 
II  ihall  be  sons,  at  their  respective  ages  of  twenty-one 
yean;  and  to  such  of  them  as  shall  be  daughters,  at  their 
mpective  ages  of  twenty-one  years  or  days  of  marriage, 
whieberer  shall  first  happen.  And  is  hereby  further  agreed 
upon,  by  and  between  the  siud  parties  respectively,  that  a 
power  shall  be  given  to  the  said  David  Roche  during  his 
life-time,  and  to  the  said  Frances  VandeUttr^  from  and  after 
tbe  death  of  said  David  Rochcj  and  to  the  said  trustees, 
tbeir  heirs,  executors,  administrators,  and  assigns,  respec- 
tively, after  the  death  of  both  said  David  Roche  BXiA  Fran- 
^M  Vandeleurj  to  pay  and  cause  to  be  paid,  towards  the 
^i^cement  in  life  of  any  of  said  issue  of  said  marriage, 
^y  sum  not  exceeding  one-half  of  the  principal  sum  re* 
ipectively  belonging  to  such  child  respectively.  And  it  is 
Dereby  further  agreed  upon,  by  and  between  the  parties  to 
*®ie  presents,  that  in  case  the  said  sum  of  7000/.,  Three- 
"'^'^a-half  per  Cent.  Stock,  shall  be  applied  in  the  purchase 
'^'^nds  in  pursuance  of  the  treaty  for  such  purchase  as 
^I'esaid,  then  that  said  lands,  so  purchased,  shall  be  as- 
S^ed  and  conveyed  to  said  trustees,  in  trust  for  said  David 
^^  during  his  life ;  and  from  and  after  his  death  in  trust 
^^cure  the  jointure  of  the  said  Finances  Vandeleur^  as 
^^Qsaid ;  and,  subject  thereto,  in  trust  for  the  issue  of  said 
^^nded  marriage,  as  aforesaid.     And  it  is  hereby  further 
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ROOHK. 
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agreed  by  and  between  the  respective  parties  to  thefte  pr^ 
sents,  that  in  case  there  shall  be  no  issue  of  said  intended 
marriagei  or  all  such  issue  shall  die  in  the  life-time  of  laid 
David  Rochey  then  that  the  entire  of  said  several  sums  of 
monevi  or  the  lands  to  be  purchased  as  aforesaid,  subject  to 
the  jointure  of  the  said  Frances  Fandeleur  as  aforesaid, 
shall  vest  in,  and  be  assigned  and  go  to  the  said  DaM 
Roche^  his  heirs,  executors,  administrators,  and  assigns,  ab- 
solutely, to  and  for  his  and  their  sole  use  and  benefit*  And 
it  is  hereby  further  covenanted  and  ag^reed  by  and  between 
the  s«d  parties  respectively,  that  at  any  time  hereafter,  at 
the  desire  of  either  the  said  David  Roche  or  the  said  jhok 
ces  Fandeleur f  or  Roeeita  Vandelewr,  a  regular  deed  ctf  set- 
tlement shall  be  made  and  executed  by  and  between  tke 
several  parties  hereto  respectively,  which  said  deed  shall 
contain  the  several  clauses  and  covenants  in  such  cases  nsoal 
and  proper."     And  it  was  thereby  further  covenanted  and 
agreed,  that  said  deed  of  settlement  should  contain  a  power 
to  appoint  new  trustees ;  and  to  change  the  securities  npott 
which  the  trust  funds  were  invested.  ''And  it  is  hereby  far- 
ther covenanted  by  said  David  Roche^  for  himself,  his  6X^ 
cutors  and  administrators,  to  and  with  the  said  RoeettaVwh 
deleur^  her  executors  and  administrators,  that  in  case  and 
lands  and  premises,  hereinbefore  particularly  named  ttd 
specified,  shall  not,  upon  inquiry,  be  found  to  be  a  sufficient 
security  for  the  said  sum  of  5000/.,  so  as  aforesaid  to  be 
charged  thereon,  that  he,  the  said  David  Rocke^  shall  nane 
and  specify  other  lands  and  premises,  which,  in  addition  0 
those  hereinbefore  named  and  specified,  shall  be  inserted  in 
the  settlement  to  be  executed  in  pursuance  of  these  articles, 
and  charged  with  said  sum  of  5000/.,  or  otherwise  proper!/ 
secure  the  same ;  so  as  that  a  sufiScient  security,  to  the  satis- 
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icdon  of  said  Rosetta  Vandeleur^  her  executors  or  admi-        1845. 
istrators,  shall  be  provided  for  the  raising  thereout^  or  pay- 
lent,  of  said  charge  or  sum  of  5000/.'* 


The  marriage  was  afterwards  solemnized;  and  on  the 
Rth  of  September^  1841,  Frances  Roche  died,  leaving 
Jkxni  VandeUur  Roche^  Rosetta  Roche^  Alice  Rochcj  and 
Vmees  E.  Roche^  the  only  issue  of  the  marriage,  her  sur- 
rinng.  The  treaty  for  the  purchase  of  the  lands  in  Kerry 
bsTiog  been  completed,  those  lands  were,  by  indenture  of 
dtt  4th  of  July,  1825,  conveyed  to  Sir  David  Roche  for 
die  residue  of  a  term  of  500  years  therein,  in  consideration 
rf  the  sum  of  7000/.,  partly  the  produce  of  the  7000/.  Go- 
renment  Stock.  No  settlement  was  executed  pursuant  to 
the  articles. 

The  bill  was  filed  by  the  children  of  the  marriage,  all  of 
whom  were  minors,  against  Sir  David  Roche  and  others, 
itadng  the  above  facts,  and  that  Sir  Damd  Roche  had  no- 
nunated  Edward  Browning  as  his  trustee ;  and  thereby  the 
plaintiffs  submitted,  that,  upon  the  true  construction  of  the 
ttticles,  the  expression  *^  issue,"  in  the  articles,  must  be  held 
to  mean  "  children ;"  that  a  clause  of  accruer  and  survivor- 
^Pi  in  case  any  of  the  children,  if  sons,  should  die  under 
^enty-one,  or,  if  daughters,  should  die  under  twenty-one 
uid  unmarried,  should  be  inserted  in  the  settlement ;  and 
^  that  the  proviso  in  the  articles,  <<  that  if  all  such  issue 
'^  die  in  the  life-time  of  Sir  David  Rochcj"  must  be  con- 
^^ed  to  mean,  if  all  such  children  die,  if  sons,  under  twenty- 
^e,  and  if  daughters,  under  twenty-one,  or  unmarried. 

The  bill  further  set  forth,  that  Sir  David  Roche/in  order 
^  provide  a  more  effectual  security  for  the  sum  of  5000/. 


StatemenU 


ROCHB, 
SlmUmtni, 
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1845.        charged  on  the  lands  named  in  the  artieleSy  bad  agreed  tbMi 
his  interest  in  certain  other  lands  therein  named  should  be 

ROCHS 

9.  charged  with  the  said  sum  of  5000/.     The  prayer  was,  tlist 

Sir  David  Roche  might  be  directed  to  execute  a  setdemeX 
in  pursuance  of  the  articles;  and  for  a  declaration  wbetberi 
according  to  the  true  construction  of  the  articles,  the  word 
*<  issue"  must  not  be  construed  to  mean  children  ;  and  fiaw 
ther,  whether  a  clause  of  accruer  and  survivorship,  in  caie 
the  sons  should  die  under  twenty-one,  or  the  danghten 
should  die  under  twenQr^one  and  unmarried,  should  not  be 
inserted  in  said  settlement ;  and  also  whether  the  uhiMtt 
limitation,  to  be  inserted  in  the  settlement  in  &yonr  of  Sr 
David  RochCf  should  not  be  only  in  the  event  of  the  ton 
dying  under  twenty-one,  and  the  daughters  under  that  agf 
and  unmarried :  and  that,  if  necessary,  it  be  refinrred  to  At 
Master  to  settle  a  proper  deed  of  settlement  in  purmnee 
of  the  articles. 

The  defendant  submitted  to  act  as  the  Court  ihooU 
direct. 

Mr.  ReeveSy  for  the  plaintiffs,  cited  Ridgewmf  v.  Mtt 
ketterick{a)^  as  to  the  meaning  to  be  given  to  the  woiJ 
*'  issue :"*  Hubert  y.Parsons{b),andHynes  v.  Reddingtoii{c)i 
as  to  the  introduction  of  the  clause  of  accruer  undsonriro^ 
ship :  and  Jervoise  v.  The  Duke  of  Northutnberland{d)i  0 
cited  by  the  Vice- Chancellor  in  Stonor  v.  Curwen{ey 

Mr.  William  C.  Dobbs  for  Sir  David  Roche. 


(a)  1  Dm.  &  War.  84.  (d)  IJ.  &  W.  559. 

(b)  2  Yes.  261.  (e)  5  Sim.  268. 

(c)  LI.  &  G.  temp.  Plunk.  33. 
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HB  Lord  Chancellor  observed  that  the  proper  course 
i  to  refer  it  to  the  Master  to  approve  of  a  deed  of  set- 
iienty  pursuant  to  the  articles;  and  then  the  parties 
;ht  except,  if  they  were  not  satisfied  with  the  settlement 
ipproved  of.  But  in  the  present  case,  at  the  request  of 
)  parties,  his  Lordship  permitted  the  questions  to  be 
[lied  in  the  first  instance. 
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II  Lord  Chancellor  : — 

[n  this  case  I  am  called  upon  to  put  a  construction  upon 
ecunte  marriage  articles.  The  settlement  was  of  money 
It  of  it  to  be  charged  upon  land,  or  to  be  laid  out  in 
d),  the  fortune  of  the  wife,  and  the  property  of  the  bus- 
id.  The  first  question  is  whether  this  settlement;  is  to 
confined  to  children ;  and  I  am  of  opinion  that  it  is. 
Mt  the  death  of  the  husband,  subject  to  the  wife's  join- 
e,  the  property  is  to  go  to  and  amongst  the  issue  of  the 
rriage,  as  Sir  David  Roche  shall  appoint ;  and,  in  default 
ippointment,  to  be  paid  to  and  amongst  all  the  issue  of 
marriage  equally,  to  such  as  shall  be  sons  at  twenty-one, 
I  to  such  as  shall  be  daughters  at  twenty-one,  or  mar- 
p.  There  is  a  power  of  advancement,  in  favour  of  the 
I  issue  of  the  marriage,  of  any  sum  not  exceeding  one- 
r  of  the  principal  sum  belonging  to  such  child  respec^ 
ly ;  and  there  is  a  declaration  that,  in  case  there  shall 
no  issue  of  the  marriage,  or  all  such  issue  shall  die  in 
husband's  life-time,  then  the  monies  or  lands  to  be  pur- 
sed, subject  to  the  jointure,  shall  vest  in  the  husband, 
heirs,  executors,  administrators,  and  assigns,  absolutely, 
ippears  to  me  that  the  parties  intended  to  provide  for 
first  line  of  issue  only,  viz.,  children  :  that  is  the  natu- 

OL.  II.  2  P 
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1845.  ral  construction  of  articles  like  these ;  and  the  parties  ha?e 
explained  that  to  be  their  meaning,  for  they  ha?e  treated 
the  words  issue  and  child  as  synonymous ;  anditappeanto 
me  that  I  cannot  put  one  construction  upon  the  word  imt 
in  one  part  of  the  articles,  and  a  different  construction  vpoi 
it  in  another  part ;  for  no  intention  is  shown  to  use  it  ni 
different  sense.  If  this  require  any  authority,  it  is  firniM 
by  the  case  of  Campbell  v.  Sandys{a).  Lord  Redesdale^  in  hit 
judgment,  observed(6):  <<  The  word  <  issue'  is  ambignon; 
it  may  mean  either  '  children,'  or  ^  issue  in  infinitum.*  In  tk 
present  case,  I  think  it  impossible,  upon  the  words  ^  to  tk 
issue  of  the  said  John  and  Anne^  not  to  say  that  the  woni 
'  issue'  was  used  as  synonymous  to  a  child,  and  was  not 
meant  to  express  issue  indefinitely.  The  issue  were  to  tik 
in  such  shares  as  John  Campbell  should  appoint,  whick 
could  not  apply  to  issue  indefinitely,  nor  did  the  power  of 
appointment  extend  to  any  limitation  of  estate;  and  tk 
next  clause,  which  disposes  of  the  property  in  defiinlt  of  ap* 
pointment,  uses  the  word  <  children'  as  describing  the  sane 
persons  before  described  by  the  word  *  issue/  And  die 
subsequent  words,  ^  for  default  of  such  issue,'  must  ther^ 
fore,  I  think,  receive  the  same  construction,"  &c.  The  set* 
tlement  is,  therefore,  to  be  as  the  father  shall  appoint  amongiC 
the  children  exclusively,  or  otherwise  as  directed ;  and  ii 
default  of  appointment  amongst  the  children,  as  tentntiii 
common. 

I  am  then  asked  to  introduce  a  vesting  clause  to  aoof 
at  twenty-one,  and  to  daughters  at  twenty-one,  or  noir- 
riage.  The  articles  direct  that  the  settlement  shall  cos- 
tain  the  several  clauses  and  covenants  in  such  cases  usoalaoJ 

(a)  1  Sch.  &  Lef.  281.  (b)  Pages  292,  298. 
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iper.     Independently,  therefore,  of  the  general  construe-        1845. 
D,  and  LfOrd  Hardwicke's.  opinion  in  the  case  referred  to 
Enbert  v.  Parsons,  I  think  that  clauses  of  vesting  at  ^' 

JtlrOCHS* 

I  specified  ages  or  times  are  proper  and  usual  in  this  case. 
hivk  also  that  no  part  was  to  go  over  to  the  father  unless 
i  whole  went  over ;  and,  therefore,  that  regular  and  usual 
tuses  of  survivorship  and  accruer  of  the  shares  of  sons 
iag  under  twenty-one,  and  of  daughters  dying  under 
enty-one,  without  having  been  married,  should  be  intro- 
eed  in  favour  of  the  surviving  or  other  children.  No  child, 
lunk,  was  intended  to  take  a  vested  interest  who  did  not 
m  the  specified  age. 

The  remaining  question  is,  whether  the  limitation  over 
Sir  David  Roche  is  to  be  confined  to  the  case  of  there 
ing  no  child  who  lives  to  take  a  vested  interest.  I  have 
eady  stated  that  the  word  issue  in  this  ultimate  limitation 
tns children:  **In  case  there  should  be  no  issue  ;" — that 
diildren,  for  these  words  ntended  to  provide  for  the  case 
there  being  no  child  born, — *'  or  all  such  issue  shall  die 
S\T  Davids  life-time," — that  is,  if  there  shall  be  children 
ni,  but  they  shall  die  in  their  father's  life-time, — to  him. 
ainoot  construe  the  word  issue  here  generally,  although 
e  children  may  all  die  in  his  life-time,  and  yet  some 
ly  leave  issue  unprovided  for  ;  because  that  event  was  not, 
my  opinion,  intended  to  be  provided  for :  nor  can  I  con- 
He  it  as  a  regular  limitation  over  simply  in  default  of  the 
ildren  taking  a  vested  interest;  because  it  is  given  to  the 
her  upon  a  contingency,  viz.,  in  case  he  shall  survive 
children  ;  and  I  cannot  vary  the  event  upon  which  it  is 
go  over.  If  it  had  been  intended  to  go  over  to  him 
y  in  the  event  of  the  children  not  becoming  entitled  to 
i  fund,  it  would  not  have  been  given  on  this  contingency ; 
2  p  2 
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for  if  they  did  not  become  entitled  he  must  have  been  en- 
titled to  take  the  fiinds,  whether  he  survived  them  or  not 
He  took  the  interest  for  life  (subject  to  the  pin-money), 
and  there  was  nothing  irrational  in  giving  to  him  the  finid 
absolutely,  in  case  he  should  survive  all  his  children. 


I  have  already  directed,  as  requested,  vesting  clauses  to 
be  introduced;  but  although  the  fund  is  expressly  given  to 
the  father,  if  he  survive  the  children,  yet  another  case 
may  happen,  which  is  not  provided  for  any  more  than  vest- 
ing clauses  and  clauses  of  survivorship  and  accruer,  vii^ 
no  child  may  attain  a  vested  interest,  but  some  of  ibm 
may  survive  their  father.  Now  it  is  perfectly  settled  that 
where  a  husband,  as  in  this  case,  is  a  purchaser  of  the  wife's 
portion,  and  it  is  in  a  particular  event  left  unsettled,!^ 
belongs  to  the  husband  ;  and  of  course  his  own  fiinds,  tf 
far  as  they  are  not  settled,  would  result  to  him.  This  event 
is,  perhaps,  not  likely  to  happen ;  but  I  think  that  there 
should  also  be  a  limitation  over  of  all  the  funds,  subject  to 
the  power,  and  to  the  provision  for  the  wife,  and  in  deW* 
of  any  child  living  to  take  the  vested  interest  in  default  of 
appointment,  to  Sir  David  Roche.  This  would  be  the  legil 
effect  of  the  settlement,  even  if  no  such  clauses  should  k 
introduced  ;  and  it  is  not  inconsistent  with  the  express  gift 
to  him,  upon  the  contingent  event  of  his  surviving  ^ 
children,  although  they  might  all  have  attained  tweoty-oiK. 
The  latter  is  part  of  the  contract ;  the  former  is  a  coos^ 
qucnce  of  the  contract  not  having  declared  any  trust  or 
the  funds  in  the  given  case. 

Let  the  Master  approve  of  a  settlement,  having  reganit^ 
these  declarations;  and  let  him  inquire  whether  the  50- 
will  be  well  secured  upon  the  original  estate  and  tic  1^ 
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perty  now  proposed  to  be  added;    and  let  him   inquire        1845. 
whether  any  incumbrances  have  been  created  by  Sir  David 

rvOCHE 

Roche  on  the  Kerry  estate.    The  costs  of  all  parties  to  be  «'• 

rvOCHE* 


paid  out  of  the  settled  funds.   Reserve  liberty  to  any  of  the 
parties  to  apply  if  there  shall  be  occasion. 


Judgment, 


ALDER  V.  WARD. 

May  30. 
J  June  2,  6. 

John  alder  being  entitled  to  a  house  and  premises  a  biu  by  a 
in  Thomas-streety  in  the  city  of  Dublin,  under  a  lease  against  the 
tkereof  bearing  date  the  I5th   of  May,  1795,    made   by  I'^frsTH.We. 

ffiUiam  Earl  of  Meath,  for  the  term  of  three  Uves  renew-  '■«°«'^fWe  for 
'  ever,  to  compel 

Ale  for  ever,  subject  to  the  yearly  rent  of  1 1/.  10*.,  and  a  ^®''»  p«"uant 

•'•'•'  to  a  covenant 

ike  sum  as  a  renewal  fine  on  the  fell  of  each  life,  by  inden-  ""  ^^^  *««»«»  ^ 

accept  a  renew- 

tore  of  lease  and  release  of  the  10th  of  April,  1799,  demised  *1»  wag  dis- 
missed ;  she 

iune  to  Dominick  O*  Connor  and  his  heirs,   for  the  lives  of  haying  become 

Jie  same  three  persons  who  were  named  in  the  then  lease  circumstances 
iom  the  Elarl  of  Meath^  and  for  the  lives  of  such  other  ,^  inequtubir 
pereons  as  should  from  time  to  time,  for  ever  thereafter,  be  J"  compef he^^^ 
•Wed  thereto,  pursuant  to  the  covenants  thereinafter  for  *<>  accept  the 

^  renewal :  and 

^t  purpose  contained;  at  the  yearly   rent  of  45/.  10^.,  it  was  dismiss- 

^     ^  ^  ^  ed  with  costs; 

Ptyable  on  the  25th  of  March  and  29th  of  September  in  the  Court  be- 
ing of  opinion 
BTery  year,  by  equal  portions ;  with  powers  of  distress  and  that,  independ- 

^try  for  recovery  thereof.     And  John  Alder,  for  himself,  circumstances, 

^  heirs  and  assigns,  covenanted  with  Dominick  O'  Connor,  j,^^  ^  ^l^ 

^  heirs  and  assigns,  that  upon  the  death  of  the  ctstuis  que  '"ghrto^^en^^^ 

''^  therein  named,  or  any  of  them,  which  should  firs^t  hap-  ^o'cetheac- 

•'  ^     ceptance  of  the 

renewal. 
The  object 
*^  Tenantry  Act  (19  &  20  Geo.  III.  c.  30),  and  uf  the  local  equity  of  the  Kingdom,  of 
J'^h  it  is  declaratory,  is  only  the  relief  of  the  tenant,  not  that  of  the  kindlord;  therefore, 
^c  a  cestui  que  vie  died  in  1802,  and  in  1842  the  landlord  filed  his  bill  against  an  assignee 
'■^e  lessee,  to  comfiel  her  to  accept  a  renewal,  the  bill  was  dismissed  with  costs,  though  the 
*•  Was  one  of  mere  laches. 
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pen,  and  within  three  months  to  be  computed  from  the  day 
of  the  death  of  such  person  so  happening  first  to  die,  upos 
payment  of  the  sum  of  11/.  10«.  sterling  by  Ihmmi 
O'Connor,  his  heirs  or  assigns,  as  a  fine,  he,  the  said  Jdb 
Alder^  his  heirs  and  assigns,  naming  the  life  of  any  otiier 
person  in  the  place  and  stead  of  the  person  so  happening 
first  to  die,  as  aforesaid,  he,  the  said  John  Alder^  hb 
heirs  and  assigns,  should  and  would  add  and  insert  to  tke 
time  and  term  of  the  lease,  the  life  of  such  person  so  nonu- 
nated,  in  the  place  and  stead  of  the  person  so  happening  to 
die,  as  aforesaid ;  which  life  to  be  nominated  and  inserted, 
was  to  be  indorsed  on  the  lease,  or  written  in  a  deed,labd, 
or  parchment,  to  be  affixed  to  the  lease  for  that  purpoie,or 
in  a  separate  deed  or  writing,  declaring  the  life  or  li?esl«t 
failing,  and  the  life  and  lives  so  added  in  lieu  thereof:  nd 
in  like  manner  from  time  to  time,  successively,  forenr 
thereafter,  on  the  failure  of  every  other  several  life  and 
lives  in  the  lease  named,  or  thereafter  to  be  nominated, 
and  upon  the  like  payment  of  the  fine  of  1 1/.  lOs.  sterlingt 
by  Dominich  O'Connor^  his  heirs  or  assigns,  within  three 
months  after  the  death  of  every  other  such  several  life  or 
lives  in  being,  and  so  to  be  nominated  as  aforesaid,  uoto 
the  said  John  Alder ,  his  heirs  and  assigns,  upon  the  like 
nomination  of  any  other  life  and  lives  successively,  in  iieo 
of  every  other  such  several  life  and  lives  of  such  person  and 
persons,  so  successively  dying  as  aforesaid ;  which  lifeaad 
lives  to  be  added  and  inserted  successively,  were  to  beea- 
(lorsed  on  the  lease,  or  written  on  deeds,  labels,  or  pardi- 
ments,  &c.  (ut  ante);  so  that  the  said  Dominich  O'Cfn^^t 
his  heirs  and  assigns,  might  at  all  times  for  ever  thereafier» 
have  a  term  for  three  lives,  in  being  and  undetermined,  io 
the  premises,  at  and  under  the  rents  and  covenants  therein 
contained :  all  which  deeds  of  renewal  were  to  be  at  tk« 
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MMtand  charges  of  Dominick  O'Connor,  his  heirs  and  as- 
rigns.  And  Dcminick  O'Connor  covenanted  with  John 
AUer^  his  heirs  and  assigns,  that  he,  his  heirs  or  assigns, 
ihoald  and  would,  within  three  months  after  the  death  of 
every  person  or  persons,  for  whose  life  and  lives  the  pre- 
mises were  thereby  g^nted,  and  of  every  other  person  or 
penons,  for  ever  thereafter  to  be  nominated  and  added 
tlMreiinto,  according  to  the  covenants  and  agreements 
tberein  contained,  require  John  Alder,  his  heirs  and  assigns, 
to  Dominate  and  appoint  one  other  person  in  the  place  of 
every  other  person  so  dying  ;  and  at  the  same  time  pay  to  , 
John  Alder y  his  heirs  and  assigns,  11/.  10^.,  as  a  fine  on 
ach  renewal,  and  likewise  all  arrears  of  rent  which  should 
hippen  to  be  then  due,  for  the  further  and  better  assuring 
tlie  demised  premises  unto  Dominick  O'Connor,  his  heirs 
isd  assigns,  according  to  the  true  intent  and  meaning  of 
titt  indenture  of  lease. 


1845. 


Alder 

9. 

Ward. 
Statement. 


The  interest  of  Dominick  O'Connor  in  the  lease  of 
n99,  afterwards  became  vested  in  Patrick  Kavanagh; 
^ho,  in  1835,  conveyed  same  to  Humphrey  Peare :  and  the 
estate  of  John  Alder  became  vested  in  the  plaintiff,  Charles 
Umilay  Alder, 

Two  of  the  lives  named  in  the  leases  of  1795  and  1799 
^ving  died,  one  in  May,  1802,  and  the  other  in  August, 
•834,  CAar/c«  Findlay  Alder,  on  the  14th  of  August,  1827, 
^d  the  8th  of  August,  1837,  obtained  renewals  of  the  lease 
•^  1795,  from  the  Earl  of  Meath.  The  persons  entitled  to 
^c  lessee's  interest  in  the  lease  of  1799  never  were  called 
^^  to  take  out  a  renewal  of  that  lease,  until  the  period  after 
^^entioned. 


In  and  previous  to  1840,  Elizabeth  JVard,  the  defendant, 
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was  in  possession  of  the  premises  demised  by  the  leue  of 
1799,  as  tenant  thereof,  to  Humphrey  Peare;  and  by  in 
arrangement  between  her  and  Mr.  Peare^  she  paid  to  Mr. 
Cusacky  the  land  agent  of  Mr.  Alder ^  the  rent  which  Mr. 
Alder  was  entitled  to  receive  out  of  the  premises,  li 
1840  she  complained  that  the  house  was  very  much  oat 
of  repair,  and  not  worth  the  rent  reserved  by  the  lease  of 
1799.  In  consequence  of  this,  some  arrangement  was  come 
to  between  the  parties,  the  particulars  of  which  did  DOt  ap- 
pear; and  in  May,  1841,  she  paid  to  Mr.  Cusack  a  son 
of  10/.  10«.,  which  he  accepted  as  and  for  a  half-year^i 
abated  rent  of  the  premises,  up  to  March,  1841,  due  by  Mr. 
Peare  to  Mr.  Alder  ;  and  which  reduced  rent,  Mr.  AUff 
agreed  to  accept  from  Mr.  Pearey  for  one  year,  in  consHe- 
ration  of  the  dilapidated  state  of  the  premises.  In  1841 
Mv%.Ward  purchased  the  interest  oi  Humpkrey Peart'^ 
the  premises  demised  by  the  lease  of  I799»  and  in  some  ad* 
joining  premises,  for  the  sum  of  50/.:  and  by  indenture  of 
the  15th  of  July,  1841,  reciting  the  lease  of  1799,  the  I^ 
newal  thereof  of  1827,  for  the  two  lives  named  in  the  origi- 
nal lease,  and  for  the  life  of  the  Princess  Victoria^  the  nev 
cestui  que  vte,  and  that  Alder's  interest  therein  had  become 
vested  in  Kavanagh  (which  was  not  the  fact),  and  tbatfr 
vanagh's  interest  had  become  vested  in  Peare  ;  and  further 
reciting  the  title  of  Mr.  Peare  to  the  adjoining  prenriies, 
he,  PearCi  assigned  and  conveyed  the  same,  for  all  b 
estate  and  interest  therein,  to  Mrs.  Ward  and  her  hAs* 
After  the  completion  of  this  purchase,  Mrs.  fVardyini^ 
nuary,  1842,  paid  Mr.  Cusack  the  sum  of  10/.  10*.,  ^HA 
he  accepted  as  and  for  one  half-year's  abated  rent  ofi^ 
premises,  up  to  September,  1841. 

The   original   l>ill   was  filed   in    November,  1842,  anJ 
prayed  that  Mrs.  Ward  might  be  declared  to  be  bound  to 
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coept  a  renewal;  or  a  new  lease  of  the  premises,  for  the 
orviving  life  named  in  the  lease  of  1799,  and  for  two  new 
iTei  named  by  the  plaintiff,  or  for  such  other  persons  as 
he  Court  might  deem  it  expedient  to  name;  and  to  exe- 
nte  to  the  plaintiff  a  counterpart  of  such  renewal :  and  for 
ID  account  of  the  sum  due  to  the  plaintiff  for  rent,  renewal 
ioes,  septennial  fines,  and  interest. 


1845. 


The  defendant,  by  her  answer,  denied  that  the  plaintiff 
m  at  all  entitled  to  the  lands  and  premises  demised  by  the 
Bwe  of  1799,  or  any  part  thereof,  for  the  estate,  term,  or 
Hterest  therein  conveyed  by  the  lease  of  the  15th  of  May, 
795  (being  the  lease  from  the  Earl  of  Meathy  under  which 
be  premises  were  held  by  John  Alder  at  the  time  when 
le  executed  the  lease  of  1799,  one  life  in  which  was  still  in 
>ang) ;  for  she  said  that  no  estate  or  interest  in  said  pre- 
liiet,  other  than  the  interest  of  John  Alder  in  the  rent  of 
W.  10*.,  ever  became  vested,  nor  did  any  right  of  renewal 
>  respect  of  said  premises  ever  become  vested  in  the  plain- 
^:  for  that  upon  the  execution  of  the  indenture  of  April, 
799,  all  the  estate  and  interest  which  John  Alder  had 
own  to  that  time  in  the  premises,  and  to  which  his  right 
f  renewal  was  incident,  became  vested,  by  virtue  of  said 
Hlenture  (which  in  legal  effect  was  an  absolute  assign- 
»ni),in  Dominick  O'Connor;  and  she  said  that  no  person 
^titled  to  the  premises  demised  by  the  indenture  of  April, 
799,  was  party  or  privy  to  the  renewals  of  the  14  th  of 
ugust,  1827,  and  the  3rd  of  August,  1837,  or  required 
y  person  entitled  to  the  receipt  of  the  rent  of  45/.  10*., 
any  other  person,  to  nominate  any  new  lives  in  lieu  of 
•  cestuis  que  vie  who  had  died :  and  that  said  renewals, 
•^ing  been  executed  without  the  consent  and  concur- 
oe  of  the  assignee  for  the  time  being  of  the  interest 
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1845.       of  Dominick  O'  Connor ,  were  wholly  without  effect  and  in- 
AiIdee       operative. 

Ward. 

She  further  said,  that  having  in  1840  entered  into  pot- 
session  of  the  premises  as  tenant  to  Humphrey  Peare;  and 
having  with  his  consent  made  a  payment  on  account  of  the 
rent  of  45/.  10«.  to  the  plaintiff,  not  as  her  landlord,  orai 
the  landlord  of  Humphrey  Peare^  but  as  claiming  a  right, 
not  disputed  by  Peare^  to  receive  that  rent  firomPeore, 
whose  landlord  she  then  conceived  the  plaintiff  to  be,  she, 
in  the  course  of  such  transacdons,  became  aoquainled 
with  Mr.  Cusack^  a  barrister,  the  agent  of  the  plaindi^ 
and  to  whom  such  payment  was  made;  who  advised  and 
recommended  her  to  purchase  up  the  interest  of  Peare  hi 
the  premises,  representing  that  he  considered  her  a  moie 
eligible  tenant  than  Peare  had  been  found  to  be :  and  that 
he  promised  her  that,  if  she  would  do  so,  the  plaintiff  would, 
upon  her  surrendering  Pectr^e  interest,  when  so  purchased, 
grant  her  a  new  lease,  for  a  fresh  term,  at  a  reduced  rent: 
and  that  she  was  induced  by  the  said  promises  and  repre- 
sentations, to  purchase  Peare' 8  interest  in  the  demised  pre- 
mises, and  also  in  the  adjoining  premises. 

These  allegations  were  denied  by  Mr.  Cusack^  who  de- 
posed that  he  did  not,  previous  to  the  defendant  takbg 
the  assignment  of  the  premises,  speak  to,  or  hold  any  con- 
versation with  her,  in  relation  to  her  taking  an  assignoeDt 
of  the  premises,  to  his  recollection  and  belief.  That  he 
might  have  had  some  casual  conversation  with  her  on  the 
subject  of  such  purchase ;  but  that  he  said  and  did  nothii^ 
whatever  to  induce  her  to  become  the  purchaser  ofthepi^ 
mises.  He  further  stated,  that  he  did  not,  in  any  conveisa- 
tion  he  might  have  had  with  her  respecting  her  taking  tic 
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MjBfnineiit,  say,  or  represent  to  her,  that,  if  she  took  the        1845. 

SBignment,  the  plaintiff  would  grant  her  a  new  lease  of  the 

temises,  at  a  rent  lower  than  that  at  which  Peare  then 

eld  the  same ;  nor  did  he  hold  out  any  such  promise  to 

er,  or  say  any  thing  calculated  to  induce  her  to  believe 

At  she  should  get  the  premises  at  a  lower  rent :  and  he 

lidy  that  he  never  had  any  conversation  with  her  respect- 

ig  the  plaintiff  requiring  her  to  accept  a  renewal  of  the 

sae  of  Aprils  1799»  until  after  she  had  taken  the  assign- 

lent  of  Peare* s  interest ;  after  which,  and  after  she  refused 

)  perform  her  agreement  for  a  new  lease,  and  previous  to 

le  filing  of  the  bill,  he  gave  her  to  understand  that  the 

laintiff  would  require  her  to  accept  a  renewal  of  the  lease 

f  1799,  and  pay  the  renewal  and  septennial  fines  due 

lereon :  and  that  he  did  not  advise  or  recommend  her  to 

ike  an  assignment  of  Pearls  interest ;  nor  did  he  recollect 

lat  he  ever  expressed  a  wish  that  she  should  be  the  tenant 

stead  of  Peare  for  he  considered  Peture  a  more  wealthy 

id  more  eligible  tenant.     There  was  no  other  evidence  as 

'  the  time  when  the  negotiation  for  the  new  lease  com- 

enced. 

The  defendant  further  by  her  answer  said,  that  no  imme- 
iUe  steps  were  taken  for  carrying  into  effect  the  agreement 
r  the  reduction  of  the  rent,  and  the  substitution  of  a  new 
^  at  the  reduced  rent,  for  the  indenture  of  1799.  That 
r*  Cusack  having  on  the  part  of  the  plaintiff,  in  April, 
^2,  promised  the  defendant  to  give  her  a  lease  of  the  pre- 
les  at  a  rent  which  should  not  exceed  32/.  a  year,  with- 
9  however,  finally  determining  the  amount  of  the  rent,  or 
duration  or  nature  of  the  interest  to  be  granted,  and 
ing  at  the  same  time  promised  to  put  the  premises  into 
^plete  tenantablc  repair  and  condition,  provided  the  de- 
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Alder 

9. 

Ward. 

Statement, 


fendant  would  contribute  10/.  towards  the  repairs  (which 
repairs  the  defendant  alleged  that  neither  the  pkdntiffnor 
his  agent  had  since  effected,  although  she  paid  the  agent 
the  said  sum  of  10/.,  which  she  agreed  to  contribute  for 
that  purpose),  Mr.  Cusiicky  in  June  or  July,  1842,  called 
on  defendant,  and  produced  to  her  a  paper  wriUng,  wbid 
he  represented  to  be  an  agreement  on  the  part  of  the  (i^ 
fendant  to  take  a  lease  of  the  premises  ;  and  that  she,  being 
illiterate,  and  wholly  unacquainted  with  legal  business  and 
forms,  and  confiding  in  Mr.  Cusacky  signed  the  paper 
without  reading  it.  The  account  given  by  Mr.  CusadA 
the  cause  of  the  execution  of  this  document  was  different 
He  said  that  the  agreement  of  Mrs.  Wdrd^  to  take  the  new 
lease  and  surrender  the  old,  was  at  first  by  parol ;  that  a 
lease  and  surrender  were  prepared,  and  she  was  required  to 
execute  them ;  but  that,  finding  her  tardy  in  doing  so, 
Mr.  Cusack  asked  her  to  sign  an  agreement  in  pursoanoe 
of  her  previous  contract,  which  she  did  by  executing  the 
document  in  question.  This  document  bore  date  the  6th 
of  May,  1842,  and  purported  to  be  a  memorandum  and  co- 
venant of  agreement  between  C.  F,  Alder  of  the  one  part, 
and  Elizabeth  Ward  of  the  other  part.  After  reciting  that, 
whereas  the  said  C  F.  Alder  having  caused  to  be  laid  out 
and  expended  the  sums  of  2G/.  and  20/.,  in  repairing  the 
roof  of  the  dwelling-house  wherein  the  said  ElizabeihWiffi 
then  resided,  and  in  making  certain  other  repairs  and  iia- 
provements  thefein  mentioned,  as  by  an  estimate  thereof, 
bearing  date  the  26th  of  April  last,  would  more  fully  ap* 
pear ;  and  that  Elizabeth  Ward  had  applied  to  C  F.  Alkr 
to  accept  a  surrender  of  her  lease  and  interest  in  the  said 
house  and  premises,  and  to  grant  her  a  new  lease'  thereof 
to  which  application  C  F,  Alder  had  assented  and  agreed; 
it  proceeded  thus  :  «*  Now  1,  the  said  Elizabeth  fVard,  do 
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eby,  for  me,  my  heirs,  executors,  and  administrators,  un- 
take,  promise,  and  agree  to  paper,"  and  make  certain 
er  repairs  therein  mentioned  to  the  dwelling-house,  **  on 
before  the  1st  day  of  December  next,  and  to  keep  the 
le  in  good  order  and  condition ;  a  covenant  for  that  pur- 
le  to  be  introduced  into  the  said  new  lease  hereby  agreed 
be  granted  to  me  of  said  house  and  premises ;  and  further, 
1 1  will  pay  all  costs,  charges,  and  expenses,  attendant 
feoD,  together  with  the  costs  of  said  surrender  and  new 
8e/*  This  instrument  was  executed  by  Elizabeth  Ward 
ne ;  and  her  signature  to  it  was  attested  by  Mr.  Cusack. 
sab-agent  of  the  Earl  of  Meaih  was  accidentally  pre- 
it  when  it  was  executed  by  Mrs.  Ward,  Mr.  Cusack 
posed  that  he  read  it  over  carefully  to  her  before  she 
Tied  it,  and  explained  it  to  her  fully  ;  that  she  asked  the 
Higent  whether  it  was  fair ;  and  he,  having  read  it,  said 
thought  it  was  a  fair  agreement ;  upon  which  she  signed 
No  copy  of  it  was  left  with  Mrs.  Ward,  nor  was  it  pre- 
m\y  submitted  to  any  solicitor  or  adviser  on  her  behalf. 


1845. 


Alder 

V. 

Wabd. 
Statement, 


Differences  having  arisen  between  Mrs.  Ward  and  Mr. 
isackf  touching  the  new  lease,  Mrs.  Ward  authorized  her 
licitor,  Mr.  Mooneye  to  act  for  her.  The  circumstances  of 
e  negotiation  between  him  and  Mr.  Cusack  are  detailed 
Mr.  Mooney's  evidence.  By  her  answer,  Mrs.  Ward  al- 
fed,  that  not  being  able  to  come  to  terms,  and  Mr.  Cusack 
ring  threatened  to  compel  her  to  pay  the  rent  of  45/.  10*., 
'  resolved  to  stand  upon  her  rights,  and  accordingly  had 
•  since  paid  any  part  of  the  rent  of  45/.  10«.,  the  plaintiff 
^ng  refused  to  take  less  than  the  full  amount  of  it,  which 
submitted  she  could  not  at  law  be  compelled,  and  was 
in  equity  bound  to  pay  ;  and  she  admitted  that  she  had 
eatened  to  assign  the  premises  to  a  pauper.     She  denied 
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' * — ^ 

Albkr 

V. 

Ward. 

Statement. 


that  the  plain  tiff,  before  the  institution  of  the  suit,  bad  re- 
quired her  to  accept  a  renewal,  or  to  pay  renewal  fines,  or 
had  nominated  new  lives  to  her ;  and  said  that,  until  the  bill 
was  filed,  she  did  not  know  that  the  plaintiff  claimed  tk 
right  to  enforce  her  to  accept  a  renewal ;  and  submitted 
that,  under  the  drcumstanoes,  she  was  not  bound  to  accent 
the  renewal. 


Mr.  Mooney  deposed  that  in   September,   1842,  Mn. 
Ward  called  on  him,  and  told  him  that  she  had  some  mootb 
previously  signed  a  document  for  Mr.  Cusack,  in  respect  o( 
the  house  in  Thomas-street ;  and  that,  for  certain  reason^ 
she  feared  the  hostility  of  Mr.  Cu8€u:k^  and  was  alannedin 
consequence  of  having  signed  the  document,  which  ibe 
said  she  had  never  read,  and  of  the  contents  of  which  ak 
represented  that  she  was  ignorant ;  and  she  requested  Mr. 
Mooney  to  communicate  to  Mr.  Cugack,  that  he  had  re- 
ceived directions  from  her  to  pay  him  half  a  year's  rent,  and 
to  endeavour  by  that  means  to  get  an  inspection  of  the  do* 
cument  so  signed  by  her.     Accordingly  on  the  27tii  of 
September,  Mr.  Mooney  wrote  to  Mr.  Cusack^  requesting 
him  to  appoint  a  time  for  receiving  ^^half  a  year's  reotof 
Mrs.  Wctrds  holding  in  Thomas-street ;"  in  consequeneeof 
which,  Mr.  Cusack  shortly  afterwards  called  on  Mr.ilfaoaq^ 
and  produced  the  memorandum  of  May,  1841.  Mr.Jtfboaqb 
having  read  it,  pointed  Mr.  CusacKs  attention  to  the  6c(i 
that  neither  the  rent  nor  the  term  was  stated  in  it;  tf' 
complained  that  the  defendant,  who  was  an  illiterate  pcf* 
son,  and  who,  until  a  few  years  previously,  had  been  aicf- 
vant,  should  have  been  permitted  by  Mr.  Cusack  to  execite 
it,  in  the  absence  of  any  professional  person  on  her  belaid 
to  advise  her.     Mr.  Cusack  said  that  the  rent  and  terms  of 
the  new  lease  were  distinctly  understood  between  bim  vA 
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he  defendant ;  and  offered,  either  that  the  defendant  should 
«  at  liberty  to  hold  on  the  premises  at  the  rent  she  was  then 
iaUe  to,  viz.,  42/.  British  yearly ;  or  to  execute  leases  accord* 
Bg  to  her  agreement,  and  to  pay  up  the  arrears  of  rent 
hie  up  to  the  date  of  executing  the  leases,  only  at  the  rate 
if  rent  reserved  by  the  lease,  viz.,  32/.  yearly  ;  or  to  take 
he  premises  off  her  hands  altogether,  she  paying  whatever 
irears  should  be  due  at  the  time  of  surrendering  same,  at 
berate  of  421.  yearly.  Mr.  Mooney  said  that  he  would 
ee  Mrs.  Ward  on  the  subject,  and  would  communicate 
nth  Mr.  Cusack.  He  accordingly  saw  her,  and  told  her 
be  purport  of  the  agreement,  and  of  his  conversation  with 
Ir.  Casackn  She  said  that  she  would  not  take  out  new 
ases ;  and  that  she  would  rather  pay  the  original  rent  for 
he  premises,  as  long  as  it  was  her  will  and  pleasure  to  hold 
hem.  Mr.  Mooney  communicated  her  objectioa  to  take 
St  leases  to  Mr.  Cusack;  and  said  that  she  would  pay 
Be  year's  rent  at  the  rate  of  42/. ;  Mr.  Cusack  after- 
Uds  called  on  Mr.  Mooney^  on  the  subject  of  her  ob* 
ction  to  take  out  leases,  and  then  produced  to  Mr. 
tooney  an  engrossment  of  a  new  lease  and  of  a  surrender 
'the  old  lease,  which  had  been  prepared  and  were  in- 
aided  for  the  defendant's  execution.  The  new  lease  pur- 
Med  to  be  for  two  lives  or  thirty-one  years,  whichever 
umld  last  longest,  at  the  yearly  rent  of  32/. ;  and  it  con- 
oned  a  covenant  against  alienation  or  subletting.  Mr. 
fooney  stated  that  the  introduction  of  that  covenant  was 
ox  warranted  by  the  memorandum  of  agreement,  even  if 
le  lease  were  in  other  respects  correct.  Mr.  Mooney  did  not 
^D  offer  to  pay  the  42/. :  and  Mr.  Cusack  having  after- 
^8  applied  to  him  for  it,  he  positively  refused  to  pay  it. 


1845. 


Statement. 


It  appeared  in  evidence  that,  pending  the  negociation  be- 
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1845.  tween  Mrs.  Ward  and  Mr.  Cusack^  for  the  new  lease,  Mn. 
fVard  produced  to  Mr.  Cusack  the  assignment  of  the  15tk 
of  July,  1841,  from  Pecure^  as  her  title  to  the  premiaei: 
upon  reading  it  over,  Mr.  Cusack  thought  it  was  iniir- 
nial  and  objectionable ;  and  he  told  Mrs.  Ward  that  k 
would  get  a  proper  deed  prepared  by  his  attorney,  al  tki 
mere  costs  of  the  stamp  and  registration.  She  asieiilil; 
and  a  new  deed  was  prepared  by  Mr.  Younffj  who  hadpie- 
viously  been  employed  by  Mr.  Cusack  as  his  solicitor,  tk 
draft  of  which  was  submitted  to  Mr.  Walker  (who  had  pn- 
pared  the  former  assignment),  on  behalf  of  Mr.  Peare,  Ni 
other  solicitor  took  part  in  the  preparadon  of  that  seeoal 
deed.  It  purported  to  bear  date  the  15th  of  July,  1841,iil 
did  not  refer  to  the  former  deed  of  that  date ;  m  U,  tk 
recital  that  Alder's  interest  had  vested  in  Kavanagk  wm 
omitted  ;  the  recitals  being,  the  lease  from  Alder  to  O'Om- 
nor  ;  that  O'Connor's  interest  had  become  vested,  subject 
to  the  rent  and  covenants,  \n  Kavanagk;  the  lease  of  tk 
adjoining  premises  to  Kavanagk  ;  and  the  assignmeot  rf 
all  the  premises  by  Kavanagk  to  Peare. 

The  repairs  and  improvements  to  be  made  by  the  plsis* 
tiff,  which  were  referred  to  in  the  memorandum  of  Miji 
1842,  were  commenced  before  the  execution  of  that  doei- 
ment,  and  were  completed  afterwards.  The  whole  ooit« 
them  amounted  to  about  54/. 

Argument.  Mr.  Sergeant  Warren^  Mr.  Brooke^  and  Mr.  Hofftii  ^ 

the  plaintiff. 

The  defendant  relies  upon  several  objections  totberelis 
sought  by  the  bill.  (1.)  She  insists  that  the  indentuie  oi 
1799  operated  as  an  assignment ;  that  no  reversion  remsuMd 
in  Alder  ;  that  none  is  now  vested  in  the  plaintiff,  and  coo- 
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ntly,  that  he  has  no  right  to  enforce  her  to  renew  the 
But  though  in  law  there  is  no  reversion  (and  that 
don  has  been  successfully  relied  on  by  the  defendant, 
Seat  the  plaintiff's  action  for  the  recovery  of  his  rent)» 
Court  of  Equity  looks  at  the  substance  of  the  trans- 
it and  considers  the  relation  of  landlord  and  tenant  to 
ill  subsisting  :  Fitzgerald  v.  0*ConneU(a)  ;  John  v. 
tramffib),  (2.)  That  the  conduct  of  the  plaintiff  has 
10  unconscientious,  that  he  is  not  entitled  to  the  relief 
It  Tliis  defence  is  not  established  by  the  evidence ; 
I,  on  the  contrary,  shows  that  the  plaintiff's  conduct 
een  fair  and  proper  throughout ;  and  that  his  agent  has 
with  much  kindness  and  forbearance  towards  the  de- 
nt. 


1845. 


Aldbb 

r. 
Ward. 


ArgumenU, 


\  Monahan  for  the  defendant. 

is  is  a  bill  to  compel  a  tenant  to  accept  a  renewal ;  in 
I  the  plaintiff  must  show  that  he  has  done  everything 
red  of  him  by  the  covenant ;  and,  moreover,  that  he 
M>t  been  guilty  of  hiches  in  insisting  upon  his  right. 
Brst  objection  to  the  plaintiff's  claim  is,  that  the  lives 
»ed  before  the  assignment  of  the  lease  to  the  defen- 
the  plaintiff,  therefore,  never  could  have  maintained  an 
1  for  the  breach  of  the  covenant  against  the  defendant, 
was  broken  before  the  assignment  to  her :  Church- 
ms  of  St.  Saviour's  v.  Smyth(c).  The  covenant  was 
in  at  the  expiration  of  three  months  from  the  bll  of 
rst  life.  Now,  where  the  liability  of  a  party  is  alleged 
ise  under  a  legal  instrument,  binding  in  a  Court  of 
a  Court  of  Equity  will  not  give  to  that  instrument  a 


1  J.  h  Lat.  134. 

LI.  h  G.  temp.  Plunk.  392. 

>L.  II. 


(c)  1  Black.  351. 
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Aldkr 

V. 

Wam). 
Argument, 


more  eztensiire  operation  than  it  has  at  law  :  for  ii 
where  the  question  arises  upon  a  bill  for  a  specific  perfBm- 
ance,  the  Court  frequently  directs  an  issue  to  ascertain  tk 
existence  of  the  legal  liability  (a).  As,  therefore,  theeoH'  . 
nant  to  apply  for  a  renewal  and  pay  the  fine  nerer  coiy 
have  been  enforced  at  law  against  the  defiendant,  so  nekkv  \ 
can  it  be  enforced  in  equity.  It  never  can  be  enforced  it 
law ;  for,  the  right  to  sue  for  the  breach  committed  in  IfiN 
being  gone,  the  plaintiff  cannot  sue  for  subsequent  bresdm 
of  the  covenant :  Rubery  v.  JervoUe(b) ;  Whiimel  ?•  Rr- 
rell{c). 

[Thb  Lord  Chancellor.  In  Rubery  v.  Jervoise,  tk 
second  term  of  twenty  years  was  to  commence  from  tk 
expiration  of  the  term  then  last  before  granted ;  it  wasplaiii 
therefore,  that  it  was  not  to  be  granted,  unless  the  first  tmB 
of  twenty  years  had  been  previously  granted.  Here  tb 
covenant  is  different.] 

An  assignee  is  only  bound,  as  between  him  and  thelsn^ 
lord,  to  perform  the  covenants  in  the  original  lease,  as  loif 
as  he  continues  assignee  ;  Burnett  v.  Lynch{d) ;  fVolverUf 
V.  Steward(e) ;  and  the  defendant  may  get  rid  of  her  fatvc 
liability  to  renew  by  assigning  over. 

The  laches  of  the  landlord,  in  not  calling  on  his  tenant  U 
renew  since  the  fall  of  the  life  in  1802,  is  also  a  bar  to  tk 
suit.  The  Tenantry  Act  only  applies  for  the  benefit  of  tb 
tenant  as  against  bis  landlord  ;  it  does  not  enable  a  landlon' 
to  maintain  a  bill  against  his  tenant  to  compel  him  toreneti 
where  there  has  been  such  laches  as,  in  an  ordinary  cis^ 


(d)  I  Ven.  &  Pur.  352. 
(10th  Ed.) 
{b)  1  T.  R.  229. 


(c)  1  Ves.  256. 
(</)  5  B.  &  C.  589. 
(tf)  1  C.  &  M.  644. 
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riNild  bar  his  remedy.  If  this  were  the  simple  case  of  a  bill        1845. 
Mr  the  specific  performance  of  the  covenant  in  the  lease  of     "    J^ 
199,  wholly  independent  of  the  consideration  of  the  Te-       ^abd 
■atry  Act,  there  is  no  doubt  that  it  could  not  be  main- 
■Bid;  and  the  Master  of  the  Rolls  was  of  that  opinion 
fon  the  motion  for  a  ne  exeai  in  this  case(a). 

Another  ground  upon  which  this  bill  must  be  dismissed 
S  that  Mrs.  Ward  was  induced  to  become  the  assignee  of 
Ptttre  by  the  representations  of  Mr.  Cusacky  that  Mr. 
Ukr  would  accept  a  surrender  of  the  old  lease  from  her, 
ad  grant  her  a  new  lease  at  a  reduced  rent.  It  is^  there- 
Ke^  a  fraud  in  the  landlord  to  enforce  his  present  claim 
{iinst  her.  The  answer  of  the  defendant,  and  the  evidence 
FMr.  Cusack,  who  speaks  only  to  the  best  of  his  recollec- 
BD,  are  opposed  to  one  another :  but  the  circumstances 
low  that  the  statement  in  the  answer  is  correct.  The  first 
eeipt  for  the  abated  rent  of  10/.  lOs.  bears  date  the  1st  of 
[ay,  1841  ;  it  is  for  the  half-year's  rent  due  the  25th  of 
arch,  1841.  Mrs.  Ward  must,  therefore,  have  been  then 
rare  that  the  premises  were  out  of  repair.  Her  purchase 
IS  in  July,  1841 :  but  it  is  not  probable  that  she  would 
tte  given  50/.  for  premises  out  of  repair,  and  let  too  high, 
the  had  not  had  some  such  understanding  with  Mr.  Cusack^ 
Hh  respect  to  a  new  lease  of  the  premises,  as  she  repre- 
sits.  The  agreement  of  May,  1842,  was  obtained  from 
^  defendant  when  she  was  inops  concilii :  by  her  answer 
M  denies  that  she  ever  agreed  to  make  the  repairs  men- 
o&ed  in  it ;  and  it  is  observable,  that  although  it  recites 
kat  the  money  had  been  then  actually  laid  out  by  the  land- 
ed in  repairing  the  house,  yet  the  evidence  shows  that  the 
Ptirs  were  then  only  in  a  state  of  progress. 

(a)  5  Ir.  Eq,  R.  367. 
2q2 
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Argument, 


Mr.  Brookcy  in  reply,  argued  that  the  laches  was  not  i 
bar  to  the  suit ;  that  the  Tenantry  Act  was  declaratory;  and 
that  the  equity  of  the  country  applied  as  well  to  salts  to 
compel  a  tenant  to  accept  a  renewal,  as  to  those  by  tensnti 
to  enforce  a  renewal  from  their  landlords  :  and  he  inasted 
that  the  covenant  to  renew  was  a  continuing  one;  and  that 
there  was  a  breach  of  it  by  each  successive  assignee  of  tke 
lands  neglecting  to  obtain  a  renewal. 


Thb  Lord  Chancellor  directed  the  case  to  be  I^ 
argued  upon  the  point,  whether  the  equity  declared  by  tbe 
Tenantry  Act  applied  as  well  to  suits  by  the  landlord  ai 
to  those  by  the  tenant. 


June  6.  Mr.  Brooke  for  the  plaintiff. 

The  lease  contains  two  covenants  ;  one  by  the  landloii 
that  on  the  death  of  the  cestui  qui  vie  which  should  fint 
happen,  and  within  three  months  from  the  day  of  siidi 
death,  upon  payment  of  a  fine,  the  lessor  or  his  hein 
naming  a  life  in  the  place  of  the  person  so  dying,  he,  tbe 
lessor  and  his  heirs,  would  renew.  No  time  is  fixed  for  ik 
payment  of  the  fine.  That  applies  to  the  first  cestui  fi 
vie  who  should  happen  to  die  ;  and  there  is  a  similar  con- 
nant  with  respect  to  the  fall  of  the  other  lives.  The  cow* 
nant  by  the  lessee  is,  that  he,  within  three  months  aftertbe 
death  of  each  cestui  qui  vie^  will  require  the  landlord,  Ui 
heirs  and  assigns,  to  nominate  a  new  life  ;  and  at  the  saoe 
time  will  pay  to  him  the  renewal  fine,  for  the  better  asiv- 
ing  the  demised  premises  to  him,  the  lessee,  according  to 
the  true  intent  of  the  indenture;  that  is,  for  a  term  of  three 
lives  renewable  for  ever.  There  can  be  no  doubt,  tber^ 
fore,  that  this  amounts  to  a  covenant  by  the  lessee  to  accept 
a  renewal ;  for  it  is  not  necessary  that  there  should  be  ex- 
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ran  words  to  constitute  a  covenant :  Easterly  v.  Samp^ 
»i(a);  Pordagey.  Cole(b))   Stevenson's  Case{c). 

Assoming,  then,  that  there  is  a  covenant  on  the  part  of 
be  lessee  to  renew,  the  first  question  is,  what  is  the  effect 
f  the  Tenantry  Act,  or  of  the  equity  of  the  country,  in  this 
Me?  The  Tenantry  Act  is  not  confined  in  its  operation 
9  the  mere  cases  mentioned  in  it ;  it  is  a  declaratory 
id.  That  it  is  so  was  the  opinion  of  Lord  Ltfford  in 
hffk  V.  Lysaght{d)  ;  of  Lord  RedesdcUe  in  Lennon  v. 
kpper(e)f  and  Barrett  v.  Burke{f) ;  and  of  Sir  William 
PMahan^  in  Shenton  v.  Corbally{g).     Of  what,   then,  is 

declaratory  ?  Lord  Lifford  says  it  is  of  a  local  equity, 
r,  as  it  has  been  often  called,  the  old  equity  of  the  King- 
inn.  Lord  Redesdale  observes  (in  Barrett  v.  Burke)^ 
lat  the  true  meaning  of  the  Act  is  to  declare  what  was  the 
pity  of  Ireland  before  the  Statute:  and  in  Lennon  v. 
Tifper  he  says :  ^*  I  understand  the  Act,  therefore,  only  to 
ire  declared,  that  in  certain  cases  Courts  of  Equity  had 
tiered  against  mere  neglect ;  that  it  was  fit  they  should 
Hitinue  to  do  so  ;  and  that  it  was  proper  there  should  be 
vne  rule  in  future  as  to  what  should  be  considered  mere 
^lect:"  and,  after  discussing  some  cases,  he  adds :  ^'  Upon 
oidng  into  the  cases,  it  seems  to  me  that  they  were  per- 
kily well  decided,  and  consistent  with  the  provisions  of  the 
^.  The  Courts  here  had  relieved,  in  cases  of  this  kind, 
principles  equally  applicable  and  frequently  applied  to 
ler  cases."  The  whole  of  this  part  of  the  judgment  of 
ird  Redesdale^  has  an  important  bearing  on  this  case : 


1845. 


Alder 
Ward. 


d)  6  Bing.  644.  (e)  2  Sch.  &  Lef.  682. 
b)  I  Saund.  319.  (/)  5  Dow.  I. 

e)  1  Leon.  324.  (g)  1  Hog.  403. 
rf)  1  Ridg.  884 ;  «.  c.  Vern.  &  Scr.  135. 
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he  says  that  Courts,  in  all  cases  of  contracts  for  estateik 

land,  have  been  in  the  habit  of  relieving,  where  thepirt; 

from  his  own  neglect  had  suffered  a  lapse  of  time,  and  fatm 

that  or  other  circumstances  could  not  maintain  an  acdoste 

recover  damages  at  law  :  and  adds,  that  in  caaesof  coie* 

nants  for  renewal,  time  is  not  essential ;  for  that  the  am 

object  of  fixing  a  time  is  to  preserve  the  tenure  and  then- 

• 
medics  for  the  rent  and  the  fine,  where  it  is  more  than  io» 

nal ;  and  that,  if  those  are  preserved,  the  substance  of  Ik 

contract  is  performed,  though  the  letter  of  the  eootiactM| 

not  be  preserved.     The  doctrines  there  laid  down  apply  g^ 

nerally  to  all  cases  where  time  is  not  of  the  easence  of  tb 

contract ;  and  they  have  been  approved  of  by  Bidmih 

C.  B.,  in  Maxwell  v.  Ward{a).    Lord  Kmnrngiom  v.  jHU* 

lips(b)  is  a  strong  case,  showing  how  fiur  the  Court  wiltgi 

in  decreeing  specific  performance,    notwithstanding  tb 

lackes  of  the  plaintiff.     The  question  then  arises,  is  theoU 

equity  of  the  Kingdom,  of  which  the  Act  is  dedanUfJfi 

confined  to  the  case  mentioned  in  the  Act?     Clearly  Bit 

The  Act  recites  that  much  land  in  the  kingdom  is  keU 

under  leases  for  lives,  with  covenants  for  perpetual  reae«ii» 

upon  payment  of  certain  fines  at  the  times  therein  we^ 

tioned  for  each  renewal;  and  the  Act  in  terms relstct^ 

such  leases  and  such  tenants  only.     Never theless,  lesieife 

lives  renewable,  upon  which  no  fine  has  been  leaemii 

leases  for  years  terminable  upon  lives,  with  coveoaofiifv 

perpetual  renewal ;  and  leases  for  years,  renewable  tot^if^ 

have  been  held  to  be  within  the  equity  of  which  the  Ad' 

declaratory :  Boyle  v.  Lysagkt{c) :  Kean  v.  StrongiJ)*  ^ 

then  the  tenant  has,  upon  the  local  equity,  a  right  to  reliei 


(a)  U  Pri.  17. 
(^)5Dow.  P.  C.  61. 


(c)  1  Ridg.  P.  C.  384,  416. 

(d)  5  Ir.  Law  R.  540. 
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Mtmthttanduig  his  hichea,  tb«  landlord,  in  a  similar  case,  1845. 

■Wt  haire  the  same  right.     AH  efquities  hare  their  origin  j^j^^^^ 

hk  HHitracta  expresoed  or  implied ;  and  if  a  contract  is  to  be  ^' 

Qiritntood  in  a  certain  sense  for  the  benefit  of  one  of  the  


to  it,  it  must  be  understood  in  a  like  sense  for  the 
hmAi  of  the  other  party.     Thus,  in  Fumival  v.  Crewe(a) 
<— •  mit  for  a  renewal — Lord  Hcurdvncke  says  :  ^^  I  agree 
Iht  the  two  covenants,  one  on  the  part  of  the  lessor,  and 
th  Giber  of  the  lessee,  must  be  commensurate  with  one 
■Mbtf ;  and  therefore,  if  a  breach  might  be  assigned  at 
]|9,  either  against  lessor  or  lessee,  the  question  is,  whe- 
ther tUa  is  a  proper  case  for  relief  in  equity ;  and  there 
11 10  doubt  but  it  is."  This  shows  that  the  remedies  in 
Mh  eases  are  mutual ;  and  AU^n  v.  Hilton{b)  is  to  the 
MM  purpose.     Here,  the  plaintiff  may,  to-morrow,  bring 
m  aelioii  against  the  defendant  on  the  covenant  to  renew 
V     md  pay  the  fines :  Lapdell  v.  Ctecyh{c).    The  cases  of 
\-     B^bery  v.  Jervoiseid)^  Eaton  v.  Lyon(e)i  and  Maxwell 
\     T*  Ward{f)j  which  appear  to  be  contrary,  were  decided 
jT    spoil  the  construction  of  the  particular  covenants  in  these 
cues,  and  not  upon  any  general  rule.    And  such  an  action 
bi  against  an  assignee  ;  for  by  the  11  Anne,  c.  2,  s.  3,  Ir., 
^  assignee  of  the  lessee  is  Hable  upon  the  privity  of  con- 
***ct;  Grogan  v.  Magan{g) ;  Lord  Egremont  v.  Keene{h), 
But  at  least,  the  plaintiff  has  still  a  remedy  upon  the  cove- 
B^t  against  Peare  for  not  renewing ;    Bac.  Abr.  Cove- 
*«»t  E.  5  ;  Treackle  v.  Coke{i) ;  and  if  so,  then,  in  the  words 
•f  l-ord  Hcurdwicke^  in  Fumival  v.  Crew€(k)y  "  This  is  a 


(«)  3  Atk.  87 ;  S.  C.  9  Mod.  446.  (/)  1 1  Pri.  3. 

(*>  1  FoDb.  Tr.  Eq.  432.  (g)  Al.  &  Nap.  366. 

f<0  1  BU.  N.  S.  260.  (A)  2  Jo.  307. 

C<f)  1  T.  R.  229.  (0  1  Vern.  165. 

Ce)  3  Ves,  690.  (*)  3  Atk.  S7. 
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Qovenant  which  binds  the  lands  in  a  Court  of  Equity,  mad 
therefore,  gives  the  relief  against  Ihe  proper  person  wboii 
in  possession  of  the  land,  as  it  has  a  lien  upon  it."  There 
is  no  case  in  which  this  Court  has  refused  to  give  relief  bj 
decreeing  a  specific  performance,  where  an  action  at  hff 
might  be  maintained  upon  the  covenant. 

Mr.  MonahaUy  for  the  defendant,  contended,  that  tbae 
was  no  trace  of  such  a  local  equity  as  that  contended  for: 
that  the  recital  and  provisions  of  the  Tenantry  Act  baog 
confined  to  cases  of  suits  by  tenants  against  their  landlonb 
for  renewals,  would  seem  to  indicate  that  no  such  loed 
equity  existed :  that  as  to  the  want  of  mutuality,  the  eqnitjf 
was  established  in  &vour  of  tenants  only ;  and  that  the  &- 
turn  of  Lord  Hardwicke  in  Furnival  v.  Crewe  did  not  appij 
to  a  case  like  this,  where  the  legal  remedy  lay  against  om 
person,  and  it  was  sought  to  enforce  the  equitable  refief 
against  another. 


Judgment.        ThB  LoRD  CHANCELLOR  : — 

As  to  the  conduct  of  the  parties,  the  case  stands  thus:  Mr. 
Alder  held,  under  Lord  Meathy  by  lease  for  lives,  with  oof^ 
nant  for  perpetual  renewal,  and  Mr.  Peare^  as  assignee  of 
Mr.  O'Connor^  held  under  Mr.  Alder  for  lives,  withcoT^ 
nant  for  perpetual  renewal ;  and  the  tenant  also  covenaoted 
to  accept  the  renewals,  at  a  rent  of  45/.  10«.  Mrs.  Wari 
recently  held  under  Peare  as,  I  presume,  tenant  from  yeir 
to  year.  The  property  being  in  a  state  of  dilapidation,  Mr. 
Aldery  by  his  agent,  Mr.  Cusack^  thought  proper  to  reduce 
the  rent  for  one  year  to  twenty  guineas.  The  first  receipt 
is  on  the  1st  of  May,  1841,  for  ten  guineas  for  half  a  yetr^ 


Wabd. 
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It  to  the  25th  March,  1841.   That  was  whilst  Mrs.  Ward       1845. 

IS  under-tenant,  and  it  was  paid  by  her :  the  other  is  ^        ' 

Alder 
ted  the  20th  January,  1842,  for  the  like  amount,  due  29th       ^  v^ 

jptember,  1841.     Mrs.  Ward  purchased  Mr.  Peart' a  in- 

rest,  which  was  conveyed  to  her  on  the  15th  July,  1841, 

r50/.     At  that  time  but  one  life  was  living ;  but  neither 

'Cmnor  nor  Peare  had  ever  been  called  upon  to  renew, 

though  one  life  had  dropped  in  1802,  and  another  in 

34. 

On  the  5th  May,  1842,  Mr.  Cusack  obtained  from  Mrs. 
W  an  agreement,  which  recited  that  she  had  applied  to 
r.  Alder  to  accept  a  surrender  of  her  lease,  and  to  grant 
r  a  new  lease,  to  which  he  had  assented.  She  is  then 
uie  to  covenant  to  do  certain  repmrs,  and  to  keep  the  pre- 
Bes  in  repair,  pursuant  to  a  covenant  to  be  contained  in 
i  lease;  and  that  she  would  pay  all  costs  of  the  new  lease, 
^nder,  &c.  Mr.  Cusack  is  the  attesting  witness.  Mr. 
Wck  then  finds  fault  with  the  conveyance  from^Mr.  Peare 
Mrs.  Wordy  but  upon  what  special  grounds  does  not 
>ear ;  and  procures  a  new  conveyance  to  be  prepared  by 
own  solicitor,  and  to  be  laid  before  counsel  on  behalf  of 
'•  Peare  ;  and  that  is  made  to  bear  date  the  15th  July, 
11,  the  same  as  the  original  deed,  to  which  no  reference 
Dade,  although  the  later  deed  could  not  have  been  exe- 
ed  before  the  latter  end  of  September. 

ilr.  Cusackhsid  then  two  deeds  prepared  ;  one  a  surrender 
Mrs.  Wcu^d  of  the  existing  lease,  and  the  other  a  new 
e  from  Mr.  Alder  for  two  lives  and  thirty-one  years,  at 
a  year,  and  with  a  general  clause  against  alienation 
lOut  Mr.  Alder's  consent.  The  parties  disagreed  about 
terms  ;  and  ultimately  this  bill  was  filed  by  Mr.  Alder 
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1845.        fbf  a  apedfio  perfonnaaee  of  the  covenant  for  renewal  in  Asv 
AiiPxm       ''®*'^  ^  O'Connor,  which  was  conveyed  to  Peorifi  aadky 

^„^'  him  to  Mrs.  Ward. 

Ward. 

The  reduction  of  the  rent  during  Mr^  Peare's  time,  A* 
though  lie  was  not  entitled  to  any  reduction  under  tk 
lease,  proves  that  Mr.  Alder  was  willing  to  rdkiquith  som 
of  the  rights  to  which  he  was  entitled ;  and  it  is  proved  tki 
he  was  willing  to  assist  in  repairing  the  premises,  in  ordit 
to  put  an  end  to  any  further  claim  for  abatement  of  rent 
Mrs.  fVardy  who,  whilst  undertenant,  paid  a  half-year  of  fbe 
twenty  guineas  rent,  was  of  course  aware  of  the  abateaeit 
She,  by  her  answer,  represents  that  she  purchased  ffCo^ 
nor's  lease  upon  the  faith  of  Cusack*$  promise  to  grant  her 
a  new  lease  at  a  reduced  rent.  She  then  allies  a  ptomv 
by  him  in  April,  1842,  to  give  her  a  lease  at  a  rent  not  ei^ 
ceeding  32/.,  without  the  amouat  having  been  fixed,  or  ihe 
extent  of  the  interest ;  and  that  he  would  repair  the  ^ 
mises  if  she  would  contribute  lOi.,  wbicfa  she  did  :  and  ik 
says  that  she  took  the  transfer  from  Peare  with  the  cKstiscC 
understanding  that  she  would  not  be  required  to  aco^  a 
renewal  under  the  covenant  in  the  lease  to  0*Cknmor. 

On  the  part  of  the  defendant  it  wasargued,  that  if,  by  tin 
rules  of  the  Court,  she  would  have  been  bound  to  renew, 
yet  she  is  exonerated  from  that  liability  by  the  conduct  of 
Mr.  Cusack^  as  the  agent  of  Mr.  Alder.  On  the  other  side 
it  was  insisted  that  the  agreements  between  Mr.  Cusaek  and 
the  defendant  were  void  ;  that  she  had  repudiated  then,  and 
the  plaintiff  was  entitled  to  proceed  against  her,  as  tlie 
owner  of  the  lease  to  O'Connor^  for  a  renewal.  The  agree- 
ment for  a  new  lease  at  a  reduced  rent,  which  isnotdeoied, 
was  by  parol ;  and  it  is  clear  that  the  terms  were  not  settled. 
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Mr.  Cuioek  in  his  evidence  says,  that  finding  the  defendant 
tardy,  he  required  her  to  execute  the  agpreement  of  the  3rd 
May,  1842.  She  says  that  she  did  not  read  it ;  and  if  it 
wai  read  to  her,  she  could  not  have  understood  it.  The 
ilaleiiient  that  the  repairs  had  been  done  is  not  correct,  as  he 
Mmidf  proves  that  they  were  then  only  partially  executed. 
He  nys  that  a  sub-agent  of  Lord  MecUKa  was  present,  and 
tbkt  die  appealed  to  him,  and  he  said  it  was  a  fair  agree- 
MDt  But  no  such  person  is  examined  ;  and  if  he  did  say 
M^  that  would  only  prove  his  incompetency  to  advise  her : 
far  neither  the  term  to  be  granted,  nor  the  rent  to  be  paid, 
was  stated,  nor  did  the  landlord  enter  into  any  contract  by 
tke  instrument,  or  execute  it.  It  was  obtained  from  her  by 
Mr.  Cuiockj  a  barrister,  and  agent  for  the  landlord,  with<^ 
Mt  any  assistance  on  her  part,  and  was  witnessed  by 
Mr.  Citaack  ;  and  she  was  not  furnished  with  any  copy  or 
extract  of  it.  But  it  was  so  inaccurately  framed  that  it 
^simply  void.  Under  this  agreement,  however,  the  pro^ 
oaed  surrender  from  Mrs.  Ward^  and  the  actual  lease  from 
Ir.  Alder y  were  prepared.  She  clearly  was  not  bound  to 
ecute  the  one  or  accept  the  other.  The  terras  of  the  new 
lae  were  not  such  as  she  ever  agreed  to  accept. 


1845. 
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But  although  she  was  not  bound  to  accept  the  lease  ac- 
iklly  executed  by  Mr.  Alder^  the  question  still  remains  to 
'  considered,  whether  she  was  bound  to  renew  under  the 
want's  covenant  in  the  lease  to  O'Connor.  There  are  in 
^OQr  of  her  statement,  that  she  accepted  the  conveyance 
^■Q  Peare  with  the  distinct  understanding  that  she  was 
^  to  be  bound  so  to  renew,  several  circumstances,  viz. : 
-  non-enforcement  of  the  covenant  against  O*  Connor ^ 
^ough  the  first  life  dropped  in  1802;  or  against  Pecure, 
^  is  represented  by  Cusack  to  have  been  a  more  solvent 
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1845.  person  than  the  defendant,  although  the  second  life  died  in 
1834  ;  the  abatement  of  the  rent ;  the  agreement,  although 
informal  and  imperfect,  actually  made  between  OMOciind 
the  defendant;  and  the  deeds  of  surrender,  and  newleaie, 
prepared  and  executed.  If  it  had  been  intended  to  enforce 
the  covenant  for  renewal,  it  certainly  should  have  been  en- 
forced against  Peart  before  he  conveyed  away  the  property. 
It  was  insisted  upon,  on  the  part  of  the  defendant,  that  Mr. 
CwacKs  object  throughout  was  to  bind  Mrs.  fTon/ by  tlie 
original  covenant,  so  as  to  force  her  to  accept  a  new  leue. 
This  was  an  object  of  consequence  to  the  landlord,  as  froa 
the  frame  of  his  lease  to  O'Connor  he  had  no  reversion  left 
in  him,  and  found  it  difficult  to  recover  his  rent  or  ente 
the  covenant  in  the  lease.  Mr.  Peor^,  a  solvent  person,  is 
allowed  an  abatement  of  rent,  and  no  attempt  was  made  to 
enforce  a  renewal  against  him.  But  now  that  Mrs.  Wfffi 
stands  in  his  place,  a  renewal  at  the  original  rent  is  required. 
I  believe  that  Mr.  Cusack,  who  is  a  young  man,  was  iofliH 
enced  by  a  desire  to  promote  the  interests  of  his  priudpil; 
but  he  should  not  have  communicated  with  the  defendant, 
or  obtained  her  signature  to  any  instrument,  without  the  in- 
tervention of  any  professional  man  on  her  behalf.  Uponiiii 
cross-examination  it  came  out  that  he  had  advised  her  to 
have  a  new  conveyance  from  Mr.  Peare^  which  his  attorney 
would  prepare,  and  she  should  be  charged  only  for  stanp 
and  registration  ;  and,  accordingly,  the  new  deed  was  pr^ 
pared  and  executed,  but  still  without  any  advice  on  ha^ 
half.  Mr.  Peart  had  his  counsel ;  Mr.  Alder  hadhis;iBd 
Mrs.  Ward^  a  shopkeeper,  and  recently  a  servant,  was  left 
to  take  care  of  her  own  interests.  The  new  deed  professeJ 
to  be  an  original.  I  cannot  too  strongly  express  my  regret 
at  such  a  proceeding.  One  deed,  in  a  bond  fide  transactioot 
ought  never  to  be  substituted  for  another,   without  a  i^i^^ 
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in  the  new  one  of  the  old  one,  and  of  the  reason  for  the        1845. 
itution.     Without  such  precautions  there  is  no  safety        ^^ 
les ;  although  I  do  not  think  that  what  is  termed  fraud  *'• 

ntended  in  this  case.  Mr.  CiMOcky  I  have  stated,  does 
lention  why  he  procured  a  new  deed  from  Mr.  Peart. 
\  comparing  the  two  deeds,  it  is  plain  that  he  intended 
nefit  Mr.  Peart  at  Mrs.  Wards  expense.  I  think  he 
ded  to  clear  away  any  difficulties  in  enforcing,  if  ne- 
ry,  the  acceptance  of  a  renewal  by  her.  The  con- 
ice  which  Mrs.  Ward  had  actually  obtained  from  Mr. 
f,  and  with  which  Mr.  Cusack  ought  not  to  have  in- 
ed,  recited  a  lease  of  August,  1827,  from  Lord  Mtath 
'der^  adding  the  life  of  the  Queen,  then  Princess  FiC" 
,  in  lieu  of  the  one  which  dropped  in  1802;  and  it 
d  that  Alder's  right  in  the  premises  and  the  renewal 
Qe  vested  in  Kavanagh.  He  then  stated  the  convey- 
from  Kavanagh  to  Peare^  referring  to  all  the  deeds ; 
hen  Peare  conveyed  to  Mrs.  Ward  for  all  the  lives  and 
.  Now  it  does  not  appear  that  Kavanagh  Md  obtain 
•'«  interest  in  the  renewal,  or  convey  it  to  Peare  :  but 
atter  so  stated  his  title  and  conveyed  it ;  and  Mr. 
ck  was  not  justified  in  taking  from  Mrs.  Ward  the 
it  of  what  was  thus  conveyed  to  her,  as  between  her 
Peare :  nor  ought  she  to  have  paid  for  stamps  or  parch- 
to  correct  a  mistake  not  made  by  her,  and  wholly  to 
dyantage.  The  new  deed  avoided  these  errors,  and 
id  the  lease  to  O'Connor,  and  that  it  became  vested  in 
magh,  who  conveyed  to  Peare;  so  that  she  had  no 
under  it,  as  against  Peare,  to  hold  for  the  life  of  the 
n.  Even  after  Mrs.  Ward  had  consulted  her  present 
tors,  and  they  had  refused  to  allow  her  to  accept  the 
ease,  yet  no  demand  was  made  on  her,  through  them, 
renewal  before  the  filing  of  this  bill :  but  Mr.  Cusack's 
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1845.  evidence,  when  closely  examined,  shows  that  he  onljrgtfc 
her  to  understand,  after  he  bad  seen  her  solicitor,  that  aie- 
newal  was  required.  This  hardly  looks  like  an  intention  to 
compel  a  renewal;  and  certainly,  after  forty  years'  soqoiei* 
ence  in  the  breach  to  renew,  is  not  the  proper  mode  to 
proceed  before  filing  a  bill.  Upon  a  full  review  of  alltk 
fiicts,  I  think  that  the  defendant  was  induced  to  pudme 
upon  an  understanding  with  Mr.  CuMoek,  that  she  urn  ti 
have  a  new  lease  at  a  reduced  rent,  and  was  not  to  becsIM 
upon  to  accept  a  renewal  under  the  old  covenant,  at  the  old 
rent.  Mr.  Cuscuik  did  not  put  forward  the  daim  to  sodii 
renewal  undl  after  he  had  substituted  one  deed  for  anodier, 
and  that  the  agreement  he  had  proctlred  Mrs.  Ward  to  tip 
had  &iled  to  lead  to  the  new  arrangement  which  he  cos- 
templated.  That  new  arrangement  is  now  repudiated  bf 
both  parties ;  and  both  parties  desire  to  stand  upon  tiiar 
rights  under  the  old  lease,  with  this  exception  only,  tint 
Mrs.  Ward  desires  not  to  be  bound  by  the  covenant  t» 
renew.  Mr.  Cusackf  before  the  filing  of  the  bill,  offined 
several  terms  to  Mrs.  Wardj  one  of  which  was,  that  ik 
should  hold  on  at  the  old  rent  of  452.  10«. ;  which  deirlf 
implied  that  she  was  not  to  be  bound  to  renew.  That,  ii 
effect,  will  be  my  decree,  as  I  shall  dismiss  this  bill,  ind 
leave  her  to  hold  under  the  original  lease. 

In  the  preceding  observations  I  have  assumed  throngkost 
that  the  landlord  has  a  right  to  enforce  this  renewal  agatft 
his  tenant,  and  I  have  heard  a  very  able  argument  upontkit 
question  ;  but  that  argument  has  failed  to  convince  me  tbt 
the  landlord  has  the  right.  The  equity  in  this  country  ii 
one  which  has  been  called  local :  it  is  not  universal;  itv 
not  inherent ;  and  though  it  has  been  considered  in  tome  of 
the  cases  that  the  Tenantry  Act  is  a  declaratory  Statute,  it 
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1 80  only  of  the  local  equity,  which  does  not  prevail  in        184fi 
Ei^land,     It,  therefore,  is  not  founds  upon  the  general 
ittai  of  equity;  but  it  has  sprung  up  in  this  country  alone, 
isdiias  beeome  the  law  of  the  country.  Its  object,  and  that 
if  the  Tenantry  Act,  was  only  the  relief  of  the  tenant,  not 
kt  ef  the  landlord.     There  is  no  mutuality  in  that  respect ; 
nil  in  fact  it  is  found  that,  in  the  majority  of  cases,  the 
^t  of  enforcing  a  renewal  is  given  to  the  tenant,  and 
hat  is  no  obligation  imposed  on  the  tenant  to  take  a  le^ 
mti.     It  has  been  stated  truly,  that  there  are  mischiefs 
rUfk  have  been  held  to  be  within  the  Aet,  although  not 
ipressly  provided  for  by  it ;  but  it  will  be  found  that  they 
re  within  the  equity  and  intention  of  the  Statute.  I  there- 
in do  not  find  fault  with  the  extension  of  the  Aot  to  those 
Met;  but  the  decisions  are  not  authorities  for  the  extension 
fdie  Act  to  cases  beyond  the  mischief  intended  to  be  re** 
ndisd ;  or  to  the  case  of  a  landlord  who  did  not  choose  to 
Bforce  the  renewal  against  his  tenant.     The  landlord  may 
Mcplste*  if  be  ohopse,  upon  the  chance  that  his  tenant  will 
It  renew.  He  may  enforce  the  renewal  against  his  tenant; 
'it  may  be  his  interest  not  to  enforce  the  covenant,  in  order 
'  ebtain  his  estate  free  from  the  obligation  to  which  it  was 
bjeet.     When  the  tenant  does  not  desire  to  renew,  and 
e  landlord  suffers  a  considerable  time  to  elapse  before 
optuig  measures  to  compel  the  tenant  to  renew,  much 
idship  to  the  tenant  may  be  the  result.  Here  the  demised 
-mises  have  become  dilapidated ;  and  if  the  landlord',  after 
Qg  by  for  more  than  half  a  century,  could  select  the  per- 
I  against  whom  he  will  proceed  to  enforce  a  renewal,  look 
the  mischief  which  may  arise.     The  person,  upon  whom 
i  obligation  to  renew  rests  at  law,  is  not  the  person  whom 
is  pursuing  in  this  Court.     The  landlord  has  slumbered 
his  rights  for  forty  years ;  has  not  attempted  to  enforce 
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the  renewal  against  the  person  who  was  liable  at  law  tore- 
new  ;  and  now  says,  that  he  has  a  legal  remedy  against  per- 
sons  who  have  long  since  ceased  to  have  any  interest  in  tbe 
property.  Let  him  pursue  that  remedy.  I  do  not  say  what 
would  have  been  the  case  if  the  persons  now  legally  liable 
were  the  persons  now  in  possession  of  the  estate ;  but  tbe 
landlord  has  allowed  successive  ownerships  to  take  pliee^ 
without  seeking  to  enforce  his  claim.  Without  advertingto 
the  strong  circumstances  of  this  case,  it  is,  I  may  obsene, 
one  in  which  the  landlord  has,  by  his  agent,  assented  to  tbi 
transfer  of  this  estate  to  the  defendant,  forty  yean  after  tba 
dropping  of  the  life  and  the  breach  of  the  covenant 

I  consider  this  to  be  a  case  in  which  the  landlord  had  kiit 
his  right  to  enforce  a  renewal  as  against  Peare  ;  and  tbii 
relieves  me  from  the  only  embarrassment  I  experieocedi 
which  was,  what  I  should  do  with  the  costs  of  the  cane; 
for  Mrs.  TVartfs  conduct  in  the  case  has  not  been  qaili 
correct :  she  was  liable  to  pay  the  rent ;  and,  knowing  tbe 
difficulty  in  the  way  of  the  landlord's  recovering  it,  leioied 
to  pay  it.  If  I  could  have  refused  her  the  costs,  I  would; 
and  I  heard  the  argument  upon  the  leg^  right  of  the  land- 
lord, for  the  purpose  of  deciding  the  question  of  costs;  but 
as  I  am  satisfied  that  the  landlord  has  not  a  right  to  enfone 
the  renewal  under  the  circumstances,  I  cannot  take  theoos- 
duct  of  the  defendant  into  consideration,  or  refuse  her  tbe 
right  she  now  has  to  have  this  bill  dismissed  with  costs. 
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HARPURt;.  BALL. 

•y  June  12. 

JIBS.  Harpur^  being  entitled  to  the  sum  of  1500/./  the  Husband  and 
one-third  of  a  sum  of  4500/.,  charged  on  certain  lands  by  ^f^^*^  th^ 
Ik  settlement  executed  on  the  marriage  of  her  parents,  the  ^"e^o^^'o. 
pesent  bill  was  filed  by  her  and  her  husband  to  raise  its  P«^»«tti«m«n5 

•^  to  be  executed 

Buoaot.     The  defendant  paid  the  money  into  Court.  of  a  sum  of 

^  ''  1500/.,  money 

in  Court,  the 
property  of  the 

Mrs.  Harpur  eloped  with  her  husband,  a  few  days  after  wife.    The 
he  attained  her  age  of  twenty-one  years.     No  settlement  not  adopt  a  set- 

^  ^    J  ,  .  .  ¥^  11         1   tlement  where- 

nn  executed  upon  her  mamage,  or  since.  It  was  alleged  ^y  soz.  per  an- 
y  Mn.  Harpur  that  Mr.  Harpur  was  a  merchant,  possessed  ^li^^lL^^ 
(freehold  property  and  in  receipt  of  an  income  exceeding  ^u^*'^/'!'^ 
QOLa-year ;  and  that  he  had  threatened  to  leave  her  wholly  »PP«*ring  that 

f        *  ^  ^    the  husband 

nprovided  for  at  his  decease :  and  she  offered  to  waive  her  ^^  wife  lived 

together,  and 

^uty  to  a  settlement  if  a  proper  provision  was  made  for  that  he  main- 
^  by  her  husband.     These  facts  were  not  denied  by  Mr.  abiy :  but  the 
Znjwr ;  but  he  said,  as  was  the  fact,  that  he  and  his  wife  approred^of'a 
ind  together,  and  that  he  maintained  her  suitably  to  her  tJ^'^nSSof 
totion  in  society  ;  and  he  declined  to  make  a  settlement  of  *J®  money,  in 

'  the  event  of 

^  own  property  upon  her.     Under  these  circumstances  t'^®"  ^«»°k  °o 

.      .  .  .  .  children,  to  the 

'■IB.  Harpur  insisted  upon  a  provision  being  made  for  her  husband  and 

wife,  moie- 

^  of  the  1500/. ;  and  as  she  and  her  husband  could  not  tiveiy,  the 
P^  upon  the  termt  of  the  proposed  settlement,  it  was,  by  not  alter  that 
^nsent  order  made  in  the  cause,  referred  to  the  Master  P*"®^'"®"- 
approve  of  a  fit  and  proper  settlement  to  be  executed. 

^rs.  Harpur  proposed  that  the  entire  sum  should  be 
^led  in  trustees,  upon  trust,  for  her  separate  use  for  life ; 
Vol.  II.  '*      2r 
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1845.        and  after  her  decease,  as  she  should  by  will  appoint.   Mr. 
Harpur  proposed  that  the  interest  of  the  fund  should  be 
settled  on  himself  for  life,  or  until  he  should  become  a 
bankrupt  or  insolvent,  or  should  compound  with  bis  oe- 
ditors ;  and  in  either  of  these  events,  that  the  interest  should 
be  paid  to  his  wife,  during  their  joint  lives,  to  her  separate 
use ;  and  after  his  decease,  in  case  there  should  be  children 
of  the  marriage,  that  the  principal  should  go  to  the  children; 
but  in  case  there  should  be  no  children,  that  the  principal 
should  go  to  the  survivor  of  husband  and  wife  absolatdj- 
By  the  settlement  approved  of  by  the  Master,  the  fund  was 
vested  in  trustees,  upon  trust,  during  the  joint  lives  of  the 
husband  and  wife,  to  pay  30/.  per  annum,  out  of  the  inte- 
rest, to  the  wife  for  her  separate  use ;  and  to  pay  the  rendoe 
of  the  annual  interest  to  the  husband ;  and,  upon  the  deatia 
of  either  of  them,  to  pay  the  interest  to  the  survivor  forhifl 
or  her  life ;  and  after  the  decease  of  the  survivor,  to  dlridc 
the  principal  amongst  the  children  of  the  marriage,  as  thtf 
husband  and  wife  jointly,  or,  in  default,  as  the  survivor  o^ 
them,  should  appoint ;  and  in  default,  equally  among  them 
and  in  case  there  should  be  no  children  of  the  marriage 
then  to  pay  and  transfer  one-half  of  the  fund  to  the  husbancl 
his  executors,  &c.,  and  to  pay  and  transfer  the  other  half  ^ 
the  fund  as  the  wife  should  appoint,  and,  in  default  ^ 
appointment,  to  her  executors,  &c. 

Mr.  Harpur  objected  to  the  report,  insisting  that  no  part 
of  the  interest  of  the  fund  ought  to  be  settled  to  the  sep^ 
rate  use  of  his  wife,  during  their  joint  lives ;  and  also  tiat, 
in  case  there  should  be  no  issue  of  the  marriage,  the  princi- 
pal money  ought  to  go  to  the  survivor  of  husband  and  wife 
absolutely. 

The  Master  of  the  Rolls  having  overruled  the  objections, 
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Mr.  Harpur  renewed  bis  application,  by  way  of  appeal 
from  the  order  of  His  Honor. 

Mr.  Monahan  and  Mr.  Maley  for  Mr.  Harpur. 

This  is  not  a  case  of  contempt,  nor  bas  the  husband 
abandoned  his  wife.  Under  such  circumstances,  the  wife 
is  Dot  entitled  to  have  the  entire  fund  put  into  settlement : 
CoBter  V.  Coster{d).  The  husband,  however,  does  not,  in 
JuB  case,  object  to  that  course  being  pursued ;  but  he  says 
hat  no  part  of  the  fund  ought  to  be  settled  to  the  sepa- 
ate  use  of  the  wife  during  their  joint  lives.  All  the  cases 
^here  such  a  settlement  has  been  made,  were  cases  where 
^e  husband  had  misconducted  himself,  either  by  abandon- 
fS  his  wife,  or  compelling  her  to  live  separate  from  him ; 
'  they  were  cases  of  contempt :  Watkyns  v.  TVatkyns{b)  ; 
^acenden  v.  Oxenden{c) ;  Macauley  v.  Philip8{d) ;  Bullock 

Jdenzie8{€);  Duncan  v,  Duncan(/). 
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Mr.  Ball  for  Mrs.  Harpur, 

*Xhe  reference  is  founded  on  consent ;  the  Master  is  in 
^e  nature  of  an  arbitrator,  and  his  adjudication  is  final. 
^he  Court  has  a  discretion  to  mould  the  limitations  of  the 
-ttlement  according  to  the  circumstances  of  each  case;  and 
^fe  the  circumstances  warrant  the  provision  for  the  sepa- 
^te  use  of  the  wife :  Beresford  v.  Hob8on{g). 

I^HE  Lord  Chancellor  : — 
This  is  a  miserable  contest  between  a  husband  and  wife.      Judgment. 


(a)  0  Sim.  597. 

(b)  2  Atk.  96. 

(c)  2  Vem.  493. 

(d)  4  Ves.  15. 


(0  4  Ves.  798. 
(/)19Ve8.  394. 
C^)  1  Mad.  362. 
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The  consent  upon  which  the  matter  was  referred  to  the 
Master  does  not  bind  the  parties  to  acquiesce  in  his  deci- 
sion, and  the  Master  has  acted  upon  that  view  of  it;  for 
he  has  made  a  report  approving  of  a  settlement  which  he 
considers  to  be  authorized  by  the  peculiar  circumstances  of 
the  case ;  but  he  adds  that,  if  it  be  not,  his  report  may  be 
altered  so  as  to  come  within  the  authorities.  Therefore  he 
did  not  assume  that  he  had  authority  to  approve  of  a  8ettl^ 
ment  without  appeal. 


I  will  not  interfere  with  the  manner  in  which  he  hu 
thought  proper  to  settle  the  reversionary  interest  in  the 
fund:  the  Master  has  approved  of  it;  and  no  sufficient  ob- 
jection having  been  made  to  it,  I  will  not  alter  the  draft 
in  that  respect.  But  the  other  point  involves  matter  of  prin- 
ciple ;  and  though  the  property  is  of  very  small  amount, 
I  must  deal  with  it  accordingly. 


This  is  not  a  case  of  desertion,  or  insolvency  of  the  hus- 
band ;  nor  is  it  of  that  class  of  cases  to  which  it  has  been 
likened,  in  which  the  husband  is  claiming  the  property  of 
his  wife,  and  is  called  on  to  make  a  provision  for  her  out  of 
it.  In  such  a  case  the  husband  demands  the  fund ;  and  the 
Court  compels  him  to  do  equity,  and  enforces  against  him 
the  right  of  the  wife  to  a  provision  for  the  maintenance  of 
herself  and  her  children,  out  of  the  fund.  This  is  not  that 
case.  The  lady,  being  of  full  age  and  mistress  of  her  actionS} 
nevertheless  thought  fit  to  elope  with  her  husband;  and, 
the  marriage  having  taken  place,  both  parties  agree  that 
there  shall  be  a  settlement  made  of  this  fund,  and  to  refer 
it  to  the  Master  to  approve  of  the  form  of  the  settlement. 
This  is  not,  therefore,  a  settlement,  to  be  made  on  thegroood 
of  the  husband  demanding  the  fund,  and  the  Court  enfbrctof 
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tbe  wife's  eqoity  against  that  demand ;  but  it  is  a  case  in 
wkksb  both  parties  agree  that  the  whole  fund  shall  be  settled. 
Tie  question,  then,  is,  what  is  the  rule  of  the  Court  as  be- 
tween husband  and  wife,  where  the  whole  fund  is  agreed  to 
be  settled  ?  I  never  knew  an  instance  of  pin-money  being 
gifen  upon  a  trifling  property  like  this.  It  may  be  where 
dtt  property  is  large ;  but  to  g^ve  a  pin-money  of  30/. 
s-year,  where  the  whole  annual  income  of  the  fund  is  only 
AoQt  40/.  a^year,  is  unprecedented.  I  am  therefore  obliged 
ta  diieet  the  settlement  to  be  amended  ;  and  to  order  that 
the  whole  fund  be  settled  on  the  husband  for  life,  and  after- 
^tards  on  the  wife  for  life ;  and  in  other  respects  let  the 
deport  be  confirmed. 


1845. 

Harpur 

e. 
Ball. 

Judgment, 


WILLIAMS  r.  ATKYNS. 

_  7tfiie  13,  14. 

By  indenture  of  the  28th  of  February,  1794,  Henry  Earl  B.,incoD«ider- 

0  w*  1111  .111.      *'»o"  of  2275/., 

of  Barrymore  granted  and  released  certain  lands  therein  assigned  an  an- 
mentioned  unto  Sir  John  Lade  and  John  Claridge  and  owViife^" 
their  heifs,  to  the  use  that  Charlotte  Countess  Dowager  of  t^e«utero£ 
Barrymore^  and  her  assig^ns,  should  from  time  to  time,  yearly,  -*'•»  *°  ^^JJ^^ 

the  payment  of 
it.  The  deed 
eontained  a  daiue  empowering  B.  to  determine  and  reroke  the  assignment  upon  repayment 
of  the  principal  eom  of  2275/.  and  discharge  of  all  arrears  of  the  annuity,  **  and  all  proportion 
of  such  annual  and  increased  premium  as  after-mentioned  to  be  paid  by  A.  to  the  Hope  Assu- 
noee  Company,  if  any  ahall  be  so  paid :"  Provided  that  whereas  A,  had  assured,  or  agreed 
to  assure,  the  life  of  B.  for  the  sum  of  2275/.,  the  annual  premium  for  which  was  payable  in 
adfEDce  at  tbe  beginning  of  each  year,  it  was  agreed  that,  if  such  above-mentioned  redemp- 
tion should  take  place  at  any  time  after  the  premium  should  have  been  paid  for  the  then 
current  year,  then  B.  would  repay  to  i^.,  at  the  time  of  such  redemption,  the  full  proportion 
of  such  premium  which  should  belong  to  such  part  of  the  current  year  as  should  be  then 
unexpired,  whether  B.  should  require  the  policy  of  assurance  to  be  assigned  to  her  or  not. 
And  B,  corenanted  to  repay  A.  all  extraordinary  expenses  of  insurance  occasioned  by  her 
going  beyond  Europe. 

A.  effected  a  policy  of  assurance  on  the  life  of  B.  for  2275/. 

Held, — That  B.  was  entitled,  upon  repurchase  of  the  annuity,  to  an  assignment  of  the  policy. 
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1845. 


Williams 

r. 
Atktns. 

Statement, 


during  her  life,  receive  an  annual  sum  or  rent-charge  of 
325/.  of  the  late  currency,  equivalent  to  300/.  of  the  preseot 
currency,  payable  quarterly  on  the  25th  of  March,  &c.,oot 
of  and  charged  upon  the  lands  and  tenements  so  granted. 

In  September,  1794,  the  Countess  Dowager  of  JSorrjf- 
more  married  John  Matthew  Williams,     By  indenture  of 
the  7th  of  November,  1812,  made  between  John  M.  Wil' 
Hams  and  the  Countess  of  Barrymore  of  the  first  part;  & 
John  Lade  and  John  Claridge  of  the  second  part;  and  ib^ 
riet  fVestrop  Atkyns  of  the  third  part ;  after  reciting  tlie 
indenture  of  February,  1794,  the  marriage  of  the  Countess 
of  Barrymore  with  John  M,  Williams^  and  that  by  virtue  of 
that  marriage  John  M.  Williams  was  entitled  to  receive  and 
enjoy  to  him  and  his  assigns,  the  said  annuity  of  325/^ 
during  the  life  of  the  Countess  of  Barrymore^  in  as  full  and 
ample  a  manner  as  the  Countess  before  her  marriage  could  or 
might  enjoy  the  same  under  the  indenture  of  February^ 
1794;  it  was  witnessed  that  John  M,  Williams  and  the 
Countess  of  Barrymore^  and  also  Sir  John  Lade  and  J(i» 
Claridge  by  their  desire,  in  consideration  of  the  sum  of 
2275/.  late  currency,  to  the  said  Countess  of  JSarrymore and 
John  M.  Williams  paid  hy  Harriet  Westrop  Atkyns^  granted 
and  released  to  Harriet  Westrop  Atkyns^  her  heirs  and  as- 
signs, the  above-mentioned  annuity  or  yearly  rent^harg^ 
of  325/.;  to  hold  the  same  for  the  life  of  the  Countess  (^f 
Barrymore:  dJiAJohn  M.  Williams  and  the  Countess  oiBar^ 
rymorey  his  wife,  covenanted  with  Harriet  W.  Atkyns^  that 
they  would  frdm  time  to  time  pay  to  Harriet  W.  Atkyns^  her 
•  heirs,  executors,  &c.,  the  said  annuity  or  yearly  rent-charge 
of  325/.  during  the  life  of  the  Countess  ol  Barrymore,  Tfe 
deed  also  contained  the  following  clauses  for  the  repurchase 
of  the  annuity :  **  Provided  always,  and  it  is  hereby  declarwli 
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iedy  and  understood,  by  and  between  the  parties  to  these 
tents,  that  in  case  the  said  John  M.  Williams^  his  heirs, 
cators,  administrators  and  assigns,  shall,  at  any  time  after 
expiration  of  seven  years  from  the  date  hereof,  be 
ided  and  desirous  to  determine  and  revoke  the  hereby 
cated  assignment  of  the  said  annuity  of  325/.  sterling, 
shall  on  any  one  of  the  above-mentioned  days  of  pay- 
it  of  the  said  annuity,  at  any  time  after  the  expiration  of 
8ud  term  of  seven  years  from  the  date  hereof,  give  six 
HU  notice  in  writing,  under  his  or  their  hands  and  seals, 
lie  said  Harriet  W.  AtkynSi  her  heirs,  executors,  admi- 
lators  or  assigns,  that  then  and  in  such  case,  on  repay- 
Qt  of  the  above-mentioned  principal  sum  of  2275/.  ster- 
i;,  and  discharge  of  all  arrears  of  the  said  annuity  up  to 
next  day  of  payment  immediately  following  the  day  of 
repayment  of  the  said  principal  sum  of  2275/.  sterling,  as 
resaid,  together  with  all  costs  and  expenses  to  which  the 
i^  Harriet  W.  Atkynsy  her  heirs,  executors,  administrators 
assigns,  shall  have  been  put  in  the  receipt  and  reco- 
il of  the  said  annuity,  and  all  proportion  of  such  annual 
increased  premium  as  hereinafter  mentioned  to  be  paid 
»er  or  them  to  the  Hope  Assurance  Company,  if  any  shall 

0  paid, — this  assignment  of  the  above-mentioned  annu- 
hall  cease,  and  the  said  annuity  be  no  longer  paid  or  pay- 

unto  the  said  Harriet  TV.  AtkynSf  her  heirs,  executors, 
inistrators  or  assigns,  anything  herein  contained  to  the 
rary  notwithstanding.  Provided  also,  nevertheless,  that 
reas  the  said  Harriet  W.  Atkyns  hath  assured  or  agreed 
^sure,  with  the  Governor  and  Directors  of  the  Hope  As- 
^^nce  Company,  the  life  of  the  said  Charlotte  Countess 
Wager  of  Barrymore,  for  and  during  the  whole  life  of  the 

1  Charlotte  Countess  Dowager  of  Barrymore^  for  the 
iwipai  sum  of  2275/.  sterling,  being  the  consideration- 


1845. 
r 

Williams 

Atkyns. 
Statemtnt. 


Statememi. 
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1845.       money  paid  by  the  siud  Harriet  W.  Athyns  to  the  nod  Joh 
_  - 

if.  Williams  and  Charlotte  Countess  Dowairer  of  Bam 

Williams  ^  ' 

^'  tnore^  for  the  transfer  and  assignment  of  the  hereiD-redted 

assigned  annuity ;  and  whereas  the  annual  premium  fa 

the  said  assurance  amounts  to  the  sum  of  64/.  19«.»  Brituh, 

which  sum  is,  by  the  policy  of  the  said  assurance,  to  be  (Mi 

by  the  said  Harriet  fV.  Atkyna  to  the  said  Hope  Assoranei 

Company  yearly  and  every  year  during  the  life  of  the  nid 

Charlotte  Countess  Dowager  of  Barrymore^  in  advaneeat 

the  beginning  of  each  year,  that  is  to  say,  on  eadi  ad 

every  twentieth  day  of  October  during  said  term:  it]si» 

ther  covenanted  and  agreed  by  the  said  John  M.  WiUinm^ 

for  himself,  his  heirs,  executors,  administrators  and  asogsik 

that  if  such  above-mentioned  redemption  shall  happen  to 

take  place  at  any  time  after  the  above-mentioned  prenma 

or  yearly  payment  shall  have  been  made  by  the  said  Eb^ 

riet  W.  Atkyna^  her  heirs,  executors,  administraton  and 

assigns,  to  the  said  Hope  Assurance  Company,  for  thetiiei 

current  year,  then  and  in  such  case,  the  said  John  M.  WUr 

liamsj  his  heirs,  executors,  administrators  or  assigns,  ihall 

repay  to  the  said  Harriet  fV.  Aihyna,  her  heirs,  execaton, 

administrators  or  assigns,  at  the  time  of  such  redempdoo, 

the  full  proportion  and  part  of  such  annual  premium  asiinli 

have  been  so  paid  by  her  or  them,  for  and  on  account  of  tk 

said  assurance  for  such  current  year,  as  shall  or  may  beloof 

to  such  part  of  such  current  year  as  shall  be  then  unexpired, 

whether  the  said  John  M.  Williams^  his  heirs,  executoiii 

administrators  or  assigns,  shall  require  the  said  policy  of 

assurance  to  be  assigned  to  him  or  them  by  the  said  Eat- 

riet  ^.^^Ayn«,  her  heirs,  executors,  administrators  or  assigns, 

or  whether  he  or  they  shall  not  require  the  same.    And  pn>- 

vided  also,  that  if  the  said  Charlotte  Countess  Dowager  of 

Barrymore  shall  at  any  time  hereafter  during  her  life,  or 
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Dg  the  continuance  of  this  assignment  of  the  said  annu- 
qnit  Europe,  whereby  and  by  reason  whereof,  the  said 
riei  W.  AtkjpUf  her  heirs,  executors,  administrators  or 
l^s,  shall  be  put  to  any  extraordinary  expenses  by  assur- 
the  life  of  her,  the  said  Charlotte  Countess  Dowager 
\arrymore^  that  the  said  John  M.  Williams  and  Char- 
r  Countess  Dowager  of  Borrymore^  his  and  her  heiiB^ 
mtors  and  administrators,  shall  repay  yearly  and  erery 
r  during  said  term  or  terms  all  such  extraordinary  ez- 
les  as  the  said  Harriet  W.  AtkynSy  her  heirs,  executors, 
inistiators  or  assigns,  shall  be  put  to  in  respect  thereof, 
un  thirty-one  days  after  the  said  Harriet  W.  Atkytu^  her 
s,  executors,  administrators  or  assigns,  shall  have  paid 
same ;  and  that  the  said  Charlotte  Countess  Dowager  of 
rrfmore  shall  not  nor  will  not,  at  any  time  hereafter  dur- 
the  continuance  of  the  said  assignment,  quit  Europe, 
bout  the  privity,  license,  and  consent  of  her  the  said  Har^- 
\W.Athyn8^  her  heirs,  executors,  administrators  oras- 
OS,  or  without  acquainting  the  Governors  or  Directors 
lie  Hope  Assurance  Company,  or  such  other  Company 
the  assurance  shall  be  effected  with,  in  writing,  under 
or  their  hands  and  seals,  first  had  and  obtained."  John 
Williams  executed  to  Miss  Atkyns  his  bond  and  war- 
t  in  the  penal  sum  of  3000/.,  as  a  collateral  security 
ti  the  deed  of  assignment  of  the  annuity ;  upon  which 
d  judgment  was  entered  in  Michaelmas  Term,  1812. 
I  lands,  subject  to  the  rent-charge,  afterwards  became 
;ed  in  Lord  Doneraik. 


1845. 


Williams 

9. 

Atktns. 
SiaUmeni, 


n  the  early  part  of  1837  John  M.  Williams  desired 
repurchase  the  annuity,  and  various  communications 
the  subject  took  place  between  him  and  the  agent  of 
s  Atkyns f  for  an  amicable  adjustment  of  their  rights. 
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1845. 
» ' 

Williams 

o. 
Atktns. 

Statement, 


Shortly  previous  to  the  25th  of  March,  1837,  Jolm  M, 
Williams  caused  two  notices  under  the  hands  and  aeakof 
himself  and  the  Countess  of  Barrymore,  to  be  left  for  Hat- 
riet  W.  Atkyns  at  her  usual  place  of  residence;  one,dttdl 
the  7th  of  March,  1837,  stating  that  they  would  detenmne 
and  revoke  the  indenture  of  the  7th  of  November,  1812,  it 
the  expiration  of  six  months  from  the  25th  day  of  Marcb, 
1837 ;  and  would  at  that  time  repay  to  her  the  priDcipiI 
sum  of  2100/.  present  currency,  being  the  same  sum  ai 
would  have  produced  2275/.  of  the  old  currency  of  Irelii^ 
in  the  indenture  mentioned;  and  discharge  all,  if  any,  amin 
of  the  annuity  "bf  325/. : — and  the  other,  dated  the  25th  df 
March,  1837,  stating,  that  they  intended,  on  the  29tli  of 
September  then  next,  to  redeem  and  pay  her  the  coosdeni' 
tion  received  by  them  for  the  annuity;  and  that,  on  payneit 
of  the  said  consideration,  and  all  legal  expenses  incund, 
they  would  require  her  to  re-assign  and  deliver  over  all  th 
securities  held  by  her  respecting  the  annuity,  together 
with  a  policy  of  assurance  effected  with  the  Directors  of  the 
Hope  Assurance  Company  Office  in  London ;  they  payiog^ 
at  the  same  time,  all  sums  paid  by  her  on  the  policy  for  tlie 
current  year,  above  the  annuity  received  by  her. 

In  reply  to  this  notice,  John  M,  Williams  receivd  a  let* 
tcr  from  Mrs.  Raustorne,  the  niece  of  Miss  Atkyns^  date' 
the  29th  of  March,  1837,  stating  that  she  had  just  for- 
warded to  Edmond  Swifts  Esq.,  the  conditions  on  which 
Miss  Atkyns  would  immediately  g^ve  up  the  annuity  to 
him,  "  namely,  your  own  proposition  to  repay  the  purchi*- 
money,  2100/.,  and  the  two  quarters  up  to  Septemb*' 
next,  first  paying  300/.  costs  of  Chancery  suit.  Thepolief 
she  keeps  for  herself,  having  paid  1650/.  for  it."  Thisletttf 
was  written  and  sent  with  the  privily  of  Miss  Atkyns* 
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Mifls  Aikpns  having  refused  to  execute  an  assignment  of 
t  aDDoity  and  policy  of  assurance,  John  M.  Williams  and 
•dy  Barrymore  filed  their  bill  against  her  and  Lord  Done- 
fBci  stating  that  no  more  than  1860/.  had  been  received 
J  them  on  account  of  the  consideration-money  mentioned 
the  deed  of  assignment ;  and  charging  that  Miss  Atkyns 
id  concealed  herself  for  the  purpose  of  avoiding  the  service 
the  notices ;  and  praying  that,  upon  payment  of  what  re- 
ned  due  on  account  of  the  said  sum  of  1860/.,  together 
th  all  costs  and  expenses  to  which  Miss  Atkyns  might 
re  been  put  (if  any)  in  the  receipt  and  recovery  of 
d  annuity,  and  all  proportions  of  such  annual  and  in- 
ased  premium  as  in  the  deed  of  the  7th  of  November, 
12,  mentioned,  the  plaintiff  might  be  let  in  to  redeem  the 
iiiiity ;  and  that,  upon  payment  thereof  to^  Miss  Atkyns^ 
\  might  be  ordered  to  execute  a  re*assignment  or  re- 
iveyance  of  said  annuity,  and  also  to  execute  to  John 
.  Williams  an  assignment  of  said  policy  of  assurance ; 
d  that  the  plaintiffs  might  be  decreed  to  have  refunded  to 
em  or  one  of  them,  all  gales  of  the  annuity  received  by 
m  Atkyns  next  after  the  gale  immediately  succeeding 
e  expiration  of  six  months  after  the  service  of  the  no- 
^  together  with  interest  thereon  from  the  respective 
lyson  which  the  same  became  payable;  and  that,  in  the 
can  time.  Miss  Atkyns  might  be  restrained  from  receiving 
ly  further  portion  of  the  annuity,  or  from  taking  any  pro- 
!^ng  for  the  recovery  of  the  same ;  and  that  Lord  Done* 
B/e  might  also  in  the  mean  time  be  restrained  from  pay- 
B  to  the  defendant,  Miss  Atkyns^  or  to  any  person  on 
<*  behalf,  or  for  her  use  and  benefit,  the  said  annuity,  or 
y  part  thereof;  and  for  an  account  of  what  was  due  to 
•  defendant,  Miss  Atkyns^  on  foot  of  the  said  sum  of 
50/.,  or  any  other  sum  due  on  foot  of  the  deed  of  the 


1845. 


Williams 

V. 

Atkyns. 
SUtanent, 
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1845. 


St^Ument. 


7th  of  November,  1812,  and  also  of  anysumspropeilydiie 
to  her  on  foot  of  the  policy  of  assurance,  and  also  of  all  the 
gales  of  the  annuity  received  by  her  subsequent  to  the  gik 
immediately  succeeding  the  expiration  of  six  months  fromtk 
date  of  the  service  of  the  notice  of  the  2dth  of  March,  183T. 


Miss  Aikffns  answered,  insisting  that  the  transactiai 
of  1812  was  a  purchase  of  the  annuity,  and  not  a  lou; 
stating  that  the  purchase-money  was  duly  paid;  Aenjitf 
due  service  of  the  notice  to  determine  the  annuity;  and  iik> 
mitting  that  John  M.  JVilliams  ought  to  have  tendered  H 
her  the  amount  of  the  redemption-money  upon  the  expiiitiei 
of  the  six  months'  notice. 


The  parties  went  into  evidence  at  great  length, 
the  payment  of  the  consideration-money,  and  the  senieerf 
the  notice  to  repurchase  the  annuity ;  but  at  the  betrii§ 
the  plaintiffs  abandoned  their  claim  to  an  account  of  tk 
consideration-money  received  by  them ;  and  the  defesdnt 
did  not  insist  on  the  objection  set  up  by  her  to  a  lecei- 
veyance  of  the  annuity :  so  that  the  only  question  was,  wb* 
ther  the  plaintiffs  were  entitled  to  an  assignment  of  tb 
policy  of  assurance. 

The  plaintiffs  gave  in  evidence  an  account  of  theappliti' 
tion  of  part  of  the  purchase-money,  rendered  to  them  bjtk 
agent  of  Miss  Athyns;  from  which  it  appeared  thatiii* 
of  21/.  had  been  deducted  out  of  the  purchase-monejfir 
th^  *^  proportion  of  assurance  agreed  to  be  left  in  hoJ-" 
There  was  no  evidence  of  the  existence  of  any  such  tf^ 
ment. 

Mr.  Moorcy  Mr.  Brewster^  and  Mr.  Jtfara,  for  thepltftifc 
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Mr,  Sergeant  Warren  and  Mr.  Armstrong  for  the  defen-        1845. 


Law  Y.  Warren{a)  was  cited. 

Thb  LoUd  Chancellor  : — 

There  cannot  be  a  question  whether  Miss  ^Myit^  is  bound 
)  reconrey  the  annuity ;  the  only  question  is,  to  whom 
168  the  policy  of  assurance,  the  premiums  on  which  were 
id  out  of  the  annuity,  belong.  This  was  an  existing 
noity  at  the  time  of  its  assignment,  to  which  the  assignee 
oame  entitled  for  her  own  benefit ;  and  if  she  choose  to 
lore  the  life  of  Lady  Barrymore^  she  would,  if  there  were 
diing  more  in  the  case,  be  entitled  to  the  policy  of  assu- 
aee  for  her  own  benefit.  But  in  the  assignment  of  the 
amity  there  is  a  power  to  repurchase  it  at  the  expiration 
tiven  years,  upon  payment  of  the  sum  of  2275/.  and  all 
rears  of  the  annuity ;  and  also  upon  payment  of  all  pro- 
Vtion  of  such  annual  and  increased  premium,  as  therein- 
to mentioned  to  be  paid  by  Miss  Atkyna  to  the  Hope 
Jmance  Company,  if  any  should  be  so  paid ;  thus  making 
K  payment  of  that  proportion  of  the  premiums  one  of  the 
ndidons  of  repurchase :  and  then  comes  a  proviso,  reciting 
uU  Miss  Atkyns  had  assured  or  agreed  to  assure,  with  the 
lope  Assurance  Company,  the  life  of  the  Countess  of 
^frymarCi  for  the  sum  of  2275/.  I  am  not  certain  whether 
U  would  be  considered  as  an  agreement  to  continue  to 
mre ;  I  rather  think  it  is  merely  a  statement  that  an  insu- 
Use  had  been  effected.  And  then  reciting  that  the  annual 
imiam  amounted  to  64/.  19^., — which  still  would  leave  a 
7large  per  centage  for  the  money  advanced, — (for  though 
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V, 
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Argument. 


Judgment, 


(a)  Dra.31. 
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1845.       in  law  the  transaction  is  a  purchase  with  a  power  to  repar- 
chase,  in  substance  and  effect  it  is  a  loan),  John  MatAt» 


t 

WlLUAHS 

V*  Williams  covenants  that  if  the  redemption  shall  happen  to 

Judgment, 


take  place  at  any  time  after  the  premium  shall  hare  bees 
paid  by  Miss  Atkyns  to  the  Assurance  Company  for  the  (ki 
current  year,  he  will  repay  to  her,  at  the  time  of  theredeop. 
tion,  such  proportion  of  the  annual  premium  paid  by  her  far 
the  current  year,  as  should  belong  to  the  part  of  the  cur- 
rent year  then  unexpired. 

If  the  deed  had  stopped  there,  I  should  have  thought  jt 
afforded  an  inference  in  favour  of  an  implied  contract  tht 
Mr.  Williams  was  to  have  the  benefit  of  the  policy :  for  tk 
reasoning  of  the  parties,  in  substance,  was  this;  if  IGi 
Atkyns  obtains  the  whole  benefit  of  the  year's  premiuail' 
has  paid,  by  receiving  the  whole  of  that  year's  annuit]r,ib 
has  nothing  to  complain  of;  but  if  Mr.  Williamt  AtM 
redeem  the  annuity  in  the  midst  of  a  current  year  of  tk 
policy,  then,  as  she  was  not  to  keep  the  policy  for  henH 
she  would  have  paid  money  as  a  premium  for  a  period  flf 
time  during  which  she  did  not  incur  any  risk,  and  for  wbick 
she  had  not  received  value ;  and  therefore  Mr.  HiUifltf 
was  to  repay  her  that  money.  If,  therefore,  the  deedU 
stopped  there,  I  should  be  of  opinion,  upon  the  ioteotiiM 
of  the  parties,  that  the  policy  enured  to  the  benefit  of  tk 
grantor.  But  having  regard  to  the  words  which  fiA^^ 
— "  whether  John  M.  Williams  shall  require  the  policj^ 
assurance  to  be  assigned  to  him,  or  whether  he  shall  ^ 
require  the  same", — I  do  not  see  where  the  difficulty  is.  It 
is  in  effect  saying; — whether  Mr.  Williams  desires tfikft 
the  policy  or  not,  he  must  pay  for  the  insurance  against  tk 
risk  for  that  portion  of  time  during  which  Miss  Jih/^^ 
not  had  the  benefit  of  the  policy. 
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The  question  is,  I  think,  entirely  free  from  doubt:  1  •  1845. 

ill  therefore  declare  that  the  plaintiffs  are  entitled  to  a  re-  ^jlli^ms 

ligament  of  the  policy,  paying  the  proportion  of  the  pre-  a  tkyns 

lam  for  the  unexpired  portion  of  the  current-year.  - — 


LORD  LANGFORD  v.  LITTLE. 

jy  Jung  14,  23. 

2ERCULES  LORD  LANGFORD^  the  father  of  a.  and  b., 

baving  a  joint 

«  plaintiff,  was,  in  and  previous  to  the  year  1829,  seised  power  of  rero- 

.        _  1  1       J  J    1  1-  •        1       cation  and  new 

fee  of  several  manors,  lands,  and  hereditaments,  m  the  appointment, 
NiDty  of  Meath,  subject  to  certain  mortgages  created  by  g^^  recit^g  an 
IDielf,  and  to  certain  charges  and  annuities  created  by  Xah™iUd*in**' 
■dly  settlements  and  secured  by  long  terms  for  years ;  ,3^7 men"' 
idL  amonest  others,  to  two  annuities  of  800/.  and  1500/.  *'<>°«^  ■«««'• 

^  o  y  ^  to  p^  payment 

■iged  ihereon  by  two  several  deeds  bearing  date  respec-  within  tweWe 

months  of  the 

rely  the  17th  of  February,  1821,  and  the  24th  of  May,  pnncipairam 

,    ,  .,   of  12,000/.  and 

)21,  and  secured   by  terms  for   years  created  by  said  the  interest  of 

J  ..        r^-.Tix  ^ji_«        T       asumofSOOO/., 

Jeds,  as  a  provision  for  Louisa  Lady  Langfora^  his  wife ;  irreTocabij  re- 

Toked  the  uses 
of  the  former 
settlement,  and 
pobted  the  lands  to  trustees  for  a  term  of  550  jears,  upon  trust,  as  soon  as  conTO' 
>itlj  might  be  (but  with  the  consent  in  writing  of  A,^  if  during  or  within  tweWe  months 
m  the  date  of  the  deed,  and  afterwards  of  their  own  authority),  to  raise  20,000/.  by  sale 
mortgage  :  proTided  that  if  the  20,000/.  thereinbefore  directed  to  be  raised  within  twel? e 
ttthi  should  not  within  or  at  the  expiration  of  that  time  be  raised,  or  if  A,  should  die  before 
>  SO,000/.  should  be  actually  raised,  then  the  deed,  and  erery  clause  and  thing  therein, 
>tild  be  Toid  ;  and  the  fine  should  enure  to  confirm  the  sereral  estates  and  interests  in  the 
<ds,  subsisting  immediately  before  the  execution  of  the  deed  of  rcTocation. 

HMt — Upon  the  whole  deed,  that  the  money  was  to  be  raised  within  twelve  months ; 
1  thst  if  it  were  not  raised  within  that  time,  or  A.  should  die  before  it  was  raised,  and  within 
I  tweWe  months,  the  deed  should  be  void. 

The  money  not  baring  been  raised  within  the  time  : — Held,  that  the  old  uses,  including  the 
*er  of  reTOoation,  reviTed. 

The  ultimate  limitation  of  the  use  in  the  former  settlement  was  to  A.  in  fee.  After  the 
tetion  of  the  tweWe  months.  A,  made  his  will,  derising  all  his  estates ;  and  after  the  exe- 
ion  of  the  will,  A.  and  B,  revoked  the  uses  of  the  settlement,  and  limited  the  use  to  A,  in 
•    The  deed  revoking  the  uses  of  the  settlement  operates  as  a  revocation  of  the  wilL 

The  wiU  was  made  before,  and  the  deed  of  revocation  after  the  1  Vic.  c.  26  : — Htld, 
i  the  reversion  in  fee  of  which  the  devisor  was  seised  at  the  time  of  his  decease,  did  not 
IS  by  hU  will 
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Statememi, 
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and  being  so  seized,  by  indentures  of  ktse  and  fdkase, 
bearing  'date  the  8th  of  May,  1829,  and  made  betien 
Hercules  Lord  Langjbrd  and  Louisa  his  wife  of  dufim 
part,  and  the  Marquis  of  Sligo  and  Visooont  Frtai^ 
de  Monimorenqf  of  the  second  part,  Hercules  Lord  Xo^ 
/ordf  in  consideration  of  ten  shillings,  and  for  divngood 
considerations,  released  and  confirmed  the  said  estata 
unto  the  Marquis  of  Sligo  and  Lord  Frankfort  de  Mmlr 
morency  and  their  heirs,  to  the  use  of  himself  for  life; 
remainder  to  the  trustees^  daring  his  life,  to  presene 
contingent  remainders ;  remainder,  after  his  decease,  to 
the  plaintiff,  his  eldest  son,  for  his  life ;  remaiDder  to 
trustees  during  his  life,  to  preserve,  &c. ;  remainder  to  tk 
first  and  other  sons  of  the  pldntiff  in  tail  male;  andibr 
default  of  such  issue  male,  to  the  use  of  the  Hon.IEspnb 
L.  B,  Rowley i  the  second  son  of  Hercules  Lord 
and  Louisa  his  wife,  for  his  life ;  remainder  to 
during  his  life,  to  preserve,  &c. ;  remainder  to  his  first  lad 
other  sons  in  tail  male ;  and  for  default  of  such  issue,  to 
the  use  of  the  third  and  other  unborn  sons  of  Heroiu 
Lord  Langfordin  tail  male;  remainder  to  the  use  of  the 
first  and  other  daughters  of  Hercules  Lord  Langford  u 
tail  male;  remainder  to  the  first  and  other  daughters  of 
the  plaintiff  in  tail  male  ;  remainder  to  the  first  and  otkr 
daughters  of  Hercules  L,  B.  Rotoley  in  tail  male ;  remai>- 
der  to  the  use  of  Louisa  Lady  Langford  for  her  life ;  l^ 
mainder  to  the  use  of  Hercules  Lord  Langford  and  bis 
heirs  for  ever.  This  indenture  contained  powers  of  stk 
and  exchange,  and  to  lease  the  premises ;  and  also  a  prorisO) 
that  it  should  be  lawful  for  Hercules  Lord  Langford  m 
Louisa  Lady  Langford^  at  any  time  or  times  thereafter 
during  their  joint  lives,  by  any  deed  or  writing  doly  exe- 
cuted by  them  in  the  presence  of  two  or  more  credible  wit- 
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868,  or  in  case  Hercules  Lord  Langford  should  survive 
misa  Lady  Langford^  and  that  she  should  die  without 
ving  issue  her  surviving,  or,  in  case  of  her  leaving  issue, 

0  on  iailure  of  such  issue  in  the  lifetime  of  Hercules 
rd  Langjbrd^  it  should  be  lawful  for  him,  the  said  Lord 
ftqfbrdi  by  any  deed  or  instrument  in  writing,  to  be  sealed 

1  delivered  by  him  in  the  presence  of  and  attested  by 
like  number  of  witnesses,   to  revoke,  determine  and 

ke  void  the  uses,  trusts,  limitations,  intents  and  pur- 
ee, powers,  agreemiSnts  and  declarations,  thereinbefore 
pressed  or  declared,  or  any  of  them,  with  respect  to  the 
Dors,  lands  and  hereditaments  by  said  indenture  con- 
ed and  assured,  or  any  of  them,  or  any  part  thereof;  and 
the  same  or  any  other  deed  or  instrument,  so  executed 
I  attested  as  aforesaid,  to  declare,  limit  and  appoint  such 
r  and  other  uses,  trusts,  intents  and  purposes,  and  under 
tabject  to  such  powers,  provisoes  and  agreements  of 
concerning  the  premises  or  any  part  thereof,  as  to  Her- 
's  Lord  Langford  and  Louisa  Lady  Langford^  during 
ir  joint  lives,  or  as  to  Hercules  Lord  Langford  alone, 
iase  he  should  become  entitled  to  exercise  such  power, 
the  events  aforesaid,  should  seem  proper.  Provided, 
rever,  that  no  revocation  or  new  limitation  should  frus- 
«  or  make  void  any  lease,  estate,  rent  or  charge  made, 
nted  or  charged  upon  the  said  premises  by  Lord  Lang^ 
i  for  valuable  consideration,  or  otherwise  by  virtue  of 
'  former  power  or  authority. 


1845. 


Statement, 


Hie  plaintiff  by  his  bill  charged,  that  one  of  the  princi- 
considerations  (though  not  therein  expressed),  which 

^ed  Lord  Langford  to  settle  his  estates  in  the  manner  in 
settlement  mentioned,  was  an  agreement  between  him 
Lady  Langford^  that  a  certain  mortgage  debt  affect- 

DL.  II.  2  s 
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1845.        ing  said  estates,  created  by  him  in  favour  of  Natluuad 

^    7"*  HonCy  for  the  sum  of  30,000/.,  by  deed  bearbg  date  tke 

Lord 

Lanopobd  igt  of  May,  1829,  should  have  priority  over  the  annmtiei 
LiTTLB.  of  800/.  and  1500/.  charged  on  the  estates  by  the  deeds  of 
staieMMt.      1821,  for  the  benefit  of  Lady  Longford. 

Pursuant  to  a  covenant  contained  in  Mr.  Hone's  deed  of 
mortgage  of  the  1st  of  May,  1829,  for  the  purpose  of 
giving  priority  to  the  mortgage  debt  over  the  annoitiei, 
a  fine  was  levied  by  Lord  and  Lady  Langford  in  Easter 
Term,  1829. 

An  indenture  of  release  of  eight  parts,  bearing  date  tk 
13th  of  August,  1833,  was  made  and  executed  betvea 
Hercules  Lord  Langford  of  the  first  part,  Lomsa  Ladf 
Langford  of  the  second  part,  John  M.  B,  Dwrwui  lid 
George  JV.  Rowley  of  the  third  part,  and  trustees  of  tk 
other  parts.  It  recited  that,  by  indenture  of  the  17th  of 
February,  1821,  certain  parts  of  the  aforesaid  estates  weie 
limited  (subject,  amongst  other  incumbrances,  to  an  annuitf 
of  1200/.  per  annum,  belonging  to  General  Robert  Tagliri 
for  his  life)  to  the  use  that  Lady  Langford,  in  case  sk 
should  survive  Hercules  Lord  Langford^  should,  from  lii 
decease,  receive  thereout  a  yearly  rent-charge  of  8Ml 
during  her  life,  by  way  of  jointure :  and  that  by  the  sane 
indenture  the  lands  therein  mentioned  were  limited  to  trtf- 
tees  for  a  term  of  ninety-nine  years,  to  secure  the  joiDtoe; 
and  to  other  trustees  for  a  further  term  of  1600  years,  to  se- 
cure portions  for  the  younger  children  of  the  marriage.  Tk 
indenture  of  1833  further  recited,  that  by  an  indenture  of 
the  24th  of  May,  1821,  and  another  indenture  of  the  2Ddof 
May,  1829,  the  estates  comprised  in  the  indenture  of  tk 
1 7th  of  February,  1821,  were  vested  in  Thomas  CrosAwa^ 
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the  term  of  200  years,  in  trust  for  Nathaniel  Hone 
len  a  mortgagee  in  fee  of  the  said  estates,  for  the  sum  of 
,000/.),  for  the  purpose  of  further  securing  to  him  said 
»rtgage  money ;  and,  subject  thereto,  the  same  estates 
re  limited  in  trust  during  the  joint  lives  of  Lord  and 
Jy  Longford^  to  raise  and  pay  unto  Lady  Langford 
\  annual  sum  of  1500/.  for  her  separate  use,  by  way  of 
hmoney ;  and  that,  by  the  indenture  of  the  2nd  of  May, 
29,  all  the  said  estates  were  vested  in  trustees  for  the 
n  of  500  years,  from  the  decease  of  Hercules  Lord  Lang* 
d  (subject,  nevertheless,  to  the  indenture  of  the  17  th  of 
bruary,  1821,  and  to  the  several  incumbrances  therein 
Dtioned,  and  to  the  mortgage  debt  of  30,000/.),  upon  trust 
t  Lady  Langford,  in  case  she  should  survive  Lord 
ng/brdj  should  from  his  decease  receive  and  take  a 
irly  sum,  or  rent^charge,  of  1200/.,  for  her  life,  in  addition 
the  jointure  of  800/.  per  annum,  provided  for  her  by  the 
enture  of  the  17th  of  February,  1821 .  The  indenture  of 
)3  further  recited  the  settlement  of  the  8th  of  May,  1829, 
I  the  power  of  revocation  therein  contained ;  and  that 
lain  unhappy  differences  had  ari^n,  and  still  subsisted, 
ween  Lord  and  Lady  Langford^  and  that  they  had  mu- 
lly  agreed  to  live  separate  and  apart,  upon  the  terms 
t  Lord  Langford  should,  in  manner  thereinafter  men- 
led,  secure  unto  Lady  Langford  payment  within  twelve 
endar  months  from  the  date  of  sud  indenture,  of  the  prin- 
d  sum  of  12,000/. ;  and  should  also  secure  unto  her,  dur- 
her  life,  the  interest  and  annual  proceeds  of  the  seve- 
sums  of  8000/.  and  4000/.,  to  be  respectively  raised 
1  invested,  in  manner  and  at  the  times  also  thereinafter 
pressed ;  and  that,  in  consideration  thereof,  Lady  iMng- 
i  should  join  with  Lord  Langford  in  revoking  the  uses 
lie  said  messuages,  towns,  lands  and  hereditaments,  li- 
2s2 
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mited  and  contained  by  and  in  the  indenture  of  the  8th  o{ 
May,  1829,  and  in  appointing  and  settling  the  same  here- 
ditaments to  the  uses  and  in  manner  thereinafter  expreanl; 
and  should  also  concur  with  him  in  levying  a  fine  of  the 
same  messuages,  &c.,  for  the  purpose  of  releasing  and  ex- 
tinguishing the  rent-charge  of  800/.,  and  the  two  seyeralm- 
nual  sums  of  1500/.  and  1200/.,  secured  to  Lady  Langfwi 
as  aforesaid.     And  by  s^id  deed  of  the  1 3th  of  August,  1833, 
Lord  and  Lady  Langjbrd^  in  pursuance  and  execution  of 
the  power  reserved  to  them  for  that  purpose,  absolutely  and 
irrevocably  revoked  and  made  void  the  uses,  trusts,  limiti* 
tions,  intents  and  purposes,  powers,  agreements  and  deck- 
rations,  by  the  settlement  of  the  8th  of  May,  1829,  limited, 
expressed,  declared  and  contained,   concerning  the  nei- 
suages,  &c.,  therein  mentioned,  save  only  and  except  the 
power  to  limit  and  appoint  the  same  premises  in  tbe  dib- 
ner  thereafter  expressed :  and,  pursuant  to  that  power,  \jd 
and  Lady  Langjbrd  irrevocably  appointed,  that  the  estattf 
mentioned  in  the  indentures  of  the  17th  of  February,  1821, 
and  the  2nd  of  May,  1829  (subject  to  the  incumbrances 
then  affecting  same,  except  as  before  mentioned),  shooU 
remain  and  be  to  the  use  of  John  M.  B.  Durant  and  Georf 
fV.  Rowley y  their  executors,  &c.,  for  the  term  of  550  yM 
upon  the  trusts  after  mentioned;  and  in  the  mean  time^eoh* 
ject  thereto,  to  the  use  of  such  persons,  for  such  estiteii 
and  subject  to  such  powers,  provisoes,  condidons  and  deeb* 
rations,  and  in  such  manner  in  all  respects,  as  HercJt^ 
Lord  Langjbrd  by  any  deed  or  writing,  with  or  withoa^ 
power  of  revocation  and  new  appointment,  or  by  his  bi' 
will  and  testament  in  writing,  or  any  codicil  thereto,  shooU 
from  time  to  time  direct,  limit  or  appoint;  and  in  de&o'' 
of  appointment,  to  the  use  of  Hercules  Lord  Ijo^ 
during  his  life ;  and  after  the  determination  of  that  estate 
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bis  lifetime,  to  the  use  of  a  trustee  during  the  life  of 
rd  Longford^  in  trust  for  Lord  Langfard ;  and  after  the 
mDination  of  that  estate,  to  the  use  of  Lord  Langfbrd 
his  heirs :  and  Lord  and  Lady  Longford  covenanted  to 
J  a  fine  of  the  estates,  for  the  purpose  of  releasing  and 
iogoishing  the  rent-charge  of  800/.,  and  the  annual  sums 
500/.  and  1200/.  The  trusts  of  the  term  of  550  years 
e  declared  to  be,  that  the  trustees  should,  as  soon  as 
veniently  might  be  (but  with  the  consent  in  writing  of 
d  Longford^  if  during  or  within  the  space  of  twelve 
!Ddar  months  from  the  day  of  the  date  of  said  indenture, 
afterwards  of  their  own  authority),  by  sale  or  mortgage 
he  term,  or  by  and  out  of  the  rents  and  profits  of  the 
Is,  raise  and  levy  the  sum  of  20,000/. ;  and  in  case  Louisa 
ty  Longford  should  survive  General  Robert  Taylor^ 
not  otherwise,  should  levy  and  raise,  by  the  ways  or 
ns  aforesaid,  within  twelve  calendar  months  after  Gene- 
Tayhr*8  decease,  the  further  sum  of  4000/.,  with  interest 
be  rate  of  5/.  per  cent,  from  the  death  of  General  Taylor; 
should  stand  possessed  of  the  said  principal  monies  and 
rest,  upon  trust  that  they  should  pay  and  dispose  of 
)00/.  (part  of  said  principal  sum  of  20,000/.),  and  the 
rest  thereof,  unto  such  persons,  and  for  such  intents  and 
poses,  SLsh^idy  Langfordy  notwithstanding  her  coverture, 
writing  under  her  hand,  should  direct ;  and  in  default  of 
I  direction,  should  pay  the  same  into  the  proper  hands 
•ady  Langfordy  for  her  sole  and  separate  use,  and  not 
B  subject  to  the  debts  or  control  of  Lord  Longford;  or 
ise  of  her  death  before  receipt  of  said  monies,  then  to 
executors  or  next  of  kin  of  Lady  Longford^  as  if  she 
died  sole  and  unmarried.  And  as  to  the  sum  of  8000/., 
iinder  of  the  said  sum  of  20,000/.,  and  the  interest 
cof,  and  as  to  the  further  eventual  sum  of  4000/.  and 
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interest,  in  case  the  same  should  become  payable,  opeo 
trust  that  the  trustees  should  invest  same  upon  Go?emiMBt 
or  real  security ;  and  should,  during  the  life  of  Lady  Lb^- 
fordy  pay  the  interest  thereof  to  such  person  as  Lady  Lmg- 
/ordf  by  writing  under  her  hand,  should  from  time  to  time, 
but  not  by  way  of  anticipation,  direct;  and  in  defiuiltof 
such  direction,  pay  the  same  into  the  proper  hands  of  Lady 
Zrait^rd  during  her  life,  for  her  sole  and  separate  use;  and 
after  her  decease,  if  Lord  Langjbrd  should  be  then  linng^ 
should  pay  the  interest  thereof  to  Lord  Larngfcrd  daiiDg 
his  life ;  and  after  the  decease  of  the  surTivor  of  tken 
should  pay  and  apply  the  principal  money  towards  ptymest 
and  satisfaction  of  the  portions  provided  for  the  younger 
children  of  Lord  and  Lady  Langjbrd  by  the  afiDresaid  in- 
denture of  the  17th  of  February,  1821 ;  and  if  there  should 
not  be  any  such  younger  child,  should  pay  the  same  to  tiie 
executors,  &c.,  of  Lord  Longford.  And  Lord  Lcmgpfi 
covenanted  with  the  trustees,  that  until  they  should  lefj 
and  actually  receive  payment  of  the  said  sum  of  20,0(XK., 
by  virtue  of  the  trusts  aforesaid,  he  would  pay  to  Lady 
Longford^  for  her  sole  and  separate  use,  on  the  eighth  day  of 
each  successive  calendar  month,  the  sum  of  60/.  Provided 
always,  and  it  was  thereby  agreed  and  declared  between  the 
parties,  that  if  the  said  sum  of  20,000/.,  thereinbefore  di- 
rected to  be  raised  within  the  space  of  twelve  calendar  moothi 
from  the  day  of  the  date  of  these  presents,  according  to  or 
under  the  trusts  of  the  above-mentioned  term  of  550  yeuii 
should  not  within  or  at  the  expiration  of  that  time  be 
raised  and  paid  to  the  trustees,  upon  the  trusts  and  for  the 
intents  and  purposes  thereinbefore  expressed,  or  if  Lord 
Langford  should  happen  to  die  before  the  said  soin  of 
20,000/.  should  be  actually  raised  and  paid  to  them,  tiiefl 
and  in  either  of  said  cases,  these  presents,  and  every  clause, 
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agreemeDt,  article  and  thing,  therein  contained,  should 
cease,  determine  and  be  void,  to  all  intents  and  purposes 
whatsoever ;  and  the  said  fine  so  covenanted  to  be  levied  as 
thereinbefore  mentioned,  should  thenceforth  operate  and 
ennre  to  corroborate  and  confirm  the  said  several  annuities 
or  yeariy  rents  or  sums  of  800^,  1500/.,  and  1200/.,^espec- 
tiyely,  provided  for  and  secured  to  Lady  Langford  by  the 
several  indentures  of  the  17th  of  February,  1821,  the  24th 
of  May,  1821,  and  the  2nd  of  May,  1829;  and  also  to 
corroborate  and  confirm  the  several  other  estates  and  inte- 
lests  of  or  in  the  said  messuages,  &c.,  subsisting  or  in  force 
immediately  before  the  sealing  and  delivery  of  these  pre- 
sents ;  anything  thereinbefore  contained  to  the  contrary  in 
anywise  notwithstanding. 


1846. 


StattmtML 


In  Michaelmas  Term,  1833,  Lord  and  Lady  Zait^r  J  le- 
vied a  fine  of  all  the  lands,  pursuant  to  the  covenant  for  that 
purpose  contained  in  the  deed  of  the  13th  of  August,  1833. 


By  indenture  of  the  7th  of  August,  1834,  made  between 
Lord  Langford  of  the  first  part^  Lady  Langjbrd  of  the  se- 
N>nd  part,  and  John  M.  B.  Durant  and  George  W.  Row- 
ley  of  the  third  part,  after  reciting  that  the  sum  of  20,000/. 
gras  under  the  trusts  of  the  term  of  550  years,  directed  to 
l>e  raised  within  twelve  calendar  months  from  the  date  of 
the  indenture  of  the  13th  of  August,  1833 ;  which  was,  by  a 
proviso  therein  contained,  declared  to  be  void  if  the  same 
mm  of  20,000/.  should  not  be  raised  before  the  expiration 
>f  the  same  twelve  calendar  months ;  and  that  arrangements 
were  making  by  Lord  Langford  for  paying  same,  but  that 
(uch  arrangements  could  not,  in  all  probability,  be  com- 
)leted  before  Christmas  next ;  it  was  agreed,  and  the  trustees 
if  the  term  of  550  years  were  thereby  directed,  authorized 


622 

1845. 

Lord 
Langford 

Little. 

Statement, 


CASES  IN  CHANCERY. 

and  empowered,  to  postpone  and  defer  the  rabing  of  the 
sum  of  20,000/.,  under  the  trusts  of  the  term,  until  the25tk 
of  December,  1834. 

No  part  of  the  20,000/.  was  at  any  time,  either  during  the 
lifetime  of  Hercules  Lord  Langford  or  since  his  disease^ 
raised  or  paid  pursuant  to  the  deed  of  thelSth  of  August,l833. 


On  the  19th  of  September,  1836,  Hercules  Lord  Zax^ 
y&rJ  made  his  will,  and  thereby  devised  to  trustees  and 
their  heirs  all  his  freehold,  copyhold,  and  leasehold  mes- 
suages, lands,  tenements  and  hereditaments,  in  England, Ire- 
land or  elsewhere,  upon  trust  to  sell ;  and  to  apply  and  dis- 
pose of  the  monies  to  arise  from  such  sale,  and  the  rents  of 
the  lands  in  the  mean  tinie,  as  Mrs.  Anna  Maria  Bennett 
Little  should,  notwithstanding  her  coverture,  direct  aod 
appoint ;  and  in  default  of  such  direction,  to  pay  the  sane 
into  the  proper  hands  of  Mrs.  Little^  for  her  separate  use, 
exclusive  of  her  then  or  any  future  husband :  and  he  di- 
rected that  no  sale  should  take  place  without  the  consent  in 
writing  of  Mrs.  Little:  and  that,  until  such  sale  shoold 
take  place,  the  trustees  should  stand  seised  of  the  lands  is 
trust  to  convey  same  to  such  persons  and  for  such  estates 
as  Mrs.  Little  should  appoint :  and,  in  default  of  any  soch 
appointment,  he  directed  his  trustees  to  pay  the  rents  and 
profits  to  his  eldest  son,  Clotworthy^  and  his  first  and  other 
sons  in  tail  male;  with  several  limitations  over;  and  ap- 
pointed Mrs.  Little  his  executrix. 


By  deed  poll  bearing  date  the  25th  of  April,  1839,  en- 
dorsed upon  the  settlement  of  the  8th  of  May,  1829,  after 
reciting  the  indenture  of  the  24th  of  May,  1821,  whereby 
a  term  of  200  years  was  limited  to  trustees,  upon  trust,  dur- 
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the  joiut  lives  of  Lord  and  Lady  Langfordy  to  rsdse  the 
iial  sum  of  1500/.  for  Lady  Longford ;  and  after  fur- 
reciting  that  Lord  and  Lady  Langford  were  desirous 
'evoke  the  uses  limited  by  the  within-written  inden- 
;  concerning  the  estates  therein  comprised,  and  to  limit 
same  to  the  uses  thereinafter  expressed,  subject  to  the 
1  for  200  years  and  the  trusts  thereof ;  Lord  and  Lady 
%gford  revoked  all  the  uses  limited  by  the  within- written 
intare,  save  the  power  to  appoint  the  same ;  and  di- 
ed that  said  lands  should  go  and  be  (subject  to  the  said 
D  of  200  years  and  the  trusts  thereof)  Xo  the  use  of  such 
ions,  for  such  estates,  and  subject  to  such  powers,  provi- 
18,  conditions  and  declarations,  and  in  such  manner  in 
respects,  as  Hercules  Lord  Langford^  by  any  deed  or 
dog,  or  by  his  last  will  and  testament,  or  any  codicil 
reto,  should  from  time  to  time  direct  or  appoint ;  and  in 
lalt  of,  and  until  such  direction  or  appointment,  to  the 
of  Lord  Langford  for  his  life ;  and  after  the  determina- 
1  of  that  estate  in  his  lifetime,  to  the  use  of  a  trustee  dur- 
his  life,  in  trust  for  Lord  Langford;  and  after  the  de- 
ninadon  of  that  estate,  to  the  use  of  Lord  Langford  smd 
heirs  for  ever. 


1845. 


StatewteMt, 


Hercules  Lord  Langford  died  on  the  3rd  of  June,  1839, 
having  made  any  other  will  or  disposition  of  the  estates 
)  as  before  mentioned ;  and  left  the  plaintiff,  Clotworthy 
d  Langford^  his  eldest  son  and  heir  at  law,  and  two 
ir  sons,  him  surviving.  Mrs.  Little  and  the  trustees  of 
will  of  Lord  Langford  possessed  themselves  of  the  title 
Is  of  the  estates,  and  did  several  acts  of  ownership  in  rela- 
to  the  estates,  by  renewing  leases  and  receiving  fines. 


'he   bill  (which  alleged   the  existence  of  outstanding 
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1845.  terms)  was  filed  by  Clotworthy  Lord  Langfordj  a  minoTi 
against  Mrs.  Little  and  the  other  persons  claiming  UDd^ 
the  will  of  Hercules  Lord  Longford ;  and  it  prayed  that 
the  rights  of  the  plaintiff  in  the  premises  might  be  lettled 
stattmemi.  by  the  decree  of  the  Court,  and  that  he  might  be  pat  into 
possession  of  the  estates  comprised  in  the  indenture  of  the 
8th  of  May,  1829,  and  that  the  defendants  might  be  I^ 
strained  from  interfering  with  the  plaintiff's  rights  in  tk 
premises,  and  from  exercising  acts  of  ownership  orer  tlie 
estates;  and  for  delivery  of  title  deeds,  and  the  remo?ai  of 
temporary  bars.  Mrs.  Little^  by  her  answer,  claimed  to  be 
entitled  to  the  estates  undef  the  will  of  Lord  Langfori 


jirguHunt,         Mr.  Serjeant  Warren^  Mr.  Brooke,  and  Mr.  Hages,  for 
the  plaintiff. 

The  power  of  revocation  and  new  appointment  res^ 
by  the  deed  of  the  8th  of  May,  1829,  was  fiilly  andimro- 
cably  exercised  by  the  deed  of  the  13th  of  August,  1833; 
and  could  not  be  a  second  time  exercised  :  Ward  y.  Lot' 
hall(a).  Upon  the  execution  of  the  deed  of  1833  the 
power  was  at  an  end.  The  deed  of  1833  operated  as  a  con- 
ditional appointment,  viz.,  provided  the  20,000/.  was  raised 
within  the  period  limited ;  but  if  the  condition  were  not  per* 
formed,  then  the  fine  of  1833  was  to  enure  to  confirm  the 
then  existing  estates  and  interests  mentioned  in  the  deed  of 
1829.  The  power  of  revocation  is  not  either  an  estate  or 
an  interest.  But,  if  this  be  not  so,  yet  on  the  authority  of 
King  v.Melling{b)y  the  effect  of  the  fine  of  1833  was  to 
destroy  the  power  of  revocation  reserved  by  the  settlement 
of  1829.  [The  Lord  Chancellor. — It  was  only  a  modeof 


(«)  2  Kel.269. 


ib)  1  Vent.  214.  225. 
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ercising  the  power,  and  did  not  work  it  any  injury.]  If 
e  deed  of  1833  became  wholly  inoperative  because  the 
,000/.  was  not  raised  within  the  period  limited,  and  the 
le  to  the  estate  was  governed  by  the  deed  of  the  8th 
May,  1829,  still  the  will  of  Lord  Longford  was  not  an 
ecQtion  of  the  power  reserved  by  that  deed ;  which  only 
ithorized  a  joint  appointment  by  Lord  and  Lady  Lang' 
fdy  or  a  sole  appointment  by  Lord  Langford  in  certain 
rents  which  have  not  happened.  The  will,  therefore,  can 
aly  operate  on  the  reversion  in  fee,  reserved  to  Lord  Lang- 
ird  by  the  deed  of  1829 ;  but  even  as  to  that  interest  it 
'as  subject  to  be  defeated  by  the  exercise  of  the  power  of 
evocation  and  appointment  contained  in  that  deed ;  which 
ower  was  exercised  by  the  deed  poll  of  the  25th  of  April, 
B39 ;  and  thereby  the  will  was  revoked :  Burgoigne  v. 
W(a).  Even  supposing  that  the  deed  of  1833  was  ope- 
^ve  notwithstanding  the  20,000/.  was  not  raised,  yet  the 
ower  of  revocation  reserved  by  that  deed  to  Lord  Lang- 
»/y/ alone  was  well  executed  by  the  deed  poll  of  1839  (the 
^nnalities  having  been  observed),  though  that  instrument 
as  also  executed  by  Lady  Langford. 


1845. 


LOBB 
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Mr.  Monahany  Mr.  Darley^  and  Mr.  Keown^  for  Mrs. 
ittle. 

It  is  not  the  true  construction  of  the  deed  of  1833,  that 
became  absolutely  void  upon  the  20,000/.  not  being 
ised  within  the  twelve  months ;  for  if  it  were,  then,  as  the 
3ney  could  not  be  raised  within  that  period  without  the 
nsent  of  Lord  Langford^  it  would  be  in  his  power  to 
illify  the  arrangement,  or  not,  as  he  pleased.     The  con- 


(«j  1  Atk.  575, 


626 


CASES  IN  CHANCERY. 


1845. 
^ « 

Lord 
Lanopord 

LiTTLB. 
Argumeni, 


struction  of  that  clause  is  difficult ;  but  whatever  may  be  the 
operation  of  it, — whether,  in  the  events  which  have  hap- 
pened, the  deed  of  1833  is  binding  or  not, — the  mWii 
Lord  Lcmgjbrd  operated  to  pass  the  reversion  in  fee,  vUdi, 
according  to  both  the  deeds,  was  vested  in  him.    The  ar- 
gument, that  the  exercise  of  the  power  by  the  deed  of  1833, 
though  void,  operated  to  prevent  the  future  exercise  of  the 
same  power,  cannot  be  sustained ;  for,  in  the  event  proyided 
for,  the  deed  of  1833  itself,  and  everything  therein  con- 
tained, was  to  be  void.     It  is  admitted  that  the  will  open- 
ted  on  the  reversion  in  fee,  reserved  by  the  deed  of  1829. 
Now,  it  is  true  that  if  a  man  seised  in  fee  makes  bis  will, 
devising  his  estate,  and  afterwards  conveys  the  estate  to 
the  use  of  himself  in  fee,  that  is  a  revocation  of  his  will ;  not 
by  reason  of  a  change  of  intention  on  the  part  of  the  deri- 
8or,  but  because  of  the  change  of  the  seizin,  though  there 
has  been  no  change  of  the  use :  Cave  v.  HolJbrd{a).    But 
no  case  has  decided  that  if  the  conveyance  is  not  a  deedal* 
tering  the  seizin,  but  merely  operating  upon  the  use,  it  is 
a  revocation.     The  principle  upon  which  Vawser  y.  Jtf 
/ery{b)  was  decided  is  applicable  to  this  case  ;  it  was  there 
held  that  the  will  was  not  revoked  by  the  subsequent  cove- 
nant to  surrender  the  copyholds,   for  the  seizin  was  oot 
changed.  So  here,  the  use  which  Lord  Langford  had  upoo 
the  execution  of  the  deed  of  revocation  and  new  appoiot- 
ment  of  the  25th  of  April,  1839,  was  the  same  use  vbicli 
he  had  when  he  made  his  will. 

Again,  it  is  provided  by  the  1  Vic.  c  26,  s.  23,  that  no 
conveyance  made  subsequently  to  the  execution  of  a  will 
shall  prevent  the  operation  of  the  will  with  respect  tosud 

(a)  2  Ves.  Jr.  604;    3  Yes.  650.      {h)  3  Russ.  479. 
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state  as  the  testator  shall  have  power  to  dispose  of  by  will 
t  his  decease.  It  is  true  that  here  the  will  was  made  he- 
rn that  Act ;  but  the  deed  of  1839,  which  is  relied  on  as 
revocation  of  the  will,  is  subsequent  to  the  Statute.  The 
Me  is,  therefore,  within  the  Act ;  it  falls  within  the  prin- 
\fleotHobbsv.Knight(a)y  in  which  it  was  held  that  where 
will  was  executed  before  the  Statute,  a  revocatory  act  done 
}  it  after  the  Statute  was  to  be  considered  with  reference 
» the  provisions  of  the  Statute. 
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Mr.  Brooke  in  reply. 

In  the  Earl  of  Lincoln's  case(6)  there  was  no  alteration 
the  seizin :  when  the  will,  in  that  case,  was  made  the  legal 
tate  was  outstanding  in  a  mortgagee ;  and  yet  it  was  held 
at  the  will  was  revoked  by  a  subsequent  conveyance  of  the 
nds  in  contemplation^of  a  marriage  which  did  not  take  effect, 
he  1  Vic.  c.  26,  s.  23,  does  not  apply ;  it  merely  provides 
at  a  conveyance  shall  not  prevent  the  will  having  an  ope- 
tion,  which,  but  for  such  conveyance^  it  would  have  had  ; 
&t  is,  passing  estates  of  which  the  testator  had  power  to 
'pose  at  the  time  of  his  decease;  but  wills  executed 
bre  the  1  Vic.  c.  26,  had  not  that  operation. 


IE  Lord  Chancellor  : — 

This  case  depends  upon  the  operation  of  the  late  Lord 
ngfords  will ;  and  that  depends  for  its  operation  upon 
!  true  construction  and  effect  of  the  several  settlements 


Judgment. 


(a)  1  Ciirteis,  768. 

(ft;  Show.  Par.  Ca.  154;  1  Eq.  Ca.  Abr.  411.  PL  11. 
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and  deeds  executed  by  Lord  Langjbrd  and  Lady  Lan^d 
of  the  estates  which  are  daimed  by  the  defendant  under 
the  will. 

By  the  post-nuptial  settlement  of  the  8th  of  May,  1829, 
the  estates  (which  had  been  previously  charged  with  large 
annuities  for  Lady  Longford^  for  her  separate  use  and  bj 
way  of  jointure,  and  with  large  portions  for  younger  diil- 
dren)  were  conveyed  and  settled  to  the  use  of  Lord  Lang- 
ford  for  life,  with  remainder  to  his  issue  in  strict  settlement; 
with  remainder  to  Lady  Langford  for  life ;  remainder  to 
Lord  Langford  in  fee.  The  settlement  contidns  the  usual 
provisoes,  and  also  a  power  of  revocation  and  new  appoint- 
ment, by  Lord  and  Lady  Langford^  during  their  joint  lives, 
or  by  him  alone  in  events  which  have  not  happened.  Under 
this  settlement,  therefore,  Lord  Langfords  only  devisable 
interest  was  the  remainder  in  fee. 


By  a  settlement  of  the  13th  of  August,  1833,  made  up 
the  separation  of  Lord  and  Lady  Langford^  it  was  recited 
that  the  agreement  was,  that  Lord  Langford  should,  in 
manner  after-mentioned,   secure   to   her  payment  witkio 
twelve  months  of  12,000/.,  and  should  also  secure  to  bcr 
during  her  life  the  interests  of  8000/.  and  4000/.,  to  be  raised 
in  manner  and  at  the  times  after  expressed  ;  and  she  ^ras, 
in  consideration  thereof,  to  join  in  revoking  the  uses  of  the 
settlement  of  1829,  and  in  appointing  the  estates  to  new 
uses,  and  also  to  concur  in  levying  a  fine  (which  was  after- 
wards duly  levied),  in  order  to  extinguish  her  rent-charges. 
The  power  of  revocation  is  in  terms  regularly  exercised ; 
and  the  estates  are  appointed  to  a  trustee  for  a  term  of 
years,  and,  subject  to  that  term,  to  the  common  uses  in 


CASES  IN  CHANCERY. 


629 


iTourof  Lord  Langifbrd,  his  heira,  appointees,  and  assigns, 
)  bar  dower. 

The  trusts  of  the  term  were,  that  the  trustees  should,  as 

000  as  conveniently  might  be,  but  not  without  the  con* 
eat  of  Lord  Langfbrd^  if  during  or  within  twelve  calendar 
Qonths  from  the  date  of  the  deed,  and  afterwards  of  their 
•wn  authority,  by  sale  or  other  usual  means,  raise  20,000/. 
bebg  the  aggregate  amount  of  thel  2,000/.  and  8000/.) ;  and 
k)  should,  if  Lady  Longford  should  survive  a  person  who 
lad  a  charge  on  the  estate  for  his  life,  raise  within  twelve 
Qonths  from  his  death,  4000/.  The  12000/.  was  to  be  held 
i>r  the  separate  use  of  Lady  Langfordy  and  the  8000/.  and 
MO/,  were  settled  on  Lady  Langford  for  life,  then  on 
JutiLctngford  for  life,  and  were  then  to  be  applied  towards 
atis&ction  of  the  portions  already  provided  for  the  younger 
Uldren.  Lord  Langford  covenanted  to  pay  Lady  Lang^ 
'^d  60/.  a  month  until  the  trustees  should  raise  the  20,000/. 
t  was  then  provided  that  if  the  20,000/.,  <<  before  directed 
>  be  raised  within  the  twelve  calendar  months  from  the 
Ite  of  the  deed,"  according  to  or  under  the  trusts,  should 
>t,  '<  within  or  at  the  expiration  of  that  time,"  be  raised 
id  paid  to  the  trustees,  or  if  Lord  Langford  should  die 
fore  the  20,000/.  should  be  actually  raised  and  paid,  in 
her  case  the  deed  and  every  clause  therein  should  cease 

1  be  void  to  all  purposes,  and  the  fine  should  enure  to 
ifirm  the  several  rent-charges  secured  to  Lady  Langford 

the  previous  deeds ;  and  also  to  corroborate  and  confirm 
he  several  other  estates  and  interests"  in  the  lands  sub- 
ting,  or  in  force  immediately  before  the  execution  of  that 
?d. 


1845. 


Judfftiunt 


Immediately  after  the  execution  of  thb  deed,  Lord  Lang- 
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LOBB 

Lanoford 

9. 
LiTTUB. 

Judgment, 


ford  had  a  devisable  interest  in  the  whole  fee-dmple,  subject 
to  the  charges ;  but  his  estate  and  power  under  the  deed 
were  subject  to  be  defeated.  The  trusts  of  the  term  upoB 
which  the  operation  of  the  clause  defeating  the  deed  depends, 
were  much  discussed  at  the  Bar.  They  are  inaccantdj 
framed;  but  they  admit,  I  think,  of  a  eoDStruction  wUd 
gives  effect  to  all  the  words,  and  yet  would  carry  the  inteo- 
tion  of  the  parties  into  operation.  The  redtal  shows  tbat 
Lady  Langfard^  who  was  relinquishing  extensive  rights,  wn 
to  have  12,000/.  within  twelve  months;  and  the  trusts  of  the 
term,  which  had  for  their  object  to  control  the  raising  of 
the  money  till  the  last  moment,  without  Lord  lArngfirtt 
consent,  admit  of  this  construction, — that  the  money  is  to  be 
raised  within  the  term  of  twelve  months  with  his  consent; 
but,  if  that  is  withheld,  immediately  after  the  twelve  montb 
of  the  proper  authority  of  the  trustees.  The  4000LiiiB 
like  manner  to  be  raised  within  twelve  months  after  tbe 
death  of  the  third  party.  The  clause  to  avoid  the  deed 
makes  that  clear  which  is  ambiguous  in  the  prior  directki 
of  trust;  and,  coupled  with  the  recital,  leaves  no  doubt io 
my  mind.  It  provides  that  if  the  12,000/.  b^fbredirectdt^ 
be  raised  within  twelve  months ^  shall  not  within  or  at  ike  O' 
piration  of  that  time  be  raised  and  paid  to  the  trustees,  tbe 
deed  shall  be  void.  This,  therefore,  is  an  explanation  on  tbe 
face  of  the  deed  of  the  meaning  of  the  expressions  foand  io 
the  declaration  of  the  trust.  And,  even  if  this  be  not  the 
true  view  of  the  case,  yet  the  proviso  must  be  held  to 
operate  by  its  own  force  to  avoid  the  deed  in  the  event  for 
which  it  provides.  But  then  it  was  argued  that  the  pro- 
vision itself  is  unintelligible ;  for  the  deed  is  to  be  void  if  the 
20,000/.  is  not  raised  and  paid  as  before  mentioned,  or  if  Lord 
Langford  should  die  before  it  was  actually  raised  and  paid.  ^ 
This  objection  cannot  be  maintained.     The  meaning  of  th| 
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ffoviso  is,  that  if  Lord  Langford  should  die  before  the  1845. 

aoney  is  raised,  and  therefore  within  the  period  limited  for  "    "^ 

lising  it,  or  if  he  live,  but  that  the  money  is  not  raised  Langford 

rithin  the  allotted  period,  the  deed  is  to  be  void.     Both  Little. 

frents, — if  I  may  so  express  myself, — happened :  the  money  JudgmnL 
lis  not  raised  within  the  period,  and  Lord  Langford  died 
wfore  it  was  raised ;  in  short,  it  has  never  been  raised. 

In  my  opinion,  on  the  happening  of  the  first  event  the 
leeCbecame  void,  and  the  old  uses  revived.  Lord  Langford 
ifter  that  period  had  a  devisable  interest  in  the  remainder 
11  fee  only,  expectant  upon  the  determination  of  the  prior 
Bitates  to  his  issue  and  to  Lady  Langford.  An  argument 
m  addressed  to  me,  in  order  to  show  that  in  that  event,  the 
|omt  power  o^  revocation  in  the  settlement  of  1829  was  not 
restored ;  because  the  expression  is,  that  the  fine  should  con- 
iinn  (he  estaies  and  interests  in  the  lands,  and  a  power  of 
(location  is  neither  an  estate  nor  an  interest.  But  upon 
1^  trae  construction  of  the  clause,  I  think  that  all  the  uses 
^ere  restored.  The  deed  of  1833  was  to  become  void ;  and 
^  csDnot  be  doubted  that  the  powers  of  leasing  and  the  like 
^  the  settlement  of  1829  were  intended  to  be,  and  actually 
^ere  restored ;  and  I  cannot  collect  any  intention  to  exclude 
lis  power  in  particular. 


This  was  the  state  of  circumstances  in  November,  1836, 
ben  Lord  Langford  made  his  will,  under  which  the  de- 
ndant,  Mrs.  Little^  claims  all  his  freehold  estates  as 
ainst  his  son  and  heir  at  law,  the  present  Lord  Langford, 
e  plaintiff.  Now  this  will  operated  on  the  remainder  or 
version  in  fee  of  which  the  late  Lord  was  seised  ;  but  not 
rther,  as  the  conveyance  of  the  fee  to  him  has  ceased  to 
lerate  in  his  favour  by  force  of  the  proviso  to  which  I  have 
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referred :  for  the  deed  of  August,  1834,  only  enlarged  the 
time  till  the  25  th  of  December  in  that  year : — and  that  deed, 
I  may  observe,  states  expressly  that  the  20,000/.  was  to  be 
raised  within  twelve  months  from  the  date  of  the  deed  o( 
1833,  which,  it  is  recited,  was,  by  a  provision  therein  con- 
tained, declared  to  be  void  if  the  said  sum  of  20,000/.  should 
not  be  raised  before  the  expiration  of  the  same  twelve  ca- 
lendar months ; — a  clear  admission  by  the  parties  of  the  in- 
tention of  the  deed  of  1833. 


By  a  deed  of  April,  1839,  Lord  and  Lady  Langfifri, 
under  the  power  in  the  deed  of  the  8th  of  May,  1829,  con- 
sidering that  to  have  been  restored,  revoked  the  uses  of 
that  deed  and  appointed  the  estate  once  more  to  the  cob* 
mon  uses  in  favour  of  Lord  Lang/brdf  his  heirs,  appois* 
tees  and  assigns,  to  bar  dower.  Now,  of  course  under  the 
old  law,  neither  the  power  nor  the  fee  given  and  limited  to 
Lord  Langford  by  this  deed  was  executed  or  could  pass  bj 
his  will  of  1836.  But  it  was  argued,  first,  that  there  wis 
no  revocation  of  the  will,  as  these  instruments  opertted 
under  the  power,  and  the  seisin  was  not  changed  or  affected; 
and  secondly,  that  the  case  fell  withiq  the  new  Statute  of 
Wills. 


I  am  not  aware  how  the  doctrine  of  revocation  been 
upon  this  case ;  for  to  the  plaintiff*  it  would  be  indiffnent 
whether  the  remainder  in  fee  vested  in  Lord  Langfbri  ii 
1833,  if  it  existed  after  the  revocation  in  1839,  passed  bj 
the  will  of  1834  or  not ;  but  I  must  observe  that,  to  the  re- 
vocation of  a  will  under  the  old  law,  a  change  of  estate  ii 
sufficient  to  operate  a  revocation,  and  it  is  not  necessary 
that  the  seisin  should  be  changed.  The  doctrine  referred 
to  rather  is,  that  although  nothing  but  the  seisin  is  changed 
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r  transferred,  and  there  is  no  disposition  of  the  ownership 
r  but  a  partial  one,  yet  the  will  is  revoked  ;  and  the  use, 
ttIioug;h  the  old  one,  cannot  pass  by  the  prior  will.  The 
Me  of  Fawser  v.  Jeffery^  which  was  much  relied  upon,  was, 
diink,  properly  decided  upon  the  appeal,  and  rested  upon 
he  distinction  between  freehold  and  copyhold  tenure ;  but 
tdoes  not  touch  the  merits  or  law  of  this  case.  There, 
he  remainder  or  reversion  in  fee,  which  would  have  passed 
»f  the  wiU  but  for  the  subsequent  revocation,  ceased  to 
mt  after  the  revocation ;  and  Lord  Langford  obtmned 
lie  whole  fee  simple  or  a  power  of  disposition  over  it.  No 
aeh  estate  as  the  reversion  devised  could  be  executed,  after 
In  revocation  in  1839,  without  also  creating  the  previous 
Mites  which  the  revocation  equally  destroyed.  Such  an 
adependent  estate,  to  spring  or  rise  upon  the  events  upon 
vluch  the  reversion  in  fee,  under  the  settlement  of  1839, 
voqU  have  fallen  into  possession,  would  be  void  at  law. 


1845. 


LOBD 

Langford 
r. 

LiTTLB. 


The  second  point  depends  upon  the  Statute  of  1  Vic. 
•  26,  which,  in  nearly  its  last  clause,  enacts  that  the  Act 
Ball  not  extend  to  any  will  made  before  the  first  of  January, 
B38 ;  and  this  will  was  made  before  that  period.  The  case 
F  Hobbs  V.  Knight{d)  was  relied  upon,  where  it  was  held 
)at  the  ceremonies  required  to  a  revocation  of  a  will,  ap- 
lied  even  to  a  will  executed  previously  to  the  1st  of  Janu- 
ry,  1838;  and,  therefore,  it  was  urged  that  the  twenty* 
lird  section  of  the  Statute  equally  applied  to  Lord  Lang' 
rdTs  will.  Now  it  is  clear  that  the  provisions  of  the  Sta- 
ite,  as  to  the  operation  of  a  will  and  of  the  gifts  in  it,  do 
>t  apply  to  wills  simply  resting  upon  an  execution  prior  to 
le  1st  of  January,  1838.  It  is  altogether  a  different  question 


(fl)  1  Curtis.  768. 
2t2 
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whether  the  ceremonies  required  to  a  revocation  of  a  will, 
for  example,  should  not  apply  to  every  existing  will,  with- 
out regard  to  the  time  of  its  execution.  The  twenty-tlurd 
section  relied  upon  enacts,  that  no  conveyance  or  other  «et 
made  or  done  subsequently  to  the  execution  of  a  will  (except 
a  due  revocation  under  the  Act),  shall  prevent  the  operatioD 
of  the  will  with  respect  to  such  estate  or  interest  as  the  tes- 
tator shall  have  power  to  dispose  of  at  the  time  of  kis 
decease.  This  was  a  provision  properly  applicable  to  wills 
executed  on  or  after  the  first  of  January,  1838,  because  the 
Act  enables  testators  to  dispose  of  such  interests  as  thejr 
may  have  in  lands  at  their  deaths ;  but  a  will  executed  b 
or  before  1837  had  no  such  operation,  and  it  would,  thel^ 
fore,  be  difficult  to  apply  the  twenty-third  section  to  sock 
a  case.  The  next  section,  the  twenty-fourth,  in  like  nuB- 
ner  enacts,  that  every  will,  asf  to  real  estate,  shall  speik 
and  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator ;  but  this  does  not  apply  to  a  will 
executed  before  the  1st  of  January,  1838.  Now  thetweotj- 
third  section  assumes  that  the  will  would  by  its  own  opera- 
tion, but  for  the  act  of  revocation,  pass  the  estate  whick 
the  testator  had  power  to  dispose  of  at  his  death ;  and  tim 
is  so  as  to  wills  within  its  general  provisions,  because  the 
Statute  gives  to  such  wills  that  operation ;  but  wills  lib 
that  before  me  are  expressly  excluded  from  the  geneni 
effect  of  the  Statute.  They,  therefore,  cannot  be  held  to 
pass  any  estate  over  which  the  testator  had  not  a  disposin; 
power  at  the  date  of  the  will ;  and  if  the  interest  which  wis 
devised  is,  as  in  this  case,  lost,  or  ceases  to  exist  by  subs^ 
quent  conveyances,  a  new  and  altogether  different  estate, 
although  in  the  same  lands,  cannot  pass  by  the  will.  As  tie 
Statute  for  the  first  time  gave  a  power  to  dispose  of  tU 
estates  which  a  man  might  have  at  his  death,  and  made  the 
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fill  as  to  the  disposition  of  real  estate,  with  which  alone  I        1845. 
ID  now  dealing,  speak  as  at  the  testator's  death,  it  followed 
hat  no  alienation  or  alteration  of  estate  ought  to  affect  the     Lamgford 

Little. 


ierise  of  an  estate,  so  &r  as  the  testator  at  his  death  had 
jiy  interest  in  the  estate  to  answer  it.  This  was  consistent 
fith  the  other  provisions.  But  as  to  wills  executed  before 
be  Ist  of  January,  1838,  which  had  no  such  operation  and 
fere  excluded  from  the  Act,  it  would  have  been  inconsistent 
0  give  to  a  revoked  will  an  operation  over  a  new  interest 
icquired  subsequently  to  the  will,  which  it  would  not  have 
bad  over  the  same  interest,  if  the  will  had  remained  unre- 
roked.  Upon  these  grounds  I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  a  declaration  that  the  estate  did  not  pass 
kjr  the  will ;  and  that  he  is  entitled,  as  heir  at  law,  to  the 
possession  of  the  estate,  and  to  the  delivery  of  the  title 
(leeds  to  him.  Regularly,  some  of  the  questions  in  this 
nse  should  have  gone  to  law ;  but  I  undertook  the  duty  of 
ileciding  them  at  the  request  of  both  parties.  I  cannot  give 
the  party  who  fails  in  her  defence,  costs ;  but  as  the  late 
U)rd  Langford  raised  the  question  by  his  will  and  subse- 
IQent  acts,  I  shall  not  give  any  costs  against  her. 


Jud^fmcnt, 


I  may  observe  that,  according  to  the  copy  of  the  deed  of 
'evocation  of  1839,  with  which  I  have  been  furnished,  the 
attestation  is  confined  to  the  execution  of  that  deed  by  Lord 
-^ngfard;  and  if  that  be  correct,  a  serious  question  might 
rise  whether,  notwithstanding  the  terms  of  the  power,  the 
evocation  was  valid(a).  But  the  view  which  I  have  taken 
f  the  case  renders  it  unnecessary  to  pursue  this  inquiry. 


io)  The  execution  of  the  deed  of  1839  by  Lady  Langfordy  was  pro- 
*ly  attested. 
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1844.  STEWART  r.  THE  MARQUIS  OF  DONEGAL 

April  17. 

1845.  By  indenture  of  settlement  dated  the  12th  of  November, 

/tme  18^19,25. 

The  1 9  &  20  1761,  executed  upon  the  marriage  of  Arthur f  then  Earl,  tnd 
iW^wui/^'  afterwards  Marquis  of  Donegal,  with  lAdy  Anne  HamiUm, 
UkerVof  *i"       cer^^  estates  belonging  to  the  Donegal  family,  situate  in  the 

Lagan  Nariga- 

tioD,  and  enacted  that  it  shoold  be  lawful  for  eTery  •nbacriber  towards  eompletiog  the  UTigilhi. 
and  through  whose  lands  it  should  pass,  to  charge  his  real  estate  for  the  use  of  bis  yoofer 
children  with  the  payment  of  such  sums  of  money  and  other  interest  which  he  might  bsve  it 
the  joint  stoclc  of  the  Company,  as  he  should  assign  or  bequeath  to  his  heir,  any  settkaat 
to  the  contrary  notwithstanding. 

Under  a  settlement  of  1761,  ^.  was  tenant  for  life  of  lands  through  which  the  narigittai 
passed,  with  powers  of  jointuring  and  leasing ;  with  remainder  to  ^.,  his  eldest  son,  in  tsfl.  i. 
was  a  subscriber  to  the  undertaking,  by  reason  of  advances  made  by  him  before  and  after  Mij« 
1792.  In  1791  A,  and  B.  suffered  recoTcries,  and  declared  the  uses  to  be  to  ^1.  for  life; 
and  after  his  decease,  as  A,  and  B.  should  jointly  appoint :  and  until  sndi  joint  wppeitftm^ 
A,  was  to  be  at  liberty  to  exercise  all  powers  giren  to  him  by  the  settlement  of  1761.  Ii 
1792,  A.  and  B.  agreed  to  resettle  the  estates,  for  Taluable  considerations  moYing  fhNS  «ch 
of  them :  and  by  deed  of  the  1 7th  of  May,  1 792,  A.  and  B,  appointed  the  lands,  sftsr  thi 
decease  of  A,,  and  subject  and  without  prejudice  to  his  life  esUte,  and  to  all  powers  ad 
authorities  then  rested  in  or  belonging  to  him,  whether  appendant  or  in  gross  or  otberwiH, 
to  Z.,  in  fee,  in  order  that  he  might  join  in  the  intended  resettlement  of  the  estates:  sidbj 
another  deed  of  the  19th  of  May,  1792,  A,,  B.,  and  Z.,  reciting  A.'t  powers  under  the  Kttk- 
ment  of  1761,  and  the  intention  of  the  parties  to  resettle  the  estates,  subject  to  the  powvt 
thereinafter  mentioned,  conreyed  the  estates  to  A,  for  life ;  remainder  to  B.  for  life ;  reniiBte 
to  his  first  and  other  sons  in  tail :  and  new  powers  of  leasing  and  jointuring  were  gireD  to  J. 
This  deed  did  not  contain  any  saving  of  the  former  powers  of  A.  under  the  settlemcst  d 
1761  or  otherwise ;  and  no  allusion  was  made  in  it  to  the  power  of  charging  under  the  191 
20  Geo.  III.  c.  32. 

A,,  by  his  will,  reciting  the  Act,  devised  all  his  shares  in  the  Company  to  B.,  hiibfliiii 
executors,  &c.  and  charged  the  settled  lands  with  30,00U/.  for  his  only  younger  child. 

Held, — 1.  That  the  power  to  charge  given  by  the  Act  was  not  destroyed  by  the  recorvj 
of  1791  ;  it  not  being  the  intention  of  the  parties  to  the  recovery,  that  the  power  iboddbi 
destroyed  thereby. 

2.  That  it  was  destroyed,  quoad  advances  made  before  the  1 9th  of  Mmy,  1792,1ijtki 
settlement  of  that  date,  which  amounted  to  a  contract  by  A.  not  to  exercise  the  power  ii  to 
advances  then  made  ;  but  that  it  existed  as  to  subsequent  advances. 

3.  That  "heir"  in  the  Act  meant  heir  to  the  settled  estate,  and  included,  as  fisr  astinhv 
would  permit,  all  persons  claiming  in  succession  under  the  settlement :  and  that  the  po««r 
given  by  the  Act  was  well  executed  by  the  wiU  of  ^. ;  for  that  the  bequest  of  the  shares  to  ^ 
his  heirs,  executors,  &c.,  thereby  made,  enured,  according  to  the  title,  for  the  benefit  of  tki 
remainder-men  under  the  settlement. 

4.  The  younger  child  of  A.,  who  was  also  his  executor,  having  without  firaud  consented,  f^ 
executor,  that  the  Company  should  issue  new  debentures  to  B.  in  lieu  of  some  which  had  bees 
granted  to  A.  and  were  lost  by  the  executor:— /fe/J,  that  the  charge  on  the  estate  wsi  set 
affected  thereby. 

5.  Trustees  to  preserve  contingent  remainders  are  not  necessary  parties  to  a  smt  to  niK 
a  charge  affecting  the  inheritance. 

6.  The  costs  of  raising  a  family  charge  should  be  borne  by  the  estate  ;  but  the  coiti  ooes* 
sioned  by  dealings  with  the  charge  should  be  borne  by  the  charge,  and  not  by  the  estate. 
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Counties  of  Antrim,  Down  and  the  town  of  Carrickfergus,        1845. 
Uicludingamongst  them  the  town  of  Belfast,  the  lake  of  water 
Cftlled  Lough  Neagh,  the  river  called  the  Lagan  and  the  ^• 

g^round  and  soil  thereof,  and  Island  Magee,  were,  together  Donegal. 
with  other  estates  situate  in  the  counties  of  Donegal  and  Lon-  statement. 
donderry,  conveyed  to  the  use  of  Arthur  Earl  oi  Donegal^  for 
hk  life ;  remainder  to  trustees  and  their  heirs  during  his  life, 
Bpon  trust  to  preserve  contingent  remainders ;  then  to  the  use 
that  Lady  ^nne  Hamilton^  if  she  should  survive  her  intended 
husband,  should  receive  thereout  a  rent-charge  by  way  of 
jointure ;  and,  subject  thereto  and  to  a  term  for  securing  the 
same,  to  the  use  of  trustees  for  a  term  of  400  years,  upon 
trust,  in  the  event  (which  happened)  of  there  being  only  one 
yoanger  child  of  the  marriage,  to  raise  the  sum  of  15,000/. 
as  a  portion  for  him  or  her ;  and,  subject  thereto,  to  the  use 
of  the  first  and  other  sons  o(  Arthur  Earl  of  Donegal  in  tail 
male :  with  several  limitations  over  in  the  usual  course  of 
fiunily  settlements.  This  settlement  contained  powers  au- 
thorizing Arthur  Earl  of  Donegal  to  limit  a  jointure  for  an 
after-taken  wife,  and  to  charge  the  lands  with  portions  for 
younger  children ;  and  also  to  demise  the  houses  and  lands  in 
the  town  of  Belfast  in  fee-farm,  for  lives,  years  determinable 
upon  lives,  or  ninety-nine  years  absolutely,  at  the  most  im- 
proved rents  and  without  taking  any  fine  in  respect  thereof; 
and  also  to  demise  and  lease  all  the  residue  of  the  settled 
lands,  for  any  term  not  exceeding  three  lives  or  forty-one 
years,  or  sixty-one  years,  at  any  rent  not  less  than  the  rent 
then  payable  for  the  same  respectively :  and  to  demise 
Island  Magee  for  the  term  of  ninety-nine  years  at  the  then 
rent  thereof.  Arthur  Elarl  of  Donegal  was  also  by  this  set- 
tlement empowered  to  charge  the  part  of  the  settled  estates 
situate  in  Donegal  and  Londonderry  with  the  sum  of  30,000/. 
for  his  own  benefit. 
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1845.  There  was  issue  of  this  marriage  two  sons  only ;  namelf, 

g,^^  George  Augustus^  Viscount   Chichester^  who,  upon  Us 

**  father  being  created  Marquis  of  Donegal^  was  known  by 

DoNBOAL.  the  title  of  Earl  of  Belfast ;  and  Lord  Spencer  ChiekeOer. 

Siaiemeni.  Afinej  Countess  ot  Donegal^  died  before  1795. 

Upon  the  marriage  of  Lord  Spencer  Chichester  in  1795, 
the  charge  of  15,000/.  was  settled  in  trust  to  pay  the  in- 
terest thereof  to  Lord  Spencer  Chichester  for  his  life;  and 
after  his  decease,  upon  trust  for  the  benefit  of  his  intended 
wife  and  of  the  issue  of  the  marriage. 

The  several  Acts  passed  for  carrying  on  the  Lagan  Nari- 
gation  were  consolidated  and  amended  by  the  19  &  20  Gea 
IIL  c.  32.  This  Act,  after  reciting  the  former  Acts  on  the 
same  subject,  and  that  thereby  several  duties  had  been 
granted  to  the  Corporation  for  promoting  and  carrying 
on  an  Inland  Navigation  in  the  Kingdom,  to  be  by  tbem 
expended  in  making  the  River  Lagan  navigable  between 
Lough  Neagh  and  the  town  of  Belfast ;  and  that  the  local 
Commissioners  for  carrying  on  the  Inland  Navigation  wa« 
empowered  by  an  Act  of  the  13  &  14  Geo.  III.c.  12,  to 
borrow  the  sum  of  10,000/.  for  the  purpose  of  carrying  on 
the  Lagan  Navigation,  to  be  secured  as  therein  mentioned; 
and  that  said  sum  of  10,000/.  together  with  the  produce  of 
the  duties,  had  been  expended  on  the  navigation,  but  that 
same  were  far  from  being  sufficient  to  complete  the  under- 
taking :  and  further  reciting,  that  several  persons  therdn 
named  (amongst  whom  was  Arthur  Earl  of  Donegal)^  and 
others,  were  willing  to  advance  and  pay  considerable  suds 
of  money  towards  completing  the  work,  and  therefore  it 
became  proper  and  expedient  that  they  should  have  some 
adequate   compensation   and  security  for  the  sums  they 


CASES  IN  CHANCERY.  639 

>uld  80  advance  and  pay,  and  that  they  should  have  the  1845. 
)duce  of  certain  duties  therein  mentioned,  and  also  of  the  g„^^^ 
Is  and  lockage  payable  and  to  be  paid  on  the  navigation,  ^' 

til  thereby,  or  by  some  other  means,  not  only  the  sums     Donegal. 
lich  had  already  been  borrowed,  but  also  such  further      statemtnt. 
ms  of  money  as  should  by  virtue  of  this  Act  be  advanced 
d  applied  for  the  purpose  aforesaid,  with  interest  at  5/.  per 
at  per  annum,  should  be  fully  paid  off  and  satisfied :  it 
18  enacted  that  the  said  several  persons  before  named  in  the 
ct,  their  executors,  administrators  and  assigns,  having  a 
operty  in  the  stock  of  the  Company  and  not  otherwise,  and 
so  such  other  persons  as  had  theretofore  become  subscribers 
pursuance  of  the  former  Aots,  or  should  thereafter  under 
is  Act  advance  and  pay  any  sum  of  money  for  carrying  on 
enavigation,  and  the  executors,  administrators  and  assigns 
such  persons  having  a  property  in  the  stock  of  the  Com- 
ny  and  not  otherwise,  should  be  a  body  politic  and  cor- 
rate,  by  the  name  of  the  Company  of  Undertakers  of  the 
gan  Navigation.  And  it  was  enacted,  sect.  6 :  **  That  the 
eral  sums  of  money  heretofore  subscribed  or  paid,  pur- 
Qt  to  the  said  recited  Acts  of  Parliament  or  any  of  them, 
ether  with  all  such  sums  of  money  as  shall,  by  virtue  of 
L  under  this  Act,  be  advanced  and  paid  for  the  carrying  on 
said  navigation,  shall  be  deemed,  taken  and  considered, 
ill  intents  and  purposes,  as  the  joint  stock  of  the  said 
onpany."   By  the  thirteenth  section,  all  the  lands,  rights, 
ers,  towing-paths,  powers,  &c.,  then  vested  in  the  Corpo- 
ra for  promoting  and  carrying  on  an  Inland  Navigation 
his  Kingdom,  for  the  purpose  of  carrying  on  the  navi- 
on  between  Belfast  and  Lough  Neagh,  together  with 
duties,  rates  and  impositions,  payable  for  or  on  account  of 
^rising  from  the  said  work,  were  vested  in  the  Com- 
y  of  Undertakers  and  their  successors.   The  seventeenth 
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section  directed  the  tolls,  ftc,  to  be  applied  (after  payment 
of  expenses)  first  in  payment  of  the  interest  due  to  the 
creditors  under  the  former  Acts,  according  to  the  priori- 
ties of  their  debentures ;  and  then  in  payment  of  interest 
due  to  such  persons  as  should  advance  and  pay  any  sum 
or  sums  of  money,  in  pursuance  of  this  Act,  for  carrying  od 
the  navigation.  And  by  the  twentieth  section  it  was  enacted, 
that  if  the  Company  should  think  proper  at  any  time  to 
borrow  money  for  carrying  on  the  works,  more  than  they 
should  themselves  choose  to  subscribe  and  advance  for  that 
purpose,  it  should  be  lawful  for  them  to  borrow,  upon  the 
credit  of  the  works  and  their  estates  and  interest  therein, 
any  sum  not  exceeding  the  amount  of  so  much  of  the  fiuos 
to  be  subscribed  under  the  Act,  as^  should  be  actually  ex- 
pended on  the  works ;  and  to  strike  debentures  for  such  sums 
so  borrowed ;  which  debentures  should  be  an  actual  charge 
and  lien  upon  such  parts  of  the  Company's  estate  as  shooM 
be  therein  specified.  By  the  twenty-first  section,  the  (i^ 
bentures  were  made  assignable  by  indorsement,  or  by  will; 
and  it  was  also  provided  that  every  proprietor  of  the  joint 
stock  of  the  Company  might  assign  or  bequeath  his  share 
therein ;  and  that,  upon  notice  given  of  any  transfer  of  a  de- 
benture, or  of  any  part  of  the  stock,  to  the  clerk  of  the 
Company,  and  entry  thereof  made  by  him  in  the  books  of 
the  Company,  the  indorsee,  assignee  or  legatee,  should  be 
entitled  to  the  sole  benefit  of  the  sum  transferred.  The 
twenty-second  section  provided  that  the  Company,  their 
executors,  administrators  and  assigns,  should  be  entitled  to 
the  tolls  and  profits  vested  in  them,  in  proportion  to  their 
respective  interests  in  the  joint  stock  of  the  Company, 
which  was  declared  to  be  personal  and  not  real  estate.  And 
by  the  twenty-third  section  it  was  enacted,  ^^  That  it  shall 
and  may  be  lawful  to  and  for  every  subscriber  under  the 
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nid  former  Acts,  or  any  of  them,  and  every  other  person        1845. 
who  shall  advance  or  pay  any  sum  of  money  under  and  by 
virtue  of  this  Act  towards  completin&f  the  said  work,  and  «• 

through  whose  lands  or  estate  the  said  navigation  or  any  Donboal. 
part  thereof  now  doth  or  hereafter  may  pass  and  be  carried,  statement, 
to  charge  his  real  estate  for  the  use  of  his  younger  child  or 
children  with  the  payment  of  such  sum  and  sums  of  money 
and  other  interest  which  he  may  have  in  the  said  joint  stock, 
as  he  shall  assign  or  bequeath  to  his  heir^  any  settlement  or 
any  law,  usage  or  custom  to  the  contrary  notwithstanding ; 
it  being  judged  most  fit  and  proper  that  the  proprietors  of 
estates,  through  which  the  said  navigation  does  or  shall 
pass,  should  have  a  property  and  interest  therein/' 

Under  this  Act,  Arthur  Earl  of  Donegal  became  a  sub- 
scriber for  carrying  on  and  completing  the  Lagan  Naviga- 
tion, and  advanced  large  sums  of  money  for  that  purpose ; 
and  received  from  the  Company  of  Undertakers  debentures 
for  the  sum  of  62,000/. ;  and  in  consequence  of  the  sums 
so  subscribed  and  advanced  by  him,  and  by  virtue  of  the 
debentures,  became  entitled  to  an  interest  in  the  Lagan  Na- 
vigation and  in  the  joint  stock  of  the  Company  to  that 
amount.  Some  of  the  advances  were  made  by  him  before 
May,  1792,  and  others  subsequently.  It  did  not  appear 
whether  the  Marquis  had  advanced  money  to  the  amount 
of  the  debentures  given  to  him ;  but  it  was  proved  that  his 
actual  advances  exceeded  30,000/. 

The  River  Lagan  was  the  boundary  of  the  settled  estates 
in  the  county  of  Antrim  ;  the  settled  lands  lay  at  the  left 
hand  side  of  the  river,  and  extended  but  a  short  way  along 
the  left  bank.  The  navigation  there  was  carried  on  in  the  bed 
of  the  River  Lagan,  except  in  one  place,  where  a  cut  was 
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1845.       made  for  the  river  through  the  adjoining  settled  estates, 

whereby  about  twelve  acres  of  land  were  separated  by  the 

dtbwart 

V-  cut  from  the  rest  of  the  settled  estates. 

Marquib  ov 

DONSOAIi. 

Statement.  Gcorge  AuQUstus  Viscount  Chichester  attained  his  foil 

age  of  twenty-one  years  prior  to  the  year  1791 ;  and  for 
the  purpose  of  barring  the  entail  in  the  settled  lands,  and 
limiting  the  same  to  new  uses,  Arthur  Earl  of  Donegd 
and  George  Augustus  Viscount  Chichester^  by  indenture  of 
bargain  and  sale,  enrolled,  bearing  date  the  5th  of  May, 
1791,  conveyed  the  settled  lands  (subject  to  a  term  of  500 
years,  created  by  the  settlement  of  the  12th  of  November, 
1761,  and  to  such  power  of  appointment,  disposal  and 
interest,  as  the  Earl  of  Donegal  had,  or  might  have,  of  or 
in  the  sum  of  30,000/.,  provided  to  be  raised  under  that 
term)  to  David  Gordon  and  his  heirs,  to  the  intent  that 
he  might  become  tenant  to  the  pracipe  in  recoveries  to  be 
suffered  of  said  lands;  which  recoveries,  when  suffered, 
were  to  enure  to  the  use  of  Arthur  Earl  of  Donegal  for 
his  life  ;  and  after  his  decease,  to  the  use  of  such  persons, 
and  for  such  estates,  and  with  such  remainders  over,  and 
subject  to  such  powers,  &c.,  as  Arthur  Earl  of  DonegaldsA 
George  Augustus  Viscount  Chichester^  from  time  to  time, 
during  their  joint  lives,  should  by  deed  appoint;  and  as  well 
in  default  of  such  joint  appointment,  as  also  where  any 
such  joint  appointment  should  be  made,  which  should  not 
amount  to  a  complete  disposition  of  all  the  lands,  and  of  the 
whole  estate  and  interest  therein,  then,  subject  to  the  prior 
estates  and  interests  so  limited  and  appointed,  to  the  same 
uses,  intents  and  purposes,  and  upon  the  same  trusts,  and 
subject  to  the  same  powers,  provisoes,  conditions,  restric- 
tions, charges,  limitations,  declarations  and  agreements,  as 
by  the  indenture  of  the  12th  of  November,  1761,  were 
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Dited  and  declared,  coucerning  the  same,  which  should  be        1845. 

en  subsisting  and  capable  of  taking  effect:  provided  always,    '        ^ 

Stewart 

;d  it  was  thereby  agreed  and  declared,  that  in  the  mean  «• 

MARQinS  OF 

ne,  and  until  such  complete  joint  limitation  and  appoint-     Donegal. 
?nt  of  the  whole  of  the  said  hereditaments  and  premises      statement. 
Gold  be  made  and  take  effect,  Arthur  Earl  of  Donegal 
ould  have  and  be  vested  with,  and  accordingly  it  should 

lawful  for  him,  from  time  to  time,  or  at  any  time,  to 
:ercise  and  execute  all  and  singular  the  powers  and  autho- 
ies,  of  what  nature  or  kind  soever,  given  or  reserved  to 
m   in  and  by  the  indenture  of  settlement  of  the  12th 

November,  1761,  which  he  might  have  exercised  and 
eated  in  case  this  indenture  had  not  been  made,  and 
le  recoveries  thereby  agreed  to  be  suffered  had  not  been 
iffered. 

Common  recoveries  were,  in  the  same  year,  1791,  duly 
iffered  of  all  the  settled  estates,  pursuant  to  the  agreement 
mtained  in  this  deed. 

In  1792,  Arthur y  who  had  previously  been  created 
larquis  of  Donegal^  and  his  eldest  son,  George  Augus- 
tSf  then  Earl  oiBelfast^  agreed  to  resettle  that  portion 
P  the  settled  estates  which  was  situate  in  the  counties 
F  Antrim,  Down  and  Carrickfergus ;  and  accordingly, 
y  indenture  of  the  17th  of  May,  1792,  made  between 
^rthur  Marquis  of  Donegal  and  George  Augustus  Earl  of 
\elfast  of  the  first  part.  Sir  Charles  H.  Talbot  of  the 
icond  part,  and  Lord  Archibald  Hamilton  of  the  third 
Eirt;  after  reciting  the  deed  of  the  5th  of  May,  1791,  and 
16  recoveries  suffered  in  pursuance  thereof,  Arthur  Mar- 
uis  of  Donegal  and  George  Augustus  Earl  of  Bel&st,  in 
ursuance  of  the  powers  enabling  them  in  that  behalf,  ap- 
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1845.        pointed  that  the  several  lands  and  hereditaments  situate  in 
the  counties  of  Antrim,  Down,  and  Carrickfergus,  and  coio- 
prised  in  the  indenture  of  the  5th  of  May,  1791>  and  the 
Donegal,     recoveries,  should,  from  and  immediately  after  the  decease 
Statement,     of  Arthur  Marquis  of  Donegal^  go  and  remain,  and  that  the 
recoveries  should  enure,  and  the  recoverors  and  their  hdis 
stand  seised  thereof,  subject  and  without  prejudice  to  the 
estate  for  life  or  life  interest  oi  Arthur  Marquis  oi  Donegal 
therein,  and  to  the  several  powers  of  granting  leases  and 
making  jointures,  and  all  other  powers  and  authorities  then 
vested  in  or  belonging  to  the  said  Marquis,  whether  ap> 
pendant  to  his  estate  for  life  or  life  interest  therein,  or  in 
gross,  or  otherwise  howsoever,  to  the  use  of  Lord^rcAifraU 
Hamilton^  his  heirs  and  assigns,  for  ever ;  upon  trust,  and  to 
the  intent  that  he  might  become  seised  of  the  reversion  and 
inheritance  in  fee-simple  expectant  on  the  decease  of  Arthr 
Marquis  of  Donegal  in  the  said  lands  and  premises,  in  order 
that  he  might  join  with  the  said  Marquis  of  Donegal  and 
the  Earl  of  Belfast  in  conveying  and  settling  the  same  to 
the  several  uses  and  trusts,  and  for  the  several  intents  and 
purposes,  and  with  and  under  and  subject  to  the  severs! 
powers,  provisoes,  conditions,  restrictions,  limitations,  decla- 
rations and  agreements,  as  were  intended  to  be  declared  or 
expressed  concerning  the  same,  in  a  deed  then  prepared,  and 
intended  to  bear  date  the  19th  of  May,  1791,  and  to  be 
made  between,  &c. 

By  indenture  of  seven  parts,  dated  the  19th  of  May,  1791 
(being  the  deed  referred  to  by  the  indenture  of  the  17th  of 
May,  1791),  and  made  between  Arthur  Marquis  of  Dofl^ 
gal  of  the  first  part.  Lord  Archibald  Hamilton  of  the  second 
part,  George  Augustus  Earl  of  Belfast  of  the  third  part, 
Lord  Speficer  Chichester  of  the  fourth  part,  Lord  Ekko 
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of  the  fifth  part,  Sir  Charles  H.  Talbot  and  the  Reverend        1845. 
JmuUkan  Morgan  of  the  sixth  part,  and  Henry  Sheffing-     stewart 
fM  and  William  J.  Skeffington  of  the  seventh  part ;  after    i^^^^J^^g  ^^ 
fedting  {itUer  alia)  the  indentures  of  the  12th  of  Novem-      Ponbqal. 
ler,  1761,  and  of  the  6th  of  May,  1791,  and  that  the  rents     statement. 
then  payable  for  the  lands  and  premises  thereby  granted 
(and  which  Arthur  Marquis  of  Donegal  had,  by  virtue  of 
the  settlement  of  1761,  power  to  demise  at  any  rents  not 
less  than  the  rents  payable  in  1761,  without  any  restriction 
from  fining  them  down),  exceeded  the  rents  of  the  same  lands 
in  the  year  1761  by  an  annual  sum  of  about  6500/.;  and  that 
many  of  the  lessees  and  tenants  thereof  were  desirous  of  tak- 
ing leases  at  the  rents  paid  for  them  in  1761,  and  to  fine  down 
Uie  increased  annual  rent  thereof;  and  that  the  Marquis  of 
Zionegal  had  expended  upwards  of  30,000/.  in  permanently 
improving  the  settled  estates :  and  further  reciting  that  the 
£arl  oi  Belfast  had  no  certain  income  for  his  support  and 
Xnaintenance ;  and  that  he  had,  since  he  attained  his  age, 
^thout  the  privity  of  his  father,  contracted  debts  to  a  large 
amount  by  granting  annuities  and  borrowing  money  on 
judgments  and  other  securities,  which  he  was  unable  to  pay 
without  the  assistance  of  his  father :  and  further  reciting 
that  the  Marquis  of  Donegal^  being  desirous  of  preserving 
the  estates  in  the  counties  of  Antrim,  Down  and  Carrickfer- 
goA  in  his  family,  so  as  to  go  along  with  the  Marquisate  of 
Donegal,  for  the  support  of  that  title  and  dignity,  had  some 
time  before  proposed  to  the  Earl  oi Belfast  to  join  with  him  in 
making  a  settlement  of  all  the  said  lands  in  the  counties  of 
Antrim,  Down  and  Carrickfergus,  so  that  the  same  might  be 
limited  and  assured  to  go,  immediately  after  his  decease,  to 
the  use  of  the  Earl  of  Belfast^  for  his  life  only,  with  remain- 
ders to  his  first  and  other  sons  successively  in  tail  male,  and 
with  such  remainders  over  as  thereinafter  mentioned,  and 
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1845.        subject  to,  and  by,  with  and  under  such  powers,  proTisiooi^ 

conditions*  restrictions,  limitations,  declarations  and  ame- 
Stewart  ^ 

V*  ments,  as  were  thereinafter  declared  and  expressed  cooceni- 

Marquib  of    ^ 
Donegal,      ing  the  same ;  and  to  induce  the  Earl  bf  Belfast  to  join  is 

statemeta.  making  such  settlement  of  the  estates,  and  as  a  consideration 
for  the  same,  he,  the  Marquis  of  Donegal^  had  also  proposed 
and  agreed  not  only  to  relinquish  that  power  he  then  had,  of 
diminishing  the  then  present  rental  of  the  same  estates,  by 
leasing  them  at  the  like  rents  as  they  were  set  for  at  the 
time  of  his  marriage  with  Lady  Anne  Hamilton,  but  alio 
by  such  intended  settlement  to  secure  to  be  paid  out  of  a 
competent  part  of  the  said  estates  in  the  county  of  Antrim, 
into  the  hands  of  the  Earl  of  Belfast,  or  for  his  use,  for  hit 
support  and  maintenance  during  their  joint  lives,  an  annoitj 
of  2000/.,  but  so  as  not  to  be  liable  to  his  debts,  chaiga 
or  engagements ;  and  that  provision  should  also  be  made 
in  such  intended  settlement  for  raising  forthwith,  by  mort- 
gage of  the  premises  to  be  therein  comprised,  the  sum  of 
30,000/.,  to  be  applied  towards  the  payment  of  the  debts  of 
the  Earl  of  Belfast,  or  otherwise  for  his  benefit,  and  to 
covenant  to  keep  down  the  interest  thereof  during  his  life; 
to  which  proposal  the  Earl  of  Belfast,  after  duly  weighing 
and  considering  the  same,  had  fully  assented  and  agreed: 
and  further  reciting,  that,  in  pursuance  of  that  agreemeni, 
and  in  order  to  carry  the  same  most  efTectoally  into  execu- 
tion, the  deed  of  the  17th  of  May,  1792,  had  been  executed: 
it  was  witnessed  that,  in  further  pursuance  of  that  agree- 
ment for  settling  the  estates  comprised  in  the  indenture  of 
the  17th  of  May,  1792,  and  in  consideration  of  ten  shil- 
lings, the  Marquis  of  Donegal,  Lord  Archibald  Hamilt(f», 
and  the  Earl  of  Belfast,  granted  and  released  to  Lord  Eldo 
and  his  heirs  the  aforesaid  several  lands,  hereditaments  aod  I 
premises,  in  the  counties  of  Antrim,  Down  and  Carricl[' 
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cigut,  and  all  their  estate,  right,  title,  &c.,  to  the  same 
^  subject,  nevertheless,  to  the  term  of  400  years  ere- 
Hed  by  the  settlement  of  November,  1761,  and  the  trusts 
Aereof ;  and  also  subject  to  the  appointment  made  for  the 
jointure  of  Barbaraj  Marchioness  of  Don€gal(a)y  and  to 
the  several  leases  of  the  premises  then  in  being)  ;  to  hold 
the  same  to  Lord  Elcho  and  his  heirs,  to  the  several  uses, 
■id  upon  the  several  trusts,  and  for  the  several  ends,  intents 
nd  purposes,  and  with,  under  and  subject  to  the  several 
powers,  provisoes,  conditions,  limitations,  restrictions,  decla- 
litions  and  agreements,  thereinafter  declared  and  expressed 
BODceming  the  same :  that  is  to  say,  as  to  that  part  of  the 
tud  estates  situate  in  the  town  of  Belfast,  to  the  use  of 
Br  Charles  H.  Talbot  and  Jonathan  Morgan^  for  ninety- 
iiie  years,  if  the  Marquis  of  Donegal  and  the  Earl  of  Bel- 
^should  so  long  live;  and  as  to  the  residue  of  the  said 
itates,  to  the  use  of  the  same  trustees  for  a  term  of  1000 
ears;  and,  subject  to  said  terms,  as  to  all  the  estates,  to  the 
■e  of  the  Marquis  of  Donegal  for  his  life ;  and  after  the 
etermination  of  that  estate  in  his  lifetime,  to  the  use  of 
fenry  Skeffington  SLud  William  J.  Skeffington  and  their 
eirs  during  his  life,  upon  trust  to  preserve,  &c.;  and  after 
u  decease  to  the  use  of  the  Earl  of  Belfast  for  his  life ; 
ith  remainder  to  the  same  trustees  and  their  heirs  during 
is  life,  upon  trust  to  preserve,  &c.;  and  after  his  decease 
\  the  use  of  the  first  and  other  sons  of  the  Earl  of  Be\/ast 
iccessively  in  tail  male ;  and  for  default  of  such  issue,  to 
le  use  of  Lord  Spencer  Chichester  for  his  life ;  and  after 
18  decease  to  the  use  of  his  first  and  other  sons  successively 
tail  male ;  and,  in  default  of  such  issue,  to  the  use  of  the 
■St  and  other  sons  of  the  Marquis  of  Donegal  on  the  body 
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{a)  The  second  wife  of  Arthur  Marquis  of  Donegal 
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1845.        of  Barbara  Marchioness  oi  Donegal  to  be  begotten,  in  tail 

male ;  and,  in  default  of  such  issue,  to  the  use  of  the  Mai- 

Stewart 

^'  quis  of  DonegaL  his  heirs  and  assigns,  for  ever.  The  tnuU 

Marquis  OF     ^  ^       ^  ° 

Donegal,  of  the  term  of  ninety-nine  years  were,  to  raise  the  annual 
statement,  sum  of  2000/.,  and  pay  the  same  to  the  Elarl  of  Belfiut^  oi 
for  his  use,  for  his  support  and  maintenance,  and  so  as  not 
to  be  subject  to  his  debts,  contracts  or  engagements :  and 
the  trusts  of  the  term  of  1000  years  were,  to  raise  by  sale 
or  mortgage  the  sum  of  30,000/.,  and  apply  same  towards 
the  payment  and  discharge  of  the  band  fide  debts  of  the 
Earl  of  Belfast^  or  otherwise  for  his  use.  The  settleneit 
also  contained  powers  authorizing  the  Marquis  of  Dtmegd 
to  jointure  an  after-taken  wife,  and  authorizing  the  o&ff 
tenants  for  life  to  charge  the  lands  with  jointures  and  witk 
portions  for  their  younger  children  ;  also  powers  aothoiix- 
ing  the  several  tenants  for  life,  when  in  the  actual  posses- 
sion of  the  estates  by  virtue  of  the  aforesaid  limitations,  to 
demise  the  lands  within  the  town  of  BelfiEist  or  adjoining 
thereto,  on  building  leases,  at  the  best  rent ;  and  to  demise 
the  other  parts  of  the  settled  estates  for  any  term  not  exceed- 
ing three  lives  or  forty-one  years,  or  for  any  number  of 
years  determinable  on  the  fall  of  one,  two  or  three  lives, 
or  for  three  lives,  or  sixty-one  years  absolute  in  possession, 
and  at  the  best  rent,  without  fine.  And  the  Marqms  of 
Donegal  was  empowered  to  demise  Island  Magee  for  any 
number  of  years  not  exceeding  ninety-nine  years,  at  a  rent 
not  less  than  the  then  yearly  rent  thereof.  And  the  Mar- 
quis of  Donegal  covenanted  with  the  Earl  of  Belfast,  hi* 
heirs  and  assigns,  that  he  would  pay  to  the  person  wlo 
should  advance  the  30,000/.,  or  any  part  thereof,  on  tie 
security  of  the  lands  comprised  in  the  term  of  1000  years, 
all  interest  which  should,  during  his  lifetime,  become  doe 
thereon! 
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The  30,000/.  was  afterwards  raised  by  mortgage  of  the        1845. 

term  of  1000  years.  '       *        ' 

Stewart 

V. 
MABQCm  OF 

By  another  indenture  bearing  date  the  23rd  of  May^  1 794^  Donegal. 
die  estates  in  the  counties  of  Donegal  and  Londonderry  statement. 
wore  resettled.  A  part  of  them,  of  the  value  of  about  5000/. 
per  annum,  was  limited  to  the  Marquis  of  Donegal  in  fee : 
as  to  the  residue  of  them,  they  were  limited,  after  the  de- 
cease of  the  Marquis,  to  the  Earl  of  Beljiut  for  life,  with 
lemainders  to  his  first  and  other  sons  in  tail,  subject  to  a 
trost  term  to  raise  by  sale  or  mortgage  the  sum  of  40,000/., 
to  be  applied  in  payment  of  the  debts  of  the  Earl  oi  Belfast: 
uA  the  Marquis  ofDonegalf  in  consideration  of  the  resettle- 
Benty  relinquished  his  power  of  leasing  at  the  old  rents, 
md  his  power  to  charge  the  estates  with  the  sum  of  30,000/. 

Arthur  Marquis  of  Donegal  made  his  will,  dated  the  7th 
f  August^  1795;  and  thereby,  after  reciting  the  19  &  20 
ieo.  III.  c.  32,  and  his  claims  thereunder,  and  the  power  to 
barge  given  by  the  twenty-third  section  of  that  Act,  he  gave 
nd  bequeathed,  amongst  other  things,  unto  his  eldest  son, 
Jearge  Augustus  Chichester,  commonly  called  Earl  of  Bel^ 
iw^,  all  his,  the  said  Marqms's,  said  share  and  shares,  and  all 
is  right,  estate  and  interest,  of,  in  and  to  the  said  joint  stock 
f  the  Company  6f  Undertakers  of  the  Lagan  Navigation, 
nd  all  and  every  sum  or  sums  of  money  whatsoever,  which 
t  the  time  of  his  decease  should  or  might  belong  to,  or  be 
ny  ways  due  or  payable  to  him  under  said  Acts,  or  any  de- 
enture  or  debentures  given  or  to  be  given  to  him  in  pur- 
uance  thereof,  or  otherwise  howsoever,  or  by  reason  of 
lis  having  advanced  and  paid  any  money  towards  comple- 
ing  the  said  navigation,  and  all  his  right,  title  and  interest, 
a  and  to  the  said  navigation  and  premises,  and  the  monies, 

2  u  2 
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gains  and  profits,  proceeds  and  produce  thereof,  and  arising 
and  accruing  therefrom  ;  to  hold  unto  his  said  son,  Georpe 
Augustus  Earl  of  Belfast^  his  heirs,  executors,  administn- 
tors  and  assigns,  for  ever,  according  to  the  nature  and 
quality  thereof:  and  the  testator  thereby,  in  pursuance  of 
the  power  given  him  by  the  Act,  and  of  all  other  powen 
enabling  him  so  to  do,  charged  all  his  manors,  lands,  tene- 
ments and  hereditaments,  and  real  estates  whatsoever,  in 
the  county  of  Antrim,  and  which  then  stood  limited  to  him 
for  life  with  remainders  over,  and  through  which  the  said 
navigation  was  carried  on  or  passed,  with  the  payment  of 
the  sum  of  30,000/.  for  the  use  and  benefit  of  his  son.  Lord 
Spencer  Chichester  J  his  then  only  younger  child,  his  execu- 
tors, &c.,  in  whom  he  directed  that  the  same  should  feit 
and  be  payable  on  his,  the  testator's,  decease.  He  also  de- 
vised to  Lord  Spencer  Chichester  and  his  heirs  the  estates 
limited  to  the  testator  in  fee  by  the  settlement  of  1794,  and 
the  reversions  in  fee  limited  to  him  by  that  settlement  and 
the  settlement  of  1792;  and  appointed  him  his  sole  exe- 
cutor. 


Arthur  Marquis  of  Donegal  died  on  the  5th  of  January, 
1799,  leaving  George  Augustus  Earl  of  Belfast^  who  there- 
upon became  Marquis  of  Donegal^  and  Lord  Spencer  CU- 
chester^  his  only  children  by  Lady  Anne  Hamiltonj  him  sur- 
viving. 


The  debentures  in  the  Lagan  Navigation  came  into  tbe 
possession  of  Lord  Spencer  Chichester  as  executor  of  Ar- 
thur Marquis  of  Donegal.  They  remained  in  his  posses- 
sion for  some  time ;  but,  after  repeated  applications  for  thaa 
by  George  Augustus  Marquis  of  Donegal  and  by  his  agents 
claiming  them  under  the  will  of  his  fother  and  as  the  consi- 
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kration  for  the  charge  of  30,000/.  on  the  Antrim  estates,        1845. 

iuch  of  them  as  were  then  in  the  possession  of  Lord  Sbeit- 

*^  ^  Stewart 

eer  Chichester*  twenty-nine  in  number,  for  1000/.  each,  were    ,      *^- 

•^  '  Marquis  or 

deliyered  to  the  Marquis.  The  other  debentures,  thirty-three     Doneoau 

in  number,  could  not  be  found;  and  the  Company  having      statemmt. 

refused  to  issue  new  debentures  to  the  Marquis  of  Donegal 

b  their  place,  unless  Lord  Spencer  Chichester ^  as  executor 

of  his  father,  consented  thereto,  he,  on  the  31st  of  May,  1810, 

executed  an  instrument  under  his  hand  and  seal,  authorizing 

the  Company  to  transfer  all  the  shares  and  interest  of  the 

late  Lord  Donegal  appearing  in  the  books  of  the  Company 

^  the  Marquis  of  Donegal^  and  consenting  that  the  Com- 

>aDy  should  issue  new  debentures  to  the  Marquis  of  Donegal 

1  place  of  such  of  the  former  debentures  as  had  been  lost: 

nd  thereupon  the  Company,  in  September,  1810,  issued 

ew  debentures  to  the  Marquis  of  Donegal^  in  the  place  of 

liose  which  had  been  lost,  stating  on  the  face  of  them  that 

bey  were  granted  in  lieu  of  the  old  ones.    The  Marquis  of 

)onegal  afterwards  converted  all  the  debentures  to  his  own 

se.     Interest  was  paid  on  the  30,000/.  by  the  Marquis  of 

Donegal  up  to  the  year  1811.     Lord  Spencer  Chichester 

led  on  the  23rd  of  February,  1819,  leaving  four  younger 

hildren,  who  were,  under  his  marriage  settlement,  entitled 

y  the  charge  of  15,000/.  among  them.     At  his  death  there 

ras  an  arrear  of  interest  due  on  the  charge  of  15,000/. 

During  his  lifetime  Lord  Spencer  Chichester  granted 
everal  annuities,  and  charged  his  interest  in  the  two  sums  of 
5,000/.  and  30,000/.  with  the  payment  thereof.  He  also 
lortgaged  bis  interests  therein,  to  secure  the  repayment  of 
lonies  advanced  to  him ;  and  being  indebted  to  divers 
ersons  in  large  sums  of  money  by  judgment  and  otherwise, 
nd  being  desirous  to  provide  a  fund  for  the  liquidation  of 
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1845.        his  debts,  by  indenture  of  the  4th  of  October,  1810,  made 
Stewabt     between  Lord  Spencer  Chichester  of  the  first  part,  the 
Marquibof    *®^®^*^^  scheduled   creditors  of  Lord   Spencer   ChkketUr 
Donegal,     ^hose  names  and  seals  were  thereunto  set  and  affixed,  of 
Statement,     the  sccond  part,  and  the  plaintiffs,  the  Honourable  Mcnt- 
gomerie  Stewart  and  James  Kibbletahitey  of  the  third  part, 
Lord  Spencer  Chichester^  at  the  request  and  by  the  di^e^ 
tion  of  the  parties  of  the  second  part,  assigpied  unto  IfoR/- 
gomerie  Stewart  and  James  KibblewhitCf  their  executors, 
&c.,  his  life  interest  in  the  sum  of  15,000/.,  and  his  contin- 
gent interest  in  the  sam6,  in  the  event  of  there  being  no 
issue  of  his  marriage  liying  at  the  time  of  his  decease;  and 
also  the  said  sum  of  30,000/. ;  upon  trust  thereout  to  redeem 
the  several  annuities  granted  by  him,  and  then  to  apply 
the  residue  in  payment  of  the  scheduled  and  other  debts  of 
Lord  Spencer  Chichester^  in  the  manner  therein  mentioned. 

After  the  execution  of  this  deed.  Lord  Spencer  ChickU' 
ter  charged  the  surplus,  which  should  remain  after  perfor- 
mance of  the  trusts  thereof,  with  the  payment  of  dirers 
sums  of  money. 

The  original  bill  was  filed  in  October,  1817 ;  and  the 
amended  bill,  upon  which  the  cause  was  heard,  was  filed  in 
August,  1831,  by  the  trustees  in  the  deed  of  October,  1810, 
and  others,  on  behalf  of  themselves  and  the  scheduled  cre- 
ditors in  that  deed,  and  other  the  creditors  of  Lord  Spencer 
Chichester  ;  and  it  prayed  that  the  trusts  of  the  settlement 
of  November,  1761,  and  ofthe  other  deeds  in  the  bill  stated, 
regarding  the  sum  of  15,000/.,  might  be  carried  into  execu- 
tion ;  and  for  an  account  of  the  sum  due  for  interest  there- 
on at  the  death  of  Lord  Spencer  Chichester;  and  that  the 
principal  and  interest  might  be  raised  and  applied  according 
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>  the  trusts  of  the  marriage  settlement  of  Lord  Spencer  Chi-        1 845. 

tester y  and  the  deeds  of  October,  1810,  and  the  other  deeds  "^        ' 

Stewart 

lerein  mentioned  relating  to  the  same ;  and  that  the  trusts  «• 

Marquis  of 
"the  will  of  Arthur  Marquis  of  Donegal^  so  far  as  related     Donegal. 

>  the  said  sum  of  30,000/.,  might  be  declared  valid;  and      statement^ 
lat  it  might  be  declared  that  the  said  sum  of  30,000/.  was 

lereby  well  charged  upon  the  lands  and  estates  through 
hich  the  Lagan  Navigation  passed  or  was  carried  on,  in 
le  county  of  Antrim ;  and  that  same  might  be  raised  and 
>plied  according  to  the  trusts  of  the  deed  of  1810,  and  the 
ghts  of  the  parties :  and  that,  in  case  it  should  appear 
lat  Arthur  Marquis  of  Donegal  had  no  power  to  charge 
le  settled  estates  with  the  said  sum  of  30,000/.,  or  that  said 
states  were  not  liable  to  the  payment  of  that  sum  under 
16  Acts  of  Parliament  and  the  will  of  the  Marquis,  then, 
lat  it  might  be  decreed  that  the  defendant,  George  Augustus 
larquis  of  Donegal,  by  having  accepted  the  debentures 
^queathed  to  him  by  the  will  of  his  father,  had  elected  to 
Lke  under  and  abide  by  the  will,  and  to  make  his  estates 
sible  to  the  charge  of  30,000/. ;  and  that  said  charge,  and 
le  interest  thereof,  might  accordingly  be  declared  a  valid 
large  on  the  life  estate  of  the  defendant,  the  Marquis  of 
Donegal:  or  that,  in  any  event,  the  Marquis  of  Donegal 
ight  be  decreed  to  be  personally  liable  to  the  payment  of 
le  said  sum  and  interest. 

The  right  of  the  plaintiffs  as  to  the  charge  of  15,000/. 
as  not  disputed :  but  the  defendants,  the  Marquis  of  Do- 
?galf  and  his  son,  the  Earl  of  Belfast  (who,  under  family 
^ttlements,  were  entitled  to  successive  estates  for  life  in  the 
.ntrim  estates,  with  remainder  to  Lord  Chichester^  thein- 
.nt  son  of  the  Earl  of  Belfast^  in  tail  male),  insisted  by  their 
iswer,  and  in  argument,  that  the  30,000/.  was  not  a  charge 
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1845.        on  the  Antrim  estates,  because  the  Lagan  Navigationdid 

not  pass  through  any  part  of  the  settled  estates  in  the  jkk- 

9'  session  of  the  defendant,  the  Marquis  of  Donegal,  unless 

MARQXnS  OF 

Donegal,  the  River  Lagan  might  be  considered  as  part  of  the  Jiin- 
Siatem^t,  gatiou ;  and  secondly,  that  the  settled  estates  ought  not  to  be 
charged,  if  at  all,  with  more  than  the  sum  which  the  %UA 
and  debentures  to  which  the  late  Marquis  was  entitled, 
would  have  produced  if  sold  on  the  day  of  his  death;  it 
being  the  intention  of  the  Le^slature,  that  the  ownenoT 
settled  estates  through  which  the  Navigation  passed  sboold 
give  to  their  heirs  an  equivalent  in  value,  in  debentures  or 
stock  of  the  Company,  for  the  sum  charged  by  them  on  the 
settled  estates  for  their  younger  children.  These  two  ob- 
jections were  given  up  in  the  course  of  the  argument,  the 
Lord  Chancellor  having  expressed  a  decided  opinion  against 
them.  The  defendant  further  insisted,  first,  that  the  late  Mar- 
quis oi Donegal  did  not  comply  with  the  condition  which  by 
the  Act  of  Parliament  was  made  necessary  to  the  validity  of 
the  charge ;  namely,  that  the  person  making  such  charge 
should  assign  or  bequeath  to  his  heir  such  interest  as  he 
might  then  have  in  the  joint  stock  of  the  Company :  for  that, 
at  the  death  of  the  lateMarquis,  his  son,  the  present  Marquis, 
was  strict  tenant  for  life,  and  the  first  estate  of  inheritance 
was  then  in  the  defendant,  the  Earl  of  Belfast;  and  there- 
fore, ^although  the  defendant,  George  Augustus  Marqms  of 
Donegal^  was  then  the  heir  at  law  of  the  late  Marquis,  be  was 
not  his  heir  within  the  true  construction  of  the  Act  of  Par- 
liament ;  the  object  of  the  Act  being,  that  the  idterest  in  the 
stock  so  assigned  or  bequeathed  should  go  along  with  the 
estates  charged.  Secondly,  that  the  power  to  charge  was 
extinguished  by  the  recoveries  of  1791  and  the  settiements 
of  1792;  or,  if  not,  that  the  settlement  of  1792,  amounted 
to  a  contract  not  to  execute  the  power  so  far  as  the  same 
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ad  reference  to  the  advances  made  by  the  late  Marquis 
rioT  to  its  execution;  and  that  the  charge  by  the  will 
ould  only  be  supported  to  the  extent  of  advances  made 
fter  May,  1 792.  Thirdly,  that  hord  Spencer  Chichester^  by 
fining  with  the  defendant,  the  Marquis  of  Donegal^  in  his 
pplication  to  the  Qompany  for  new  debentures  in  lieu  of 
hose  which  had  been  lost,  concurred  in  an  act  whereby  the 
ebentures  were  placed  in  the  power  of  the  Marquis  of  Do- 
egal^  and  enabled  him  to  commit  a  breach  of  trust,  and 
ppropriate  them  to  his  own  use ;  and  that  to  the  extent 
f  those  debentures,  the  benefit  of  which  was  thus  lost  to 
be  owners  of  the  inheritance,  the  charge  of  30,000/.  was 
0  validated. 
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The  Duke  of  Hamilton  was  made  a  party,  as  heir  at  law 
f  the  surviving  trustee  to  preserve  contingent  remainders 
B  the  settlement  of  1761 ;  the  Earl  of  Wemys^  as  heir  at 
iwof  Lord  Elcho;  and  Lord  Massarene,  as  heir  at  law  of 
be  surviving  trustee  to  preserve,  &c.,  named  in  the  settle- 
lent  of  the  19th  of  May,  1792. 

The  case  was  argued  in  Easter  Term,  1844.  The  cause 
lien  stood  over  to  add  parties.  In  the  mean  time  and  be- 
>re  the  present  argument,  George  Augustus  Marquis  of 
Donegal  died. 

Mr.  Sergeant  Warren^  Mr.  Moore^  Mr.  Nelson,  Mr.  Dix     Arguinent, 
nd  Mr.  Christian,  for  the  plaintiffs. 


The  Solicitor  General  (Mr.  Greene,)  Mr.  Gilmore,  Mr 
hooke  and   Mr.  F.  W.  Walsh,   for  the  principal  defen- 
ants. 


Stewart 

V. 
MARQinS  OP 
DONEGAI*. 

Argument, 


CASES  IN  CHANCERY. 

The  following  cases  were  referred  to :  Galway  y.  Ba- 
ker {a)  ;  Bickley  v.  Guestib) ;  The  Case  of  the  ChanceMof 
Ox/ord(c) ;  New  River  Company  v.  Graves(d) ;  Coundm 
V.  Clarke(e) ;  The  Attorney  General  v.  Hall{f)  ;  Taylor 
V.  fVebbQjf)  ;  Beale  v.  Beale{h)  ;  Broumsword  v.  Edtcards{i); 
Doe  V.  Martin(k), 


Judgment.        ThE  LoRD  CHANCELLOR  I — 

The  right  to  the  15,000/.  provided  for  younger  children 
by  the  settlement  of  1761,  is  not  disputed.  The  contests 
as  to  the  30^000/.  charged  by  the  will  of  1 795  upon  the  An- 
trim estates  comprised  in  the  settlement  of  1792.  By  the 
settlement  of  1761  the  estates  in  question,  which  comprised 
the  River  Lagan  and  the  soil  thereof,  were  limited  to  the 
first  Marquis,  then  Earl  of  Donegal,  for  life;  with  remain- 
der (subject  to  a  jointure  rent-charge,  and  portions  for 
younger  children)  to  his  first  and  other  sons  in  tail  male;  with 
remainder  over.  Lord  Donegal  had  powers  reserved  to 
him  to  jointure  an  after-taken  wife,  and  to  charge  portions 
for  younger  children,  and  to  grant  building  and  other  leases, 
as  to  some  of  which  he  was  bound  only  to  reserve  the  pre- 
sent rents ;  and  a  separate  power  of  leasing  was  resened 
to  him  over  Island  Magee.  The  Lagan  Navigation  Act 
passed  in  1779-80,  by  which  power  was  given  to  every 


(«;  7   CI.   &  F.  379  ;  S.  C.  (/)  Note  to  Ross  v.  Ross,  I  he 


West.  4G7. 

(b)  1  R.  &  My.  440. 

(c)  10  Rep.  53,  57  b. 
(^2  Vern.431. 

(e)  Hob.  29,31. 


&  W.  158. 
(^>  Styles.  319. 
(A)  1  P.  Wms.  244. 
(0  2  Ves.  243. 
(A)  4  T.  R.  39. 
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«cril>er  to  the  Navigation,  through  whose  lands  theNa-        1845. 

ation  should  pass,  to  charge  his  real  estate  for  the  use   ~    * 

bis  younger  children  with  such  sums  which  he  might  «. 

^  Marquis  of 

re  in  the  joint  stock  as  he  should  assign  or  bequeath  to     Doneoai*. 

heir«  This  power,  I  may  observe,  was  an  enabling  one ;  JM<fyment, 
a  man  whose  estate  was  not  in  settlement  could  charge 
IS  he  pleased  without  the  aid  of  the  Act :  its  object  pro- 
sedly  was,  that  the  proprietors  of  estates  through  which 
i  Navigation  should  pass,  should  have  a  property  and  in- 
est  therein.  Bearing  in  mind  that  the  power  was  in- 
ided  to  apply  to  estates  in  strict  settlement,  the  object, 
expressed,  explains  the  sense  in  which  the  word  heir  is 
3d;  it  means  the  heir  to  the  estate,  and  as  nomen  collectU 
m  would  include,  as  far  as  the  law  would  permit,  all  per- 
is claiming  in  succession  under  a  settlement ;  for  it  could 
t  have  been  intended  that  a  tenant  for  life,  although 
illy  heir,  should  take  the  absolute  interest  in  the  Navi- 
tion  shares  under  an  exercise  of  the  power,  whilst  the  re- 
linder-man  in  tail  should  bear  the  burden  of  the  charge 
thout  the  benefit  of  the  supposed  equivalent :  that  would 
t  effectuate  the  intention  that  the  proprietors  of  estates 
-ough  which  the  Navigation  passed  should  have  a  pro- 
rty  therein.  The  power  was  incident  to  the  *estate ;  for 
ne  but  a  person  through  whose  lands  the  navigation 
ssed  could  exercise  it.  Like  all  powers  for  the  benefit  of 
nan's  family  over  his  settled  estates,  it  was  in  the  nature 
a  benefit  to  himself;  but  its  operation  was  to  enable  him 
exchange  his  shares  in  the  Navigation  for  a  charge  on 
B  land  for  his  younger  children.  The  actual  provision 
ist  move  from  himself,  viz.,  the  equivalent  to  the  heir ; 
It  the  Act  of  Parliament  enabled  him  to  exchange  it  for 
charge  on  the  land  as  between  the  eldest  and  the  younger 
ildren.    It  was  not  denied  that  thb  power  was  one  which 
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1845. 


Stewart 

V. 

Marquis  of 
Donegal. 

Judgment, 


the  donee  might  release  or  contract  not  to  execute;  and  in 
that  view  I  concur. 

The  questions  which  I  still  have  to  consider  are,  first, 
whether  the  first  Marquis,  by  his  subsequent  acts,  destroyed 
or  released  his  power  as  to  advances  before  the  settlement 
of  1792  ;  for  it  was  admitted  by  the  counsel  for  the  defen- 
dant that  the  power  under  the  Act  remained  as  to  advances 
subsequently  to  that  settlement:  and  secondly,  whether  as 
to  subsequent  advances  the  power  was  well  executed  by 
the  Marquis's  will :  and  thirdly,  if  it  was,  whether  Lord 
Spencer  Chichester  could  claim  the  benefit  of  the  charge 
in  consequence  of  his  having  consented  to  new  debentures 
being  gpranted  to  the  second  Marquis. 


It  was  insisted  for  the  defendant  that  the  power  was  de- 
stroyed by  the  recovery ;  whilst  for  the  plaintiff  it  was  ar- 
gued that  the  power  was  in  its  nature  simply  collateral,  and 
being  created  by  Act  of  Parliament,  could  not  be  aflFected 
by  the  recovery.  I  have  already  stated  my  view  of  the  na- 
ture of  the  power :  I  think  it  was  not  intended  to  be  destroyed 
by  the  recovery ;  and  that  the  recovery  would  not  have  that 
operation  contrary  to  the  intention  of  the  parties.  It  vas 
then  insisted  that  it  was  in  effect  extinguished  by  the  deeds 
of  1791  and  1792.  The  deed  of  May,  1791,  for  makings 
tenant  to  the  prcBcipe  was  expressly  made  subject  to  Lord 
DonegaVs  power  to  raise  30,000/.  for  his  own  benefit  oat 
of  another  estate  in  the  settlement  of  1761,  which  shows 
that  he  did  not  by  the  deed  and  recovery  intend  to  affect 
his  ownership.  The  recovery  was  to  enure  to  Lord  Dwt- 
gal  for  life  ;  remainder  as  Lord  Donegal  and  Lord  Chiches- 
ter (afterwards  Marquis  of  Donegal)  should  appoint;  andin 
default  of  and  until  appointment,  to  the  uses,  and  subject 
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>  the  powers,  in  the  settlement  of  1761 :  and  it  was  pro-        1845. 

ided  that,  until  appointment,  Lord  Donegal  might  exer- 

86  all  the  powers  reserved  to  him  by  the  settlement  of  »• 

^  ''  Mabquis  of 

r61.    This,  I  think,  shows  that  the  parties  did  not  intend     Donegal. 

>  disturb  any  of  Lord  DonegaTs  powers,  although  they      Judgment. 
ily  adverted  to  those  created  by  the  settlement  of  1761. 

lut  by  the  frame  of  the  deed  and  the  intention  of  the  par- 
es, even  the  latter  were  only  to  remain  until  appointment, 
(y  a  deed  of  17th  of.  May,  1792,  Lord  Donegal  and  his 
>n  appointed  the  estates  (subject  to  the  estate  for  life  of 
«ord  Donegal,  and  to  the  several  powers  of  leasing,  and 
>inturing  and  charging,  and  all  other  the  powers  vested 
1  or  belonging  to  him  at  the  execution  of  the  deed,  whether 
ley  were  appendant  to  his  estate  for  life  or  relating  thereto, 
r  in  gross,  or  otherwise  howsoever)  to  Lord  Archibald  Ha- 
niton  in  fee,  in  order  that  he  might  join  in  the  intended 
^settlement  of  the  estates.  This  deed  was  altogether  an 
nnecessary  one ;  but  it  clearly  proves  that  the  parties  did 
ot  intend,  previously  to  the  settlement,  to  affect  any  power 
ested  in  Lord  DonegaL  The  power  under  the  Lagan  Na- 
igation  Act  was,  I  think,  included  with  all  other  powers 
ested  in  Lord  Donegal,  and  was  saved  by  the  deed. 

I  take  a  different  view  of  the  settlement  of  the  19th  of 
lay,  1792.  It  recites  Lord  DonegaTs  powers  under  the 
ittlement  of  1761,  and  his  right  to  fine  down  the  leases  of 
Eut  of  the  estates,  and  the  agreement  to  settle  the  estates 

>  the  uses,  and  subject  to  the  powers,  &c.,  after  contained, 
'he  deed  then,  which  was  made  for  valuable  considerations 
lOving  from  both  father  and  son,  proceeds  to  convey  the 
itates  in  strict  settlement ;  under  which  Lord  Donegal  was 
lade  tenant  for  life,  with  remainder  to  the  late  Marquis 
\T  life ;  with  remainder  to  his  first  and  other  sons  in  tail 
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1845.        male  ;  with  remainoers  over  :  and  the  conveyance  was  made 

"        '        '   subject  to  the  term  for  raising  portions  for  younger  childrea 

V,  under  the  settlement  of  1761,  and  to  the  jointure  proTided 

MARQinS  OF 

Donegal,  for  Lord  DonegaCs  second  wife  under  the  power  in  that 
Judgment.  Settlement.  But  there  is  no  saving  of  any  power  vested  in 
Lord  Donegal  under  the  settlement  of  1761  or  otherwise, 
and  a  new  power  of  jointuring  is  reserved  to  him ;  Oast 
are  also  new  powers  of  leasing  expressly  requiring  the  then 
greatly  improved  rent  to  be  reserved,  when  before  the  le- 
settlement  he  might  have  reserved  the  old  rent  and  taken 
fines  :  and  there  is  a  separate  power  to  the  Marquis  tx)  de^ 
mise  Island  Magee.  The  usual  powers  are  reserved  to  the 
other  tenants  for  life.  Now  by  force  of  this  settlement,  I 
am  of  opinion  that  the  old  powers  in  the  settlennent  of  1761, 
and  by  a  parity  of  reason  the  power  as  to  past  advances  in 
the  Navigation  Act,  were  destroyed.  The  operation  of  the 
deed  as  a  conveyance  by  Lord  Donegal^  the  tenant  for  life, 
and  Lord  Archibald  Hamilton^  the  remainder-man  in  fee, 
was  to  exclude  and  destroy  all  powers  vested  in  the  tenant 
for  life ;  they  were  not  saved,  and  he  could  not  exercise 
them  contrary  to  his  own  grant.  The  reservation  of  new 
powers  for  the  old  purposes,  but  under  other  restriciions, 
proves  the  intention  to  have  been  to  extinguish  the  oW 
powers  and  to  give  to  Lord  Donegal  only  the  powers  created 
by  and  depending  upon  the  settlement.  It  appears  clear 
to  me  that  the  power  under  the  Navigation  Act  as  to  past 
advances  is  subject  to  the  same  law.  It  was  saved  with  the 
other  powers  until  the  resettlement,  and  it  afterwards  fell 
with  them.  The  estates  were  intended  to  be  resettled  sub- 
ject only  to  the  new  powers.  I  am,  therefore,  of  opinion 
that  the  charge  by  the  first  IVIarquis  on  the  settled  estate 
was  void  as  to  advances  previously  to  the  resettlement  As 
I  have  already  observed,  it  was  admitted  that  the  power 
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inder  the  Act  remained  as  to  future  advances;  for,  inde- 
pendently of  contract,  this  power  had  just  the  same  opera- 
ion  upon  the  new  setttlement  as  it  originally  had  upon  the 
Ad  one.  The  question  then  is,  was  it  well  executed  by 
Jie  will  ?  The  words  of  the  Act  are  literally  complied 
vith ;  for  the  Navigation  shares  are  given  to  the  heir ;  and 
le  was  both  heir  in  the  technical  sense,  and  heir  as  regarded 
lie  right  to  the  estate :  he  was  the  eldest  son  and  tenant 
br  life  of  the  estate.  But  the  Act  did  not  intend  that  he 
(hould  take  the  whole  interest  in  the  shares  when  he  was 
3[Ut  tenant  for  life  of  the  estate  ;  although  that  intention  is 
to  be  implied,  and  is  not  expressed.  But  the  Act,  I  think, 
must  be  held  to  effectuate  its  own  intention ;  and,  there- 
Fore,  the  gift  in  the  will  to  Lord  Belfast,  his  heirs,  execu- 
tors, administrators  and  assigns,  will,  I  think,  enure  accord- 
ng  to  the  title,  for  the  benefit  of  the  remainder-man  under 
:he  settlement  who  takes  subject  to  the  charge ;  just  as  a  re- 
servation of  rent  in  a  lease  under  a  power  to  the  tenant  for 
ife,  bis  heirs  and  assigns,  would  be  deemed  tantamount  to 
I  reservation  to  the  persons  entitled  in  remainder.  The 
power  is  expressly  referred  to,  and,  therefore,  no  one  could 
icquire  the  shares  under  Lord  Donegal^  with  notice  of  the 
Hrill,  without  notice  that  he  was  but  tenant  for  life  of  them. 
If  the  power  was  well  executed,  the  younger  children  enti- 
tled to  the  charge  cannot  be  affected  by  an  improper  dispo- 
sition of  the  shares  by  the  tenant  for  life. 


1845. 


Stewabt 

V, 

Marquis  of 

DONBQAI^. 

Judgment, 


This  brings  me  to  the  last  question,  viz.,  that  Lord  Spen- 
zer  Chichester  lost  his  right  to  the  charge  by  concurring 
in  vesting  the  shares  in,  and  obtaining  new  ones  to  be  granted 
to  his  elder  brother,  Lord  Donegal,  It  does  not  appear  to  me 
that  his  acts  had  that  operation  ;  for  he  joined  only  as  exe- 
cutor of  his  father;  and  it  merely  was  to  transfer  the  shares 
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' 1 ' 

Stewart 

V. 

Marquis  of 
Donegal. 

Judpnent, 


to  the  Marquis  under  the  bequest  in  the  will ;  and  the  aatko- 
rity  to  grant  new  debentures  in  the  place  of  some  which  were 
lost,  did  not,  I  think,  affect  his  claim :  the  new  debentores 
were  expressed  on  the  face  of  them  to  be  merely  to  supply 
the  loss.  There  was  no  fraud  on  the  part  of  Lord  Spencer 
Chichester^  nor  such  an  act  as  could  amount  to  a  release  or 
waiver  of  his  claim  to  the  charge  in  his  favour  :  indeed  thk 
point  was  made  at  the  close  of  the  argument  and  was  not 
urged  by  either  of  the  leading  counsel  for  the  defendant; 
but  I  have  given  to  it  the  same  consideration  which  I  hare 
bestowed  on  the  other  points.  The  result  is,  that  the  plain- 
tiffs will  be  declared  to  be  entitled  to  the  charge,  as  far  as  it 
was  represented  by  advances  subsequently  to  the  settlement 
of  1792;  and  it  must  be  referred  to  the  Master  to  inqaire 
what  advances  were  so  made.  The  other  accounts  and  in- 
quiries will  be  of  course. 


After  the  disposition  of  the  principal  points  in  the  case,     j 
some  questions  arose  as  to  costs.     The  Lord  Chancel- 
lor held, — First,  that  trustees  to  preserve  contingent  re- 
mainders were  not  necessary  parties  to  the  suit;  that  they 
stood  in  the  same  situation  as  relessees  to  uses ;  and  that 
the  plaintiff  should  pay  their  costs  and  not  have  them  oTer. 
Secondly,  that  so  much  of  the  costs  of  the  suit  as  related  to 
the  raising  of  the  30,000/.  out  of  the  estate,  should  be  borne 
by  the  estate ;  and  that  so  much  of  the  costs  as  were  occa- 
sioned by  bringing  before  the  Court  incumbrancers  on  the 
charge  of  30,000/.  should  be  borne  by  the  charge.   That  in 
a  foreclosure  suit  the  case  was  different,  for  the  mortgagor, 
being  in  default,  not  having  paid  the  money  when  he  ought, 
must  pay  the  costs  occasioned  by  any  assignments  of  the 
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>rtgage  which  had  been  made, — he  mast  pay  all  the  costs        1845. 
the  suit.     But  this  was  the  case  of  a  charge  upon  a  fa-      stbwabt 

y  estate ;   and  the  difficulties  in  raisins:  it  had  been    ,,     *'* 

^  ^  Marquis  OP 

ated  by  the  family  instruments.  Donbgal. 

^^       Judgment, 

The  notes  of  the  decree  were  afterwards  spoken  to  with 
^rence  to  a  question  of  election,  arising  upon  the  will  of 
thur  Marquis  of  Donegal^  and  a  reference  upon  the 
iject  was  directed. 


Extract  from  the  Decree. — Declare  that  the  charge  or  sum  Dteree. 
30,000/.,  in  the  said  will  and  in  the  pleadings  mentioned, 
to  the  amount  of  all  sums  subscribed  or  advanced  by  Ar- 
If,  late  Marquis  of  Donegal^  towards  carrying  on  the  La- 
Q  Navigation,  in  the  pleadings  mentioned,  subsequent  to 
^  indenture  of  re-settlement  bearing  date  the  19th  of  May, 
92,  well  charged,  by  virtue  of  the  Act  passed  in  the  nine- 
mth  and  twentieth  years  of  the  reign  of  his  late  Majesty, 
ng  George  the  Third,  and  the  will  of  the  said  Arthur^ 
e  Marquis  of  Donegal^  on  the  estates  in  the  county  of 
itrim,  in  the  pleadings  in  this  cause  mentioned,  and  com- 
sed  in  the  sdd  settlement  bearing  date  the  12th  of 
»vember,  1761.  And  it  is  further  ordered  and  decreed, 
t  it  be  referred  to  the  Master  to  take  an  account  of  all 
us  subscribed  or  advanced  by  the  said  Arthur^  late  Mar- 
8  of  Donegaly  in  or  towards  carrying  on  said  Naviga- 
I  from  the  said  19th  day  of  May,  1792,  to  his  death; 
I  do  also  take  an  account  of  what  is  now  due  for  princi- 
and  interest  on  so  much  of  the  said  charge  or  sum  of 
OOO/.  as  was  equal  in  amount  to  the  sums  so  subscribed 
sidvanced  as  aforesaid.  And  it  is  further  ordered  and  de. 
ed,  that  the  said  Master  do  inquire  and  report  whether 
!  late  Marquis  of  Donegal  elected  to  take  under  the  will 
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1845.        of  his  father,  Arthur  Marquis  oiDonegal^  or  not;  and  in 
case  he  did  elect,  then  and  in  such  case  it  is  further  ordered 

STEWART 

Ma   "       F    ^^^  ^^^  ^^  Master  do  inquire  and  report  in  what  manner 
Donegal,     g^y  payments  made  by  him  on  account  of  said  charge  or 
Dttrte.       interest  thereof  are  to  be  attributed ;  and  in  case  the  Mas- 
ter shall  find  that  the  late  Marquis  oi Donegal  A\A  not  elect 
to  take  under  the  said  will,  then  and  in  such  case  it  is  fur- 
ther ordered  that  the  said  Master  do  inquire  and  report  in 
what  manner  such  payments  are  to  be  attributed.    [The 
plaintiffs  were  decreed  their  costs  in  the  cause.]    And  it  is 
further  ordered  that  the  defendants,  the  Duke  otHamiUfm, 
the  Earl  of  Wemys  and  Viscount  Massarene  do  have  their 
costs  against  the  plaintiffs,  the  plaintiffs  not  to  have  the 
same  over  against  the  estates.  And  the  Court  doth  declare 
that  all  the  other  defendants  are  entitled  to  their  costs  io 
manner  following,  that  is  to  say :  such  of  them  as  were 
made  parties  only  as  being  interested  in  the  said  charges  of 
15,000/.  and  30,000/.,  or  either  of  them,  to  have  their  costs 
against  the  charge  or  charges  in  respect  of  which  they  weie 
made  parties ;  but  all  the  said  other  defendants,  save  as 
hereinbefore  particularly  mentioned,  to  have  their  costs  OQt 
of  the  said  estates. — Reg,  Lib,  No.  69. 
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1845. 


COSTELLO,  Petitioner;  BURKE,  Bart.,  Respondent. 
DO  WELL  ».  BURKE. 

November  3. 

In  the  year  1806  Sir  John  «7.  Burke  executed  his  bond  lo  a  petition 

matter  a  con- 

and  warrant  to  John  Doolan,  in  the  penal  sum  of  1600/.,  ditionai  order 
conditioned  for  the  payment  of  the  principal  sum  of  800/.,  mentofare-  ' 
with  lawful  interest.     Upon  this  bond  judgment  was  en-  tbe^tmof*^ 
lered   in  Michaelmas   Term,    1806:  and    that  judgment  ^*^'-^^^\^*^ 
afterwards  became  vested  in  the  petitioner,  James  Costello;  the  petitioner/' 

'^  '  onthejudg- 

who  in  November,  1837,  presented  a  petition  under  the  ™ent,  was 

made  absolute ; 

5  &  6  Will.  IV.  c,  65,  praying  for  a  receiver  over  certain  with  liberty  to 

the  Master,  at 

landfl,  which,  at  the  time  of  the  rendition  of  the  judgment,  the  instance  of 
were  the  estate  of  the  conusor,  but  had  afterwards  been  to  ascertain 
told  and  conveyed  by  him  to  Allen  DoweU,  The  affidavit  *  iil^re^n- 
verifying  the  petition  stated  the  amount  of  the  sum  claimed  ffo°dedfro*mrc- 
to  be  due  for  principal,  interest  and  costs,  on  foot  of  the  l^'^^ w^J^xv 
judgment;  and  on  the  24th  of  November,  1837,  a  condi-  «•  27,  s.  42, 

^  in  the  of- 

tional  order  was  made  for  the  appointment  of  a  receiver  fioe,  as  a  bar 

to  more  than 

over  the  lands  or  a  competent  part,  ''  to  pay  the  sum  of  six  years'  ar- 
1506/.  18«.  5^d,,  stated  to  be  due  to  the  petitioner,  for  prin-  rest,  though  he 
cipal,  interest  and  costs,  on  foot  of  the  judgment."  it  in^showing*'" 

cause  against 
the  conditional 

In  consequence  of  the  absence  of  the  respondent  from  ^'^^''t-^^n^ 
the  country,  this  conditional  order  could  not  be  served  the  order  was 

much  more 

tipon  him.     It  was  renewed  by  order  of  the  9th  of  Septem-  than  the  princi- 
pal money  and 
six  years'  inte- 
rest thereon. 
The  Court  having,  at  the  instance  of  the  respondent,  restrained  the  petitioner  from  proceed- 
ing on  the  order  for  the  receirer,  the  respondent  undertaking  to  pay  him  a  certain  annual  sum ; 
1b«  petitioner  is  not  entitled  to  appropriate  the  monies  paid  him,  pursuant  to  that  order, 
^%o  the  discharge  of  interest  which  had  accrued  due  more  than  six  years  before  the  making 
«f  the  conditional  order. 
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ber,  1839  ;  and  service  of  that  renewed  order  on  the  respon- 
dent, and  on  Allen  Dowell^  the  purchaser,  having  been 
effected,  cause  was  shown  against  making  it  absolute  by 
Allen  Dowell ;  viz.,  that  there  were  other  estates  of  which 
the  respondent  was  seised  at  the  time  of  the  rendidoo  of 
the  judgment,  which  had  been  conveyed  to  a  trustee,  upon 
trust  to  indemnify  the  lands  sold  to  him  against  all  incum- 
brances ;  and  that  he  had  instituted  a  suit  (Dowdl  v. 
Burke)  for  the  sale  of  those  lands,  and  that  all  the  incom- 
brancers  except  the  petitioner  had  proved  their  demands 
under  the  decree  which  had  been  pronounced  in  that  cause; 
and  that  the  petitioner  ought  to  resort  to  those  lands  for 
payment  of  his  demand.  He  did  not  make  any  objection 
to  the  amount  of  the  sum  claimed  to  be  due  on  foot  of  the 
petitioner's  judgment.  On  the  31st  of  January,  1840,  the 
conditional  order  of  the  9th  of  September,  1839,  was  made 
absolute ;  and  it  was  referred  to  the  Master  to  approve  of 
a  proper  person  to  be  appointed  receiver :  and  it  was  or- 
dered that  the  Master  be  at  liberty,  at  the  instance  and 
request  of  the  respondent,  to  inquire  into  and  ascertun 
what  was  due  to  the  petitioner  for  principal,  interest  and 
costs,  after  all  just  allowances. 


By  another  order  of  the  6th  of  May,  1840,  it  was  or- 
dered that  the  petitioner  be  stayed  from  proceeding  in  the 
matter  for  a  receiver,  upon  the  terms  of  Allen  Dowell  pay- 
ing to  the  petitioner  the  sum  of  350/.  per  annum  (tbt 
being  the  rental  of  the  lands  over  which  it  was  ordered  that 
the  receiver  should  be  appointed),  by  half-yearly  payments, 
he  undertaking  so  to  do. 


On  the  21st  of  June,  1843,  Edmund  Dowell^  the  son 
and  heir  of  Allen  Dowell^  who  had  died,  obtained  an  order 
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of  reference  to  the  Master,  to  report  the  sum  due  to  the 
petitioner  on  foot  of  the  judgment,  and  also  to  tax  the 
petitioner's  costs. 

Under  this  order  the  petitioner  filed  a  charge  claiming 
the  sum  of  1506/.  ISs.  5^d,,  mentioned  in  the  conditional 
order  of  November,  1837,  and  subsequent  interest  on  the 
principal  sum  of  800/.,  late  currency ;  and  he  appropriated 
the  payments  made  to  him  under  the  order  of  May,  1840, 
first  in  discharge  of  the  interest,  and  afterwards  in  reduction 
of  the  principal.  By  his  discharge,  Edmund  Dowell  in- 
sisted that  the  petitioner  was  only  entitled  to  recover  inte- 
rest from  the  period  of  six  years  antecedent  to  the  date  of 
the  conditional  order  of  1837  ;  and  he  relied  on  the  3  &  4 
Will.  IV.  c.  27,  s.  42. 
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The  Master  reported  that  the  sum  of  202/.  Gs.  Ad.  was 
due  to  the  petitioner  for  principal,  interest  and  costs; 
and  disallowed  his  claim  for  interest  beyond  six  years  before 
the  conditional  order  of  November,  1837. 

To  this  report  the  petitioner  objected :  and  the  objec- 
tions having  been  over-ruled,  it  was  now  moved,  by  way 
of  appeal  from  the  decision  of  the  Master  of  the  Rolls,  that 
the  report  of  the  Master  be  set  aside  or  varied,  pursuant  to 
the  objections  taken  to  it.  By  his  objections  the  petitioner 
insisted,  that  the  Master  was  not  justified  in  reducing  bis 
demand  by  the  aid  of  the  Statute  of  Limitations. 


Mr.  Baker  for  the  petitioner.  Argument, 

The  order  of  November,    1837,  which  was  afterwards 
made  absolute,  is  for  the  appointment  of  a  receiver  to  pay 
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a  certain  specified  sum.  It  is  a  judgment  ascertaining  that, 
at  that  time,  the  particular  sum  specified  was  due  to  tht 
petitioner.  The  respondent,  or  those  deriving  under  him, 
when  showing  cause  against  the  conditional  order,  might 
have  insisted  that  so  much  was  not  due  to  the  petitioner, 
and  might  have  relied  on  the  3  &  4  Will.  IV.  c.  27,  s.  42; 
but,  not  having  done  so  then,  it  was  not  competent  for  them 
to  set  up  the  defence  of  the  Statute  in  the  office ;  for  the 
statute  must  be  relied  on  as  a  defence  at  the  first  opportu* 
nity  of  doing  so :  Prince  v.  Heylin(a);  Walsh  v.  JVaUk{b); 
Harnssou  v.  BasweU{c).  The  direction  to  the  Master  to 
take  the  account  of  the  sum  due,  contained  in  the  absolate 
order,  was  for  the  benefit  of  the  respondent,  in  case,  after 
payments  made  on  account  by  the  receiver,  be  should  desire 
to  know  the  amount  remaining  due.  It  is  the  same  reb- 
rence  which  is  now  embodied  in  the  155  th  General  Rale. 
The  petitioner  has  also  a  right  to  appropriate  the  payments 
of  the  350/.a-year,  voluntarily  made  to  him  by  Mr.  Dowdl, 
to  the  discharge  of  the  interest,  even  though  his  claim  in 
that  respect  was  barred  by  the  Statute :  Mills  v.  Fou?k£s{i); 
Philpott  V.  Jones(e). 


Mr.  Sergeant  Warren  and  Mr.  O'Brien  for  Mr.  Doweli 

The  order  is  for  the  appointment  of  a  receiver  to  pay  a 
specified  sum  stated  to  be  due  to  the  petitioner ;  it  is  not  a 
conclusive  ascertainment  of  the  amount  then  due.  It  would 
not  have  been  proper  to  rely  on  the  3  &  4  Will.  IV.  c.  27, 
8.  42,  on  showing  cause  against  making  the  conditional  (H^ 
der  absolute;  for  the  objection  only  goes  to  the  quantum oi 
the  demand,  not  to  the  right  of  the  petitioner  to  a  receiver; 


(a)   1  Atk.  493. 
(h)  Jones  &  C.  52. 
(c)  10  Sim.  382. 


(rf)  5  Bing.  N.  C.  Abb, 
{e)  2  A.  &  E.  41. 
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and  it  has  been  held  that  the  bar  of  the  Statute  may  be  set 
up  for  the  first  time  in  the  office :  Burne  v.  Robin8on{a). 
There  is  no  right  to  appropriate  the  payments  in  this  case ; 
they  are  payments  made  by  the  direction  of  the  Court : 
Trapaud  v.  Cormich(b) ;  Gregg  v.  Glover(c). 

Mr.  Z>.  R.  Kane  in  reply. 
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Thb  Lord  Chancellor  : — 

1  think  that  Mr.  Dowellj  from  the  peculiar  situation  in 
vhich  he  stands,  is  bound,  if  he  can  maintam  this  objection, 
to  insist  upon  it ;  because  he  claims  under  Sir  John  J. 
Burke,  and  though  he  is  entitled  to  an  indemnity  against 
this  demand,  he  is  also  bound  to  protect  the  estate,  which 
he  alone  at  present  represents.  I  am  not  at  liberty  to  take 
from  a  party  the  defence  which  the  Statute  of  Limitations 
gives  him.  Mr.  DoweU  had  a  right  to  insist  upon  the  Sta^ 
tute,  and  the  question  is,  whether  he  has  lost  that  right. 
The  proceeding  under  the  Receiver  Act  is  ex  parte.  An 
order  for  hearing  a  petition  for  the  appointment  of  a  receiver 
had  been  made,  to  obtaining  which  it  is  necessary  that  the 
party  seeking  for  it  should  swear  to  the  amount  of  the  sum 
which  was  actually  due.  But  the  affidavit  is  not  conclu- 
sive as  to  the  amount  of  the  sum  really  due ;  and  the  party 
who  has  to  answer  the  demand  has  a  right  to  come  in  and 
show  cause  against  the  appointment  of  a  receiver.  I  agree 
with  the  authorities,  that  a  party  insisting  upon  the  Statute 
of  Limitations,  as  a  bar  to  a  demand  against  him,  must  set 
up  that  defence  upon  the  first  opportunity ;  otherwise,  a 
party  might  be  contesting  a  question  of  right,  when  in  fact 
there  was  no  legal  question  to  be  decided ;  for  if  the  Sta- 


Judgment, 


(a)  I  Dru.  &  W.  688,  699. 
(ft)  1  Hog.  277. 


(c)  Fl.  &  K.  614. 
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tute  be  a  bar,  the  cause  ought  to  stop  when  the  defence  b 
set  up.     I  am  not  called  on,  nor  do  I  mean  to  say  wh&t 
might  be  the  effect  of  an  order  for  payment  of  a  particular 
sum,  where  the  particular  circumstances  of  this  case  do  not 
exist :  but  here  there  is  ultimately  an  absolute  order  made, 
not  for  payment  of  the  sum  which  the  party  swears  to  be 
due,  but  with  a  reference  to  the  Master  to  ascertain  the 
sum  which  really  is  due  for  principal,  interest  and  costs. 
It  has  been  said  this  addition  is  similar  to  the  General 
Order  of  the  Court :  that  does  not  affect  its  efficacy.  Wbat 
may  be  the  effect  of  that  General  Order,  I  am  not  called 
upon  to  decide ;  but  can  it  be  seriously  disputed  that,  under 
the  order  in  this  case,  the  Master  was  at  liberty  to  consider 
what  was  the  sum  actually  due?    This  is  not  a  solemn 
pleading,  but  a  summary  remedy  given  by  the  Statute.    I 
conceive  that,  in  proceedings  of  this  nature,  though  a  party 
shows  cause  against  the  appointment  of  a  receiver,  he  is  en- 
titled to  have  the  sum  legally  due  by  him  ascertained  by 
the  Master;  and  that  necessarily  raised  the  question  under 
the  Statute  of  Limitations.     Then  it  was  said  that  the  re- 
spondent has  waived  his  right  to  make  this  objection,  be- 
cause he  submitted  to  pay  an  annual  sum  to  the  petitioner 
equal  to  the  entire  rents  of  the  estate.     That  is  merely  a 
substitution  for  the  order  which  would  have  been  made. 
It  is  a  submission  to  pay  all  that  he  would  be  directed  by 
the  order  of  the  Court  to  pay.     Whatever  may  be  the  au- 
thority of  a  party  to  appropriate   payments   to  demands 
barred  by  the  Statute,  the  cases  on  that  subject  do  not  ap- 
ply to  the  present,  where  the  party  has  been  acting  under 
the  order  of  the  Court.     I  think  that  the  respondent  is  en- 
titled to  the  benefit  of  the  Statute,  and  that  the  order  of  the 
Master  of  the  Rolls  is  right. 
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ALLOT,  Petitioner:  MAHON,  Respondent. 
ALLOT  V.  MAHON. 

November  4. 

I  bill  in  the  first  cause  was  filed  to  raise  the  arrears  A  reoeiTer  was 

appointed  in  a 

mt-charge  granted  by  deed  of  the  25  th  of  July,  1839.  cause  instituted 

by  an  annuitant, 

annuity  affected  the  life  estate  of  the  grantor  in  the  whose  annuity 
charged.     The  bill  in  the  second  cause  was  filed  to  ^.^te,  and^was 
ji  arrear  of  tithe  rent-charge-  ^^tl  ^^ 

prior  judgment 
creditor,  whose 

3  petition  in  the  matter  was  for  a  receiver  on  a  judir-  judgment  af- 

'^  •*      "     fectedthelnhe- 

of  Trinity  Term,  1815,  for  the  penal  sum  of  860/.  Htance.    The 
udgment  affected  the  inheritance  in  the  lands,  must  be  applied 

according  to 
the  legal  righto 

'eceiver  had  been  appointed  in  the  first  cause,  and  ^^^^^t 
Fterwards  extended  to  the  other  cause  and  matter.         Se'cons^t  c? 

the  judgment 
creditor,  apply 

sum  of  250/.  being  in  the  hands  of  the  receiver,  it  ^*>e  'e°^»  ^^^ 

in  payment  of 

m  the  24th  of  June,  1845,  ordered  by  the  Master  of  the  interest  on 

the  judgment 

oils,  that  out  of  that  sum,  the  receiver  should,  after  debt,  and  then 

1         1   •     '/f  •        1  1  1      r  II  of  the  demand 

g  to  the  piaintm  in  the  second  cause  the  full  amount  on  the  life 
demand,  pay  to  Miss  Allots  the  petitioner,  the  sum  of  *' 
being  in  full  for  interest  due  to  her  on  her  judgment 
and  for  the  7th  of  June,  1845 ;  and  that  the  balance 
ning  after  such  payment  should  be  paid  by  the  re- 
*  to  the  plaintiff  in  the  first  cause,  on  account  of  his 
nd. 


ss  Allot  now  moved,  by  way  of  appeal,  that  the  en- 
esidue  of  the  sum  in  the  hands  of  the  receiver,  after 
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paying  the  demand  of  the  plaintiff  in  the  second  cause,  be 
paid  to  her  on  account  of  her  demand  on  foot  of  her 
judgment. 

Mr.  Sergeant  Warren  and  Mr.  Hawkins  for  Miss  AUol, 


Mr.  Monahan  and  Mr.  Corbet  for  the  plaintiff  in  the  first 
cause. 

The  Court  has  a  discretion,  under  the  5  &  6  Will.  IV. 
c.  55 y  to  appoint  a  receiver  orer  the  whole,  or  a  part  only, 
of  the  debtor's  estate.  That  implies  that  they  ha?e  a  dis- 
cretion to  allocate  the  funds  brought  in  by  the  receirer 
amongst  the  several  creditors.  Here  the  plaintiff  in  tbe 
first  cause  has  only  the  life  estate  of  the  grantor  to  look  to 
for  payment,  whereas  the  judgment  affects  the  inheritaooe. 
In  the  case  of  a  plenary  suit  the  Court  will  not  direct 
princfpal  monies  to  be  paid  out  of  rents  and  profits  by  a 
receiver. 

Mr.  Hawkins  in  reply. 


Judgmmt.      The  Lord  Chancellor  : — 

This  case,  although  relating  to  a  small  sum  of  mooey, 
involves  a  principle  of  much  importance.  The  Act  of  Par- 
liament which  enabled  a  judgment  creditor  to  come  to  this 
Court  for  a  receiver,  instead  of  suing  out  an  elegit ^  gate 
him  a  right  to  have  the  rents  of  the  land  for  the  pay- 
ment of  his  debt.  If  the  old  remedy  had  remained,  and 
the  judgment  creditor  had  sued  out  an  elegit,  he  would 
have  obtained  possession  of  the  land,  and  be  entitled  to 
retain  it  against  every  person  not  having  a  prior  claim. 
There  could  not,  in  such  a  case,  have  been  any  appropri- 
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DO  of  the  rents  to  meet  the  peculiar  circumstances  of  the 
«;  the  right  alone  could  have  decided  the  question  of 
)ropriation.  The  Act  of  Parliament  intended  to  sub- 
tute  an  easy  remedy  for  the  former  difficulty  one ;  but 
i  right  remains  the  same ;  and  in  order  to  prevent  any 
ionvenience  which  might  arise  from  the  exercise  of  the 
nedy  given  by  the  Act,  the  Legislature  expressly  autho- 
ed  the  Court  to  exercise  its  discretion  in  limiting  the 
antity  of  the  estate  over  which  the  receiver  should  be 
tended ;  and  it  is  the  constant  habit  of  the  Court  not  to 
point  a  receiver  for  payment  of  a  small  demand  over  the 
lole  of  a  large  estate,  but  only  over  a  sufficient  portion  to 
Bwer  the  demand  within  a  short  and  reasonable  period, 
here,  however,  a  receiver  has  been  appointed  over  a  part 
the  estate,  the  practice  is,  to  extend  that  receiver  to  the 
naining  portion,  when  another  creditor  comes  in ;  but 
Gtt  is  done  in  order  to  save  the  expense  of  a  new  appoint- 
int ;  otherwise  there  would  be  several  receivers  on  the 
ne  lands,  although  over  different  portions  of  it.  In  the 
?sent  case  a  person  having  a  charge  on  the  life  estate 
tained  a  receiver  for  payment  of  it ;  and  then  a  prior  judg- 
nt  creditor,  whose  demand  affected  the  inheritance,  ob- 
led  an  order  extending  the  receiver  to  his  matter.  That 
St  be  considered  as  an  original  appointment,  and  no  per- 

disputes  that  the  prior  creditor  must  be  paid  in  prefer- 
;e  to  the  incumbrancers  claiming  under  the  tenant  for 
.    They  cannot  stand  in  a  better  situation  than  the  tenant 

life.  Suppose  the  tenant  for  life  had  asked  that  the 
ole  of  the  rents  should  not  be  paid  over  to  the  prior  cre- 
>r,  but  that  a  portion  of  them  should  be  paid  to  himself, 
lid  the  Court  have  complied  with  his  request  ?  If  it  be 
ired  that  the  owner  of  the  lands  should  enjoy  a  portion 
the  rents,  the  order  appointing  the  receiver  over  the 
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whole  of  the  lands  must  be  discharged,  and  his  appointment 
be  limited  to  so  much  of  the  estate  as  may  be  thought 
proper.  While  the  order  remains,  the  Court  could  not,  on 
behalf  of  (be  tenant  for  life,  interfere  to  prevent  the  judg- 
ment creditor  from  levying  the  whole  of  the  rents  for  pay* 
ment  of  his  demand ;  and  if  the  tenant  for  life  have  not  that 
equity,  no  incumbrancer  claiming  under  him  can  have  \u 


1  regret  being  under  the  necessity  of  altering  this  order, 
which  was  clearly  designed  to  meet  the  exigency  of  the  case; 
but  the  prior  creditor  insists  upon  his  strict  legal  right,  and 
I  have  no  authority  but  to  appropriate  the  rents  according 
to  the  legal  rights  of  the  parties.  It  is  dangerous  to  assume  a 
jurisdiction  to  decide  the  case  according  to  my  own  impres- 
sion of  what  is  just,  or  on  some  supposed  analogy,  espe- 
cially as  the  party  applying,  if  he  have  the  right  which  lie 
claims,  has  a  direct  and  immediate  remedy.  I  must,  there- 
fore, reverse  the  order  of  the  Master  of  the  Rolls. 


CREMEN  V.  HAWKES. 

November  4. 

LesBee  for         ^Jf)  WARD  WALSH,  being  seised  in  fee  of  the  lands  ot 

years  demised 

the  Unds  for       Milane,  by  indenture  of  lease,  dated  the  23rd  of  March, 

his  entire  term, 

reserringa        1782,  demised  the  same  to  William  ^nA  Arthur  Johnson, 

rent,  with  the 

usual  powers  of  their  exccutors,  &c.,  for  the  terra  of  900  years  from  the 

entry ;  and  the   25th  of  March,  then  instant,  at  the  yearly  rent  of  134/.  13*.6(/. 

rent  having  be- 
come in  arrear, 

tiled  a  bill  for  a  receiver ;  and  moved  upon  the  answer  accordingly.  The  application  vtf 
refused,  the  Court  doubting  whether  the  bill  could  be  sustained,  as  the  plaintiff  had  a  reoedj 
at  law. 

A  motion  for  a  receiver  will  not  be  granted  upon  on  equity  appearing  on  the  answer,  whiefc 
is  not  relied  on  in  the  bill. 


CASES  IN  CHANCERY. 

Villiam  Johnson  died  in  1790,  and  Arthur  Johnson  be- 
le  entitled  to  the  entire  interest  of  the  lessees,  by  survi- 
(hip;  and  by  indenture  dated  the  24th  of  April,  1800,  he 
lised  a  part  of  the  same  lands  to  Thomas  Hatches^  his 
tutors,  &c.,  for  the  term  of  879  years  from  the  5th  of 
•ruary,  1814  (which,  in  that  indenture,  was  stated  to 
he  entire  residue  of  the  term  of  900  years),  at  the  yearly 

of  85/.  2s,  3d.  This  lease  contained  the  usual  clauses 
listress  and  entry  in  case  of  non-payment  of  the  rent 
rved ;  and  also  a  covenant  by  Thomas  Hawkes^  for  him* 

his  executors,  administrators  and  assigns,  to  pay  the 

during  the  continuance  of  the  term. 
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\\  the  estate  and  interest  of  Arthur  Johnson  under  the 
s  of  1782,  afterwards  became  vested  in  George  Johnson^ 
,  by  indenture  of  the  13th  of  November,  1824,  assigned 
3  in  mortgage  to  James  Cremen^  to  secure  the  repay- 
t  of  a  sum  of  400/.  George  Johnson  died  in  1827,  and 
??idow,  Sophia,  obtained  administration  to  him. 

^homas  Hawkes  died,  and  John  Hawkesy  his  son,  entered 
possession  of  the  lands  mentioned  in  the  indenture  of 
24th  of  April,  1800. 


jhn  Hawkes  for  some  time  paid  the  rent  of  85/.  2s.  3d, 
leorge  Johnson^  and  after  his  decease,  to  Sophia  John- 
He  afterwards  suffered  an  arrear  of  it  to  become  due  ; 
there  being  a  receiver  over  the  lands,  appointed  under 
^f  ortgage  Act  upon  the  petition  of  James  Cremen,  the 
iver,  pursuant  to  the  directions  of  the  Master  for  that 
•ose,  brought  an  ejectment  for  non-payment  of  rent 
nst  him.  To  this  ejectment  John  Hawkes  took  defence, 
openly  stated  that  he  would  defeat  the  receiver  in  it. 


G7C  CxVSES  IN  CHANCERY. 

\S45.  ^  i\^Q  lessors  of  the  plaintiiF  bad  not  any  reversion  in  the 
Cremsn  lands.  The  counsel  for  the  receiver  advised  that  the  ob- 
Ha^kes.  jcotion  was  valid  ;  and  thereupon  the  ejectment  was  aban- 
st^ument  ^^^^^i  *°d  the  present  bill  was  filed  by  James  Cremen  and 
Sophia  Johnson  against  John  Hatches^  stating  the  forego- 
ing matters,  and  that  the  plaintiffs  were  ignorant  of  the 
title  under  which  John  Hawkes  had  entered  into  possession 
of  the  lands;  and  charging  that  the  lands  comprised  in  the 
indenture  of  1800  were,  previously  to  its  execution,  underlet 
to  tenants  for  terms  still  subsisting,  and  that  the  counter- 
parts of  their  leases  were  not  in  the  possession  or  power  of 
the  plaintiffs ;  that  the  plaintiffs  were  ignorant  of  the  pre- 
cise nature  of  the  title  of  Edward  Walsh  to  make  the  lease 
of  1782;  and  that  there  were  outstanding  legal  terms,  of 
which  they  were  ignorant,  which  might  be  set  up  to  defeat 
their  rights  at  law.  The  bill  prayed  that  an  account  might 
be  taken  of  the  sum  due  on  foot  of  the  rent  or  rent-charge 
of  85/.  2jr.  3(/.,  and  that  same  might  be  decreed  to  be  well- 
charged  on  the  lands ;  and  for  a  receiver. 

John  Hawkes^  by  his  answer,  admitted  the  facts  stated 
in  the  bill,  and  that  he  threatened  to  set  up  the  want  of 
reversion  in  the  lessors  of  the  plaintiffs  as  a  defence  to  die 
ejectment,  but  only  for  the  purpose  of  obtaining  time  to 
pay  the  rent.  He  said  that  he  entered  into  the  lands,  being 
entitled  to  an  equitable  interest  in  them  under  his  iietther's 
will,  which  had  not  been  proved ;  and  submitted  that,  eren 
if  there  were  outstanding  legal  terms  or  tenants'  leases 
(which  he  did  not  admit),  the  plaintiffs'  remedy  was  at 
law. 

Upon  the  coming  in  of  the  answer,  the  plaintiffs  mored 
at  the  Rolls  for  a  receiver,  pursuant  to  the  prayer  of  tbe 
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ill;  which  was  refused  {Cremen  v.  HawheSjS  Ir.  Eq.  R., 
>3) ;  and  the  application  was  now  renewed  before  the  Lord 
Chancellor. 

Mr.  Sergeant  Warren^  Mr.  Brooke,  and  Mr.  A.  Maley, 
>r  the  plaintiffs. 

The  plaintiffs  could  not  maintain  an  action  at  law  against 
le  defendant,  who,  as  it  appears,  is  only  entitled  to  an  equi- 
ible  interest  in  the  lands  under  a  will  which  has  not  been 
\  yet  proved.  If  charged  as  assignee,  he  might,  by  prov- 
ig  the  will  and  producing  it,  show  that  he  was  not  as- 
gnee ;  and  an  ejectment  for  non-payment  of  rent,  will  not 
e,  as  there  is  no  reversion :  Fawcett  v.  Hall{a),  The  sin- 
le  circumstance  that  the  defendant  is  entitled  to  the  equi- 
ible  interest  in  the  lands,  is  sufficient  to  give  the  Court 
irisdiction :  Clavering  v.  lVe8tly{b).  [The  Lord  Chan- 
BLLOR. — That  is  not  the  equity  stated  in  the  bill.  Is 
lere  any  precedent  for  a  bill  like  this  ?]  Stevelly  v.  Mur- 
hy(c)  is  in  point.  There  a  bill  like  the  present  was 
ustained.  The  only  difference  between  the  two  cases 
\f  that  there  the  rent  was  reserved  upon  a  fee-farm  grant, 
ere  upon  the  assignment  of  a  long  term  of  years.  The 
identure  of  the  24th  of  April,  1800,  though  in  form  a 
iase,  is,  in  operation  of  law,  an  assignment;  and  the  rent 
liereby  purported  to  be  reserved  is  a  rent-charge,  and  not 
rent-service;  and  it  has  been  settled,  after  some  struggle, 
liat  Courts  of  Equity  have  concurrent  jurisdiction  with 
]!ourts  of  law,  in  giving  relief  in  matters  of  rent-charge : 
tfon/y  V.  Hawkins{d);  Fay  v.  Fay(e);  Cupit  v.  Jack- 
(m{f). 


1845. 

" * 

Cbbmen 

o. 
Hawkes. 

Argument, 


(a)  Al.  k  Nap.  248. 
(6)  3  P.  Wms.  402. 
(c)  2  Ir.  Eq.  R.  448. 


id)  I  Dru.  «c  Wal.  363. 
(c)  2  Jones,  350. 
{/)  13Pri.72l. 
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Cremen 
Uawkes. 


Argument, 


Mr.  Martly  and  Mr.  John  R.  Atkins,  for  the  defendant. 

The  plaintiffs  have  a  complete  remedy  at  law.  They  may 
distrain  for  the  rent.  The  decision  of  the  House  of  Lords 
in  Pluck  V.  Digg€8(a),  reversing  the  judgment  of  the  Court 
of  Error  in  this  country(&),  only  establishes  that,  in  a  ciae 
like  the  present,  the  landlord  cannot  avow  generally;  but 
he  may  still  avow  at  common  law.  The  decision  in  that 
case  was  not  approved  of  in  this  country;  and  the  Court  of 
Exchequer  declined  to  apply  its  principle  to  the  case  of 
ejectment  for  non-payment  of  rent:  Lessee  of  fValsh  ?. 
Feely{c) ;  Lessee  of  Coyne  v.  Smtth(ct).  According  to 
those  decisions,  the  plaintiffs  may  also  maintain  an  eject- 
ment for  non-payment  of  rent  under  the  Statutes :  but  at 
least  they  may  enter  at  common  law  for  condition  broken. 
Also  they  may  maintain  debt  for  the  rent:  Clarke  r. 
Cougklan{e);  Newcombe  v.  Harvey{f)\  Baker  v.  Go^- 
ling(ff).  This  case  is  different  from  Cupii  v.  Jackson^ 
which  was  a  grant  of  an  annuity  charged  upon  lands ;  bat 
even  that  case  was  doubted  by  Sir  A.  Hart  in  Roberts  r. 
Hughes{hy 


The  Lord  Chancellor : — 

Whether  this  bill  can  be  maintained  is  a  question  which 
1  will  not  decide  on  this  motion,  but  leave  it  to  be  deter- 
mined when  the  cause  comes  regularly  to  a  hearing. 

There  is  nothing  peculiar  in  the  circumstances  of  this 
case.     A  man,  believing  that  he  can  grant  a  lease  of  a 


(a)  5  Bligh,  N.  S.  41. 

(b)  2  Hud.  &  Br.  1. 

(c)  I  Jones,  413;  3  Law  Rec. 
N.  S.  233 ;  S.  C. 

(d)  Batty,  90,  n. 


(e)  3  It.  Law  R.  427. 
(/)  Carth.  161. 
(g)  I  Bing.  N.  C.  19. 
(A)  2  Moll.  488,  n. ;  see  Roberts 
v.  Hughes,  Beattj,  417. 
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certain  duration^  grants  it  for  a  longer  term  than  be  had  in 
ihe  lands,  reserving  a  rent,  with  powers  of  distress  and 
entry.  The  operation  in  law  of  that  instrument  is,  to 
assign  all  his  interest  in  the  lands,  and  leave  no  reversion 
in  him:  but  still  it  operates,  in  some  sense,  as  a  lease.  I 
never  doubted  that  there  was  a  remedy  for  the  recovery  of 
die  rent  by  the  grantor,  against  the  grantee  or  Intended 
lessee.  In  this  country  it  was  doubted  whether  the  lessor 
was  not,  in  such  a  case,  entitled  to  the  benefit  of  the  sta- 
tutable remedies  between  landlord  and  tenant;  but  that 
doubt  was  set  right  by  the  House  of  Lords.  It  was  said 
there  is  a  difference  between  the.  law  in  England  and  Ire- 
land in  this  respect ;  for  that  here  it  was  the  constant  course 
to  insert  a  clause  of  distress  in  all  leases,  whereas  it  is  omit- 
ted from  English  leases.  But  I  am  not  aware  of  any  diffe- 
rence in  the  law  of  England  and  Ireland,  in  this  respect. 
It  is  just  as  usual  to  insert  a  clause  of  distress  in  a  lease  in 
England,  as  in  Ireland.  The  point,  therefore,  appears  to 
be  the  same  in  both  countries. 


1845. 

1 

Cremen 

p. 
Hawkes. 

Judffmtnt. 


In  the  course  of  my  experience,  I  have  often  known 
the  difficulty  from  a  want  of  reversion  to  arise;  but, 
although  the  remedy  at  law  was  in  some  cases  very  diffi- 
cult, I  never  heard  of  any  person  filing  a  bill  upon  this 
abstract  point.  I  therefore  asked  Mr.  Sergeant  Warreti, 
whether  any  such  case  had  come  within  his  experience,  but 
his  answer  was  not  very  satisfactory.  I  hold  it  to  be  a 
good  rule,  not  to  allow  at  this  day  that  which  has  not  pre- 
viously been  allowed.  I  think  the  Court  possesses  juris- 
diction enough  ;  and  though  it  has  been  said,  that  it  is  the 
part  of  a  good  Judge  to  extend  the  jurisdiction  of  the  Court, 
I  do  not  consider  it  to  be  my  duty  to  extend  my  jurisdic- 
tion, but  to  hold  fast  by  that  which  my  predecessors  have 

VOL.  II.  2  Y 
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established.  My  strong  impression  is,  that  this  bill  canoot 
be  maintained  ;  and  in  saying  that,  I  ha^e  no  intention  lo 
impeach  any  of  the  authorities  here,  or  in  England.  1  have 
myself  made  decrees  in  annuity  suits,  and  I  think  the  juris- 
diction of  the  Court  in  this  respect  is  perfectly  setded; 
whether  upon  good  and  satisfactory  grounds  I  am  not 
called  upon  to  say :  but  I  am  prepared  to  follow  what  has 
been  decided. 


I  shall  not  grant  a  receiver  upon  this  motion :  if  the  plain- 
tiffs believe  that  the  bill  is  well  founded,  let  them  bring  it  to 
a  hearing.  It  is  said,  that  there  is  a  distinction  in  this  case; 
for  that  the  party  in  possession  is  a  cestui  que  trust.  That 
is  not  the  equity  of  the  bill;  which  is  grounded  on  the 
abstract  question  of  right :  and,  that  breaking  down,  the 
plaintiffs  seek  to  support  their  case  by  relying  on  the 
statements  in  the  answer.  Let  them  amend  their  bill,  and 
put  that  matter  in  issue,  or  show  that  by  default  of  i^ 
remedy  they  have  an  equity.  1  say  nothing  as  to  such  a 
case :  but  there  is  great  difficulty  in  supporting  the  bill  on 
the  ground  that,  because  there  is  a  devise  of  the  legal  estate 
in  trust,  there  is  a  right  to  file  a  bill  against  the  cestui  que 
trust  J  and  thus  pass  over  the  legal  hand  who  was  liable  to 
make  the  payment.  Here  the  plaintiffs  have  a  right  to 
distrain  ;  they  have  therefore  a  legal  remedy  ;  and  it  does 
not  follow  that,  because  that  remedy  at  law  is  full  of  diffi- 
culties, the  party  has  a  remedy  in  equity.  I  do  not  dispose 
of  the  point,  but  I  refuse  to  make  this  order  upon  motioD. 

Refuse  the  motion ;  and  let  the  costs  be  costs  in  the 
cause. 
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THE  EARL  OF  LUCAN  v.  O'MALLEY. 

-MM-  November  4,  6. 

JJIR.  SIDNEY  JACKSON  199A,  in  the  year  1842,  ap-  Whereacom- 
pointed  commission-examiner  in  chief  m  this  cause ;  and  amine  witnesMs 
in  October  in  that  year  examined  several  witnesses  on  be-  stance  of  one'of 
half  of  the  defendant,  some  of  whom  were  cross-examined  Ilj®  ^/*!?  ^ 

tne  suit,  tne 

by  the  plaintiff.  The  cross-examination  lasted  about  thirty-  ^^^'^f  °°5  *^°' 

**  *  ^      curring  in  it, 

one  hours.     The  plaintiff  did  not  produce  any  witnesses  to  ^h®  party  iisa- 

ing  it  must  pay 

the  commissioner  for  examination.  au  the  expenses 

of  the  commis- 
sioner, eTcn 

In  1844,  the  cause  being  then  in  the  Master's  office  to  ^^^"^^  *^® 

'  °  other  party 

take  the  accounts  directed  by  the  decree,  the  defendant  ■houid  cross- 
examine  the 
applied  for  a  commission  in  aid.     This  was  opposed  by  the  witnesses  of  the 

person  issuing 

plaintiff.  The  Master  ultimately  decided  that  a  commission  the  commission: 
should  issue.     The  defendant's  solicitor  then  served  notice  site  party  ex- 

l  ^*  c  TM    ry  ••  •••11^  amines  under 

of  the  name  or  it.  C.  as  a  commission-examiner  m  aid  ;  but  the  commission 
the  plaintiff's  solicitor  having  referred  the  Master  to  the  Ge-  ^e  must  pay*the 
neral  Rule  of  the  Court,  directing  the  appointment  of  per-  ^"^",1^^ 
sons  resident  near  where  the  commission  was  to  be  sped,  and  **°°  ^^  cron- 

^  examination  of 

having  stated  that  Mr.  Jackson  had  already  been  appointed  *"«  ^^^  ^^^ 
examiner  in  chief,  and  that  he  resided  near  where  the  com- 
mission was  to  be  sped,  the  Master  stated  that  he  would 
nominate  him  as  commission-examiner  in  aid.  The  plain- 
tiff's solicitor  at  the  same  time  stated  to  the  Master  that  the 
plaintiff  would  not  join  in  the  commission,  or  produce  any 
witnesses  on  his  behalf  before  the  commissioner,  but  would 
produce  his  witnesses  before  the  examiner  in  Dublin,  as  he 
had  heretofore  done,  as  he  did  not  intend  to  join  in  any 
manner  in  the  expense  of  the  commission. 

The  commission  was,  in  October,  1844,  sped  at  Ca^le- 
2  y2 
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bar,  in  the  county  of  Mayo ;  the  plaintiff  did  not  produce 
any  witnesses  to  the  commissioner,  or  cross-examine  the 
witnesses  of  the  defendant. 

The  commission  was  afterwards  renewed  in  December, 
1844  ;  and  the  commissioner  was  occupied  from  the  23rd  to 
the  31st  of  December  in  cross-examining  the  defendant's 
witnesses.  No  witnesses  were,  on  this  occasion,  examined 
on  the  direct. 


The  commission  was  again,  in  February,  1845,  renewed; 
and  the  commissioner  was  occupied  from  the  11th  of  Fe- 
bruary to  the  4th  of  March,  in  examining  and  cross-exa- 
mining the  defendant's  witnesses :  the  time  occupied  in 
cross-examination,  on  that  occasion,  was  sixty-one  hours. 

The  plaintiff  did  not  examine  any  witnesses  upon  the  di- 
rect, either  in  chief  or  in  aid,  under  the  commissions ;  he 
produced  all  his  witnesses  for  examination  to  the  examiner 
in  Dublin. 

The  fees  due  to  the  commissioner,  after  giving  credit  for 
the  sum  of  100/.  paid  to  Mr,  Jackson  by  the  defendant, 
amounted  to  the  sum  of  283/.  13^. ;  and  Mr.  Jackson  being 
unable  to  procure  payment  of  that  sum,  obtained  on  the 
27  th  of  June,  1845,  an  order  at  the  Rolls,  that  the  plaintiff, 
the  Earl  oi  Lucan^  and  the  defendant,  St.  Clair  O' Mallei/, 
or  one  of  them,  do  within  ten  days  after  service  on  them  of 
the  order,  pay  to  Mr.  Jackson  the  sum  of  283/.  I3s.,  being 
the  sum  remaining  due  to  him  as  such  examiner;  with  his 
costs  of  the  motion,  when  taxed  and  ascertained. 


The  Earl  of  Lucan  now  moved,  by  way  of  appeal,  that 
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the  order  of  the  27th  of  June,  1845,  might  be  varied  or  set 
aside,  so  far  as  same  directed  the  plaintiff  to  pay  the  above 
sum  and  costs  to  Mr.  Jackson, 

The  defendant  was  in  embarrassed  circumstances,  and  out 
of  the  jurisdiction. 
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Statement. 


Mr.  Brooke,  Mr.  Moneihan  and  Mr.  S.  Miller  for  the      Arfptment. 
Earl  of  Lucan. 

Antecedently  to  the  4  Geo.  IV.  c.  61,  the  practice  was 
for  each  party  to  serve  the  names  of  four  commissioners  ; 
the  Six  Clerks  then  met,  and  each  struck  out  two  names ; 
and  the  commission  was  directed  to  the  four  persons  remain- 
ing. Each  party  was  held  to  be  liable  to  his  own  commis- 
sioners only ;  and  if  either  party  did  not  choose  to  join  in 
the  expense  of  the  commission,  the  other  might  name  four 
commissioners,  for  whose  expenses  he  alone  was  answer- 
able; but,  nevertheless,  the  opposite  party,  though  he  did 
not  join  in  the  commission,  was  entitled  under  it  to  cross- 
examine  the  witnesses  produced  by  the  party  suing  out  the 
commission.  The  commissioner  was  so  far  the  appointee  of 
the  party  naming  him,  that  he  might  maintain  an  action  at 
law  against  him  for  his  fees:  Stockholdy,Collington{a); 
Blundellv.Gladslon€(b).  This  practice  was  altered  by  the 
4  Geo.  IV.  c.  61,  the  forty-third  section  of  which  directed 
that  the  Master  should  appoint  one  person  to  act  as  exa- 
miner, who  should  be  taken  as,  and  considered  to  be,  an 
officer  of  the  Court ;  and  by  the  forty-fourth  section,  the 
commissioner  was  empowered  to  cross-examine  any  witness 
produced  before  him  :  and  it  was  enacted  that  it  should  be 


(a)  ]  Salic.  330. 


(b)  9  Sim.  455. 
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lawful  for  every  commissioner  so  to  be  appointed,  to  receiTe 

^  such  fees  and  allowances  for  the  execution  of  his  duty  in 

Earl  of  ^       ^  ' 

LucAN        the  examination  of  witnesses,  and  for  the  expenses  of  such 

V. 

O'Mallet.  commissioner  in  travelling,  and  that  they  should  be  sub- 
Argument.  jcct  to  such  othcr  rulcs  and  regulations,  as  should  be  for 
that  purpose  from  time  to  time  authorized  and  made  by 
order  of  the  Court  of  Chancery.  But  no  order  has,  in  fact, 
ever  been  made  by  the  Court  on  the  subject  of  the  fees. 
The  104th,  105th,  and  108th  General  Orders  of  1834,  re- 
lating to  the  appointment  of  commission-examiners,  and 
which  are  consolidated  by  the  85th  General  Order  of  1843, 
are  silent  as  to  the  person  by  whom  their  costs  and  expenses 
are  to  be  paid.  In  Millner  v.  Joseph(a)^  and  Stafford  r. 
Stafford{b)  the  defendant,  although  he  merely  cross-exa- 
mined the  plaintiff's  witnesses  under  the  commission,  was 
ordered  to  pay  one-half  of  the  expenses ;  but  in  those  cases 
the  commission  issued  and  the  examiner  was  appointed  by 
the  consent  of  both  parties.  But  in  Millner  v.  Joseph  the 
Master  of  the  Rolls  says,  that  where  the  commission  issues 
at  the  instance  and  on  the  sole  responsibility  of  one  party, 
it  is  reasonable  that  the  party  issuing  the  commission  should 
be  alone  liable  to  the  commissioner,  unless  the  other  party 
makes  it  in  some  degree  his  own  by  proceeding  under  it  to 
prove  his  own  case  by  direct  examination  :  and  such  is  tke 
practice  both  of  this  Court  and  of  the  English  Court  of 
Chancery :  O'Hara  v.  0*Hara{c)  ;  Jackson  v.  Strong{d}. 
The  case  of  Sogers  v.  Aylmer{e)  is  not  an  authority  upon 
this  question ;  it  only  shows  what  the  practice  of  theCoort 
of  Exchequer  is. 


Ca)  5  Ir.  Eq.  R.  214. 
{b)  5  Ir.  Eq.  R.  215,  w. 
(f )  1  Hog.  234. 


id)  13  Pri.  309  5  2  Dan.  Cb. 
Pr.  540. 

(e)  5  Ir.  Eq.  R.  586. 
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Mr.  Moore  and  Mr.  AtkinsoHy  tor  the  commission-eza-       1945. 

siner.  '       "^ 

Earl  of 

In  this  case  both  parties  concurred  in  the  appointment  of  ,,. 

he  commissioner,  and,  therefore,  both  parties  are  liable.         ^^^lley. 

Thb  Lord  Chancellor,  after  hearing  this  question  of     ^^9^^^*- 

ict  discussed,  was  clearly  of  opinion  that  the  plaintiff,  by 

bjecting  to  the  appointment  of  the  person  named  as  com- 

dissioner  by  the  defendant,  did  not  waive  his  objection  to 

MBing  in  the  coMraission ;  and  that  in  fact  the  commission 

n  the  present  case  issued  ex  parte  at  the  instance  of  the 

leftndant.]     The  authorities  cited  do  not  establish  the  non- 

iability  of  the  plaintiff.     In  d'Hara  y.  O'Hara  the  com- 

lissioB  issued  at  the  expense  of  the  party  issuing  it ;  and 

1  Jackson  v.  Strong  the  bill  was  for  a  discovery  and  a 

ommission  to  examine  witnesses ;  and,  therefore,  the  plain- 

iffy  from  the  nature  of  the  case,  was  bound  to  pay  the 

'hole  expense  of  the  examination.     In  Millner  v.  Joseph 

be  Master  of  the  Rolls  considered  that  those  authorities 

irere  not  sufficient  to  establish  the  general  proposition  for 

irhich  they  have  been  cited.     But  Rogers  v.  Aylmer  in 

principle  is  an  authority  for  the  liability  of  the  plaintiff  in 

his  case ;  it  shows  that  if  the  opposite  party  makes  any  use 

»f  the  commission,  though  only  by  cross-examining  under 

t,  he  must  contribute  to  the  costs  and  expenses  of  the  com- 

nissioner :  whether  in  proportion  to  the  time  occupied  by 

lim,  as  was  held  in  Rogers  v.  Aylmer^  or  whether  the  lia- 

>ility  of  the  parties  to  the  commissioner  is  joint  and  several 

ox  the  whole  of  the  expenses,  is  a  different  question. 

Mr.  Monahan  in  reply. 

The  order  of  the  Master  of  the  Rolls,  in  this  case,  goes 
3eyond  any  of  the  authorities;  it  was  not  pretended  in 
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Millner  v.  Joseph,  Stafford  v.  Stafford,  or  Rogers  v.  A^i- 
mer,  that  the  parties  were  jointly  liable  for  the  whole  ei- 
LucAN        penses  of  the  commission  :  a  several  liability  was  all  that 
O'Mallbt.     ^as  contended  for. 


Eaxl  of 

UCA 


Judgment.        ThE  LoRD  CHANCELLOR: — 

The  Master  of  the  Rolls  has  so  great  knowledge  of  the 
practice  of  this  Court,  that  I  am  unwilling,  without  further 
inquiry,  to  disturb  what  he  has  decided.  Since  the  4  Geo.  IV. 
was  passed  there  must  have  been  some  current  of  practice 
upon  this  subject ;  I  shall,  therefore,  ask  the  Masters  to 
certify  to  me  what  is  the  practice  of  the  Court  in  this  re- 
spect. It  is  much  to  be  regretted  that  there  should  be  i 
different  rule  upon  the  subject  here  and  in  the  Exchequer: 
but  if  I  find  there  is  an  established  practice  here,  I  shall 
abide  by  it,  though  I  think  much  may  be  said  in  favour  of 
the  rule  in  the  Exchequer. 


Statement,  The  following  is  a  copy  of  the  question  sent  to  the  Mas- 

ters, and  of  their  reply  : — 

"  The  Lord  Chancellor  wishes  the  Masters  to  certify 
to  him,  what,  in  their  opinion,  is  the  practice  in  cases  where 
a  commission-examiner  in  the  country  is  nominated  by  the 
Master  at  the  instance  of  one  of  the  parties  in  the  cause, 
and  the  other  party,  not  concurring  in  the  necessity  of  the 
commission,  yet  cross-examines  the  witnesses ; — whois  bound, 
according  to  the  present  practice  of  the  Court,  to  pay  the 
expenses  of  the  commission-examiner? 
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"  The  Masters,  if  they  shall  think  fit  in  considering  the        1845. 
questiony  to  call  to  their  aid  the  two  chief  examiners  of  the       „ 
Court.  ^^^^^ 

V. 

«  Robert  Long,         OMa^llbt. 

'' Registrar"  statement. 

**  The  Masters  having  conferred- upon  the  subject  of  the 
above  qutBte,  transmitted  to  them  by  the  Lord  Chancel- 
lor on  the  5th  instant,  and  having  being  assisted  by  the 
chief  examiners,  respectfully  certify,  that,  according  to  the 
present  practice  of  the  Court,  the  person  who  issues  the 
commission  is  bound  to  pay  the  expense  of  the  commission- 
examiner,  unless  the  opposite  party  has  examined  on  the 
direct,  in  which  case  he  is  bound  to  pay  the  commissioner 
for  the  examination  and  cross-examination  of  his  own  wit- 
nesses. 

"Dated  6th  day  of  November,  1845. 

**  William  Henn. 

J.  S.  TOWNSEND. 

Thomas  Goold. 
Edward  Litton. 
"  The  Right  Hon.  the  Lord  Chancellor:' 


The  Lord  Chancellor  : — 

I  feel  myself  bound  to  act  on  the  certificate  of  the  Mas-  Judjfment. 
ters;  the  consequence  of  which  is  that  the  order  of  tlie  Mas- 
ter of  the  Rolls  cannot  be  maintained,  for  that  order  is  that 
Lord  Lucan  and  Mr.  O'Malleyy  or  one  of  them,  do  pay. 
If  the  Masters  had  expressed  a  doubt  upon  the  matter,  1 
would  have  looked  into  the  authorities;  but  their  certifi- 
cate is  precise  and  conclusive  as  to  the  practice ;  and  the 
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Eael  ov 

Luc  AN 

O'Maixbt. 
Judgment, 


rule  certified  by  them  it  a  sensible  and  reasonable  oie. 
Nothing  could  be  more  absurd  than  that  the  mere  6ro»- 
examination  of  a  single  witness  should  subject  the  party  to 
a  liability  for  all  the  expenses  of  the  commission.  Rather 
than  adopt  such  a  rule,  I  would  adopt  the  practice  in  the 
Exchequer. 


I  must,  therefore,  vary  the  order  of  the  Master  of  tbe 
Rolls,  by  striking  out  of  it  the  name  of  the  Earl  of 
Lucan. 


November  7. 

CircmntUiices 
under  whioh  a 
parol  trust  of 
real  estate  will 
be  enforced. 
ConTersa- 
tions  contain- 
ing admissions 
which  go  to  the 
gist  of  the  case, 
ought  to  be  put 
in  issue  by  the 
biU. 


DONOHOE  V.  CONRAHY. 

Jj  Y  indenture  of  lease  dated  the  3rd  of  December,  1799) 
Hampden  Evans  and  George  Evansy  his  son,  demised  to 
James  Conrahy  and  his  heirs,  all  that  part  of  the  lands  of 
Kilbride,  in  the  Queen's  County,  therein  described  as  held 
and  occupied  by  James  Conrahy^  the  lessee,   the  widow 
Donohoe  and  the   representatives  of  Patrick  DonohoCy 
deceased,  to  hold  for  the  term  of  three  lives,  at  the  yearly 
rent  of  \0s.  per  acre  for  111  acres  thereof,  and  \2s,  per 
acre  for  9a.  2r.  36p.  thereof;  which  amounted  in  the  whole 
to  61/.  3s.  6d.  per  annum. 


Long  before  the  execution  of  this  lease  the  lands  bad 
been  occupied  by  the  father  of  James  Conrahy^  by  the  hus- 
band of  the  widow  Donohoe^  and  by  Patrick  Dfonohot,  « 
tenants  to  Hampden  Evansy  and  at  the  time  of  the  execu- 
tion of  the  lease  of  1799  they  were  in  the  possession  of 
James  Conrahy^  the  widow  Donohoe^  and  John  and  Peter 
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Donahoey  the  sons  of  Patrick  Donohoe.  These  several 
persons  were  connected  with  one  another  by  ties  of  relation- 
ship, and  they  occupied  the  lands  partly  in  common,  by 
graxing  them  with  cattle,  and  partly  in  severalty ;  the  por- 
tions to  which  each  of  them  was  entitled  in  severalty  not 
lying  together  in  one  farm,  but  consisting  of  detached  pieces 
of  land,  lying  intermixed  with  the  holdings  of  the  others  of 
them.  James  Conrahy  occupied  one-half  of  the  lands,  the 
widow  Donohoe  one-fourth,  and  John  and  Peter  Donohoe 
the  remaining  one-fourth.  It  did  not  appear  whether  the 
fcenaots  derived  under  a  common  title  from  Mr.  Evans  ;  but 
It  was  in  evidence  that  for  many  years  before  and  after  1799 
Mr.  Evans  received  the  widow  Donohoe  s  rent  directly  from 
beraelf,  and  gave  receipts  for  it  as  for  rent  due  by  her  out 
Df  her  holding  at  Kilbride. 


1845. 


The  husband  of  the  widow  Donohoe  had^  in  his  lifetime, 
^f^ied  to  Mr.  Evans  for  a  lease  of  that  portion  of  the  lands 
then  in  his  occupation ;  biXt  Mr.  Evans  refused  to  grant  it, 
on  the  ground  that  he  had  an  objection  against  setting  the 
lands  in  small  portions. 


The  bill  charged  that  Mr.  Evansy  not  wishing  to  receive 
the  rent  of  the  lands  from  so  many  persons,  and  having 
previously  promised  the  occupying  tenants  to  grant  them  a 
lease  for  three  lives  of  the  lands,  it  was  mutually  agreed 
upon  that  a  lease  should  be  made  directly  to  James  Conrahy 
for  his  own  benefit,  and  for  the  use  of  the  widow  Donohoe^ 
and  the  representatives  of  Patrick  Donohoe^  as  to  those 
parts  of  the  lands  then  occupied  and  held  by  them  respec- 
tively :  and  that  the  lease  of  1799  was  taken  upon  the  trust 
that  James  Conrahy  should  execute  leases  of  a  moiety  ef 
the  lands  to  the  then  occupying  tenants  thereof,  at  the 
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r^—^ 

'  DONOHOS 
CONRAHT. 
Statement, 


yearly  acreable  rent  reserved  by  the  lease  ;  James  Cownki 
reserving  to  himself  a  moiety  of  the  lands. 

After  the  execution  of  the  lease  of  1799,  the  widow  Do- 
nohoe  continued  in  possession  of  that  part  of  the  lands  of 
which  she  had  previously  been  in  the  occupation  and  en- 
joyment, and  paid  to  James  Conrahy  the  same  rent  there- 
for which  she  had  before  paid  to  Mr.  Evans. 


About  a  year  after  the  execution  of  the  lease  of  1799,  i 
survey  and  division  of  the  lands  was  had  between  Jama 
Conrahy^  the  widow  Donohoe^  and  John  and  Peter  Dano- 
hoe.  The  object  of  it  was,  that  each  of  the  parties  shonld 
have  his  or  her  holding  in  one  connected  £arm,  separate 
and  apart  from  the  others,  and  not  in  detached  portions  as 
theretofore ;  and  the  lands  were  to  be  divided  amongst  tbem 
in  proportion  to  the  portions  theretofore  held  by  them. 
Before  this  survey  and  division  was  made,  the  pastare  on 
the  lands  was  used  in  common,  each  occupier  placing  stodc 
thereon  according  to  his  interest  therein.  Shortly  after  the 
division  was  made  James  Conrahy  complained  that  be  had 
not  been  given  his  full  portion  of  the  lands  ;  whereupon  i 
part  of  the  widow  Donohoe*s  holding  was  given  to  him. 
Since  that  time  the  lands  were  held  according  to  the  divi- 
sion then  made. 


By  indenture  of  lease  bearing  date  the  10th  of  December, 
1801,  James  Conrahy  demised  to  John  and  Peter  Donohoe 
that  part  of  the  lands  of  Kilbride  then  held  and  occu- 
pied by  them,  for  the  term  of  the  three  lives  named  in 
the  lease  of  1779,  at  the  yearly  rent  of  15/.  6*.;  and 
John  and  Peter  Donohoe  thereby  covenanted  with  James 
Conrahy,  that  if  either  of  them  should  have  occasion  to 
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let,  sell  or  mortgage  their  parts  of  the  land  demised,  they 
would  give  James  Conrahy  the  first  preference  of  the  same. 
The  land  demised  and  the  rent  reserved  by  this  lease,  was 
one-fourth  of  the  land  demised  and  the  rent  reserved  of  the 
lease  of  1799. 


1845. 


James  Conrahy  died  in  the  year  1820,  having  in  his  life- 
time demised  portions  of  his  part  of  the  lands  of  Kilbride 
to  his  eldest  son  JbAii,  and  to  other  persons.  By  his  will 
he  disposed  of  the  several  *^  profit  rents"  which  he  was  en- 
titled to  receive  out  of  the  lands ;  but  did  not  make  any 
mention  therein  of  that  part  of  the  lands  which  he  had  de- 
mised to  John  and  Peter  Donohoe,  or  that  part  of  them 
formerly  in  the  possession  of  the  widow  Donohoe. 


The  widow  Donohoe  had  three  sons,  Patrich,  James ,  and 
Thomas;  the  youngest  of  whom,  Thomas,  was  the  father 
^{Joseph  and  Thomas  Donohoe,  the  plaintiffs  in  this  suit. 
About  the  year  1806,  the  widow  DonoAoe  divided  the  lands 
amongst  her  sons,  and  Thomas  got  possession  of  about 
eleven  acres  of  them  from  her,  subject  to  its  due  proportion 
t>f  the  rent  paid  by  her  to  James  Conrahy;  which  rent  Tho- 
mas  regularly  paid  to  James  Conrahy  during  his  life,  and 
afterwards  to  his  sons,  John  and  Thomas  Conrahy.  He  died 
in  1837,  having,  as  the  plaintiffs  alleged,  but  did  not  prove, 
assigned  his  eleven  acres  to  his  two  sons,  the  plaintiffs. 
Upon  his  decease,  the  plaintiffs  entered  into  possession, 
and  paid  their  rent  to  John  Conrahy,  In  1843,  John  and 
Thomas  CoitroAy  commenced  proceedings  by  civil  bill  eject- 
ment, to  turn  the  plaintiffs  out  of  possession,  treating  them 
as  tenants  from  year  to  year. 

The  present  bill  was  filed  against  John  and  Thomas 
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Statenunt, 


Conrahy  and  the  sons  and  heirs  oiP<Urick  and  Jama  JDmo 
hoe,  the  two  other  sons  of  the  widow  Donohoe.  It  stated, 
that  before  the  execution  of  the  lease  of  1799}  the  head  rent  of 
the  lands  was  occasionally  given  by  the  occupying  tenanti  to 
James  Conrahpf  for  the  purpose  of  handing  over  same  to 
the  landlord ;  and  prayed  that  the  trusts  of  the  deed  of  1799 
might  be  carried  into  effect,  so  far  as  related  to  that  part 
of  the  lands  of  Kilbride  described  therein  as  held  by  tbe 
widow  Donohoe  ;  and  that  it  might  be  declared  that  Joner 
Conrahy  was  but  a  trustee  thereof  for  the  widow  Donohoe^ 
her  heirs  and  assigns :  and  for  an  injunction  against  pro- 
ceedings at  law. 


The  plaintiffs  tendered  evidence  of  a  conversationiowhidi 
James  Conrahy  said  to  one  of  the  sons  of  the  widow  Dmh 
hoe,  that  it  was  equally  as  good  or  beneficial  for  the  other 
occupiers  on  the  lands,  as  it  was  for  himself,  that  he  hid 
obtained  the  lease  of  1799 ;  and  of  another  conversatioD  io 
which,  upon  one  of  the  sons  of  the  widow  Donohoe  expre9»> 
ing  a  desire  to  have  a  lease  executed  to  him  of  his  holding, 
James  Conrahy  stated  that  he  need  not  have  any  doubts  os 
the  subject,  as  he  would  execute  such  lease  whenever  it 
was  prepared.  These  conversations  were  not  put  in  issue 
by  the  bill,  and  were  stated  to  have  occurred  more  thaa 
twenty-five  years  before.  They  were  read  de  bene  esse.  Upoo 
behalf  of  the  defendants,  evidence  was  given  that  Jam» 
Conrahy  had  refused  to  give  a  lease  to  Thonms  Donohoe, 
the  &ther  of  the  plaintiffs,  of  that  portion  of  the  landoces* 
pied  by  him,  though  he  offered  to  give  as  high  a  rent  for  it 
as  any  other  person.  No  claim  of  title  to  the  laads  wasat 
that  time  put  forward  by  Thomas  Donohoe. 


The  plaintiffs  charged  that  the  execution  of  the  lease  of 
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1801,  was  in  pursuance  and  execution  of  the  trust  upon 
which  the  lease  of  1799  was  held  by  James  Conrahy ;  but 
the  defendants  showed  that  the  lessees  therein,  had  given  a 
valuable  consideration  for  it,  namely,  the  surrender  to  James 
Conrahy  of  part  of  the  lands  of  Kilbride  then  in  their  pos- 
session. The  plaintiff  also  relied  on  the  fact  that  the  de- 
fondants  had  charged  them  with  the  tithe  rent-charge,  as 
evidence  that  they  were  not  considered  by  them  as  tenants 
from  year  to  year. 
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CONRAHT. 
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It  did  not  appear  that,  although  the  lands  in  the  occupa- 
tion of  the  widow  Donohoe  were  of  greater  value  than  the 
rent  paid  for  them  by  her,  James  Conrahy  had  ever  made 
any  claim  to  a  beneficial  interest  in  them  ;  and  it  was  admit- 
ted that  he  never  received  any  profit  out  of  them. 

The  defendants  denied  the  existence  of  any  trust,  and 
said  that  it  was  by  reason  of  the  relationship  existing  be- 
tween the  parties,  that  the  widow  Donohoe  was  permitted 
to  occupy  the  lands  at  the  same  rent  as  that  paid  by  James 
Camrahy;  and  that  the  said  rent  was  paid  by  her  to  James 
Conrahy  as  landlord,  and  not  as  trustee. 


Mr.  Moore^  Mr,  James  Plunket  and  Mr.  Mara,  for  the 
plaintiffs,  submitted  that  the  case  was  taken  out  of  the  ope- 
ration of  the  Statute  of  Frauds,  first  by  part  performance,  and 
•econdly  by  the  fraudulent  conduct  oi  James  Conrahy :  Do- 
Un  V.  CoUman(a) ;  SticUand  v.  Aldridge{b). 


Argument, 


Mr.  Monahanj  Mr.  Hartley  and  Mr.  Gibbony  for  the 
defendants. 


(II)  I  Ver.  194. 


(i)  9  Vcs.  516,  519. 
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DONOHOB 
CONRAHT. 


Judgment, 


The  Lord  Chancellor: — 

I  concur  in  the  regprets  expressed  by  the  counsel  for  both 
parties,  that  such  a  trifling  matter  should  be  made  the  sub- 
ject of  a  bill  in  Equity.  It  is  a  case,  howeyer^  which  bTohes 
an  important  question  of  law;  although  upon  the  facts  there 
is  no  great  difficulty.  The  parties  in  possession  were  not  so 
precisely  in  the  way  stated  in  the  bill.  They  occupied  the 
lands  amongst  themselves  in  a  very  undesirable  manner, 
holding  parts  in  severalty,  and  the  remainder  in  commcm. 
The  consequence  was,  that  the  landlord,  Mr.  Evans^  refused 
to  grant  to  the  occupying  tenants  leases  of  the  small  por- 
tions of  land  which  they  held ;  but  agreed  to  grant  a  lease 
of  the  whole  to  one  person,  who  had  been  in  possession 
of  an  undivided  portion  of  the  land.  The  lease  so  g^ted 
does  not  contain  any  reference  to  a  trust  or  obligation,  upon 
the  part  of  the  lessee,  to  make  subdemises  to  the  occupiers; 
nor  is  there  anything  in  the  lease  to  lead  to  such  an  infe- 
rence. The  lessee,  on  the  contrary,  enters  into  the  nsoal 
obligations  of  a  lessee,  and  is  bound  personally  to  perform 
them,  whatever  may  be  his  liability  to  the  persons  claiming 
under  him.  It  is  said  that  the  property  is  described  in  the 
lease  as  being  in  the  possession  of  several  persons,  whidi  is 
alleged  to  be  an  unusual  mode  of  describing  property  in 
this  country.  I  do  not  know  how  that  is,  but  there  is  cer- 
tainly nothing  improper  in  so  describing  the  property,  in 
order  to  identify  the  lands  intended  to  be  conveyed.  The 
present  claim  is  made  by  persons  deriving  under  one  of  the 
former  tenants,  to  have  a  lease  granted  to  them  of  a  portion 
of  the  lands,  pursuant  to  an  alleged  trust  or  agreement  sub- 
sisting between  the  actual  tenant  under  the  lease,  and  the 
several  persons  who  previously  held  the  land  as  tenants. 
Now  what  are  the  steps  to  prove  such  a  trust  or  agreement? 
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^here  is  no  attempt  made  to  prove  that  any  of  these  par- 
es desisted  from  bidding  for  the  property,  in  order  to  ena- 
le  James  Conrahy  to  obtain  a  lease  of  the  whole  for  the 
enefit  of  all,  which  is  generally  the  first  step  in  a  case  of 
lis  nature.  If  such  an  agreement  had  been  proved,  Lamas 
,  Bayly{a)  and  Atkins  v.  Rowe{b)y  are  authorities  of  con^ 
derable  weight  against  its  validity  and  binding  effect, 
Eiving  regard  to  the  Statute  of  Frauds.  I  do  not  know  that 
should  have  given  effect  to  such  an  agreement  if  it  had 
een  proved ;  but  it  is  sufficient  to  say  that  no  such  case  is 
lade,  which  is  a  circumstance  of  weight.  The  next  ground 
.  a  promise  amounting  to  what  would  bind  the  conscience 
F  the  party  in  this  Court ;  or  an  agreement  or  declaration 
mounting  to  a  contract  or  trust.  No  promise  is  either 
lleged  or  proved  in  this  case ;  for  the  evidence  amounts  only 
)  a  statement  of  what  may  amount  to  an  admission  of  an 
itention,  ougthe  part  of  the  lessee,  that  these  persons  should 
ave  the  same  benefit  of  the  lease  to  him,  which  they  had 
efore.  The  cases  referred  to  are  cases  where  there  had 
een  an  actual  promise,  which,  being  made,  and  not  carried 
I  to  execution,  was  a  fraud  upon  a  third  party,  and  opera- 
k1  as  a  deceit  on  the  person  to  whom  the  promise  was 
lade.  Thynn  v.  Thynn{c)  was  of  this  nature.  There  was  in 
lat  case  a  direct  promise  made  by  the  executor  to  the  tes- 
itor,  that  he  would  be  executor  in  trust  for  his  mother.  So  in 
Hickland  v.  Aldndge{d)  there  was  a  promise  by  the  devi- 
ce to  execute  the  trust :  but  here  nothing  of  the  sort  is 
ttempted  to  be  proved,  and  therefore  the  right  of  the 
laintiffs  cannot  stand  upon  that  ground.  The  only  other 
round  is  that  of  contract  or  trust.     Contract  there  is  none 
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in  this  case;  then  is  there  any  trast?     The  only  way  in 
which  the  operation  of  the  Statute  of  Frauds  is  attempted  to 
be  avoided,  which  requires  expressly  that  every  trust  o( 
lands  shall  be  evidenced  or  proved  in  writing, — not  that  it 
shall  be  created  by  writing,  but  that  it  shall  be  so  evidenced 
at  the  time  it  is  sought  to  be  enforced, — ^is,  by  alleging 
that,  from  the  res  gesttB  of  the  transaction,  the  Court  most 
come  to  the  conclusion  that  this  lease  was  taken  in  trust  for 
them.     Supposing  that  to  be  so,  the  question  would  re- 
main, whether  a  moral  conviction  amounts  to  a  legal  con- 
clusion, such  as  I  am  to  act  upon.     But  what  are  the  fiuts 
to  justify  the  assertion  that  a  trust  has  been  created?   The 
leading  ones  are,  possession  by  the  different  parties  consis- 
tent with  their  previous  occupation.     I  think  the  evidence 
of  the  plaintiffs  on  this  point  has  rather  damaged  their  case; 
for  it  shows  that  the  possession  after  the  lease  did  not  cor- 
respond with  the  possession  before  its  execution.    It,  there- 
fore, was  not  a  continuance  of  the  original  possession,  but 
rather  a  new  letting.     Then  it  was  said,   that  the  lease 
which  was  granted  to  one  of  the  occupiers  showed  that 
the  lessor  considered  himself  bound  to  grant  it  upon  terms 
something  like  those  of  the  previous  holding.     In  answer 
to  that,  it  is  proved  by  the  defendant  that  a  consideration 
was  given  for  that  lease  in  the  nature  of  a  fine  ;  viz.,  a  por- 
tion of  the  land  previously  held  by  the  tenant  was  given  op 
to  the  original  lessee,  which  circumstance  rebuts  the  case 
attempted  to  be  made  as  to  the  sublease.    There  is  also,  on 
the  face  of  the  sublease  itself,  a  clause  which  puts  an  end  to 
this  question ;  for  there  is  a  right  of  pre-emption  given  totbe 
lessor  in  case  the  lessee  should  desire  to  sell  the  propcrtt. 
That  is  a  stipulation  wholly  inconsistent  with  the  terms  of 
the  supposed  trust.     I  therefore  must  consider  that  lease  to 
have  proceeded  either  from  bounty  or  contract,  and  not 
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rom  the  mere  execution  of  a  trust.  Then  it  was  urged, 
lere  is  possession  in  the  plaintiffs  and  damage  done  to  them 
»y  payment  of  the  tithe  rent-charge.  This  has  been  an- 
wered  by  the  Act  of  Parliament ;  for  although  the  occupy- 
Qg  tenant  was  not  liable  to  the  clergyman  for  the  tithe  rent- 
harge,  yet  he  was  so  to  the  landlord.  Then  it  is  said  that 
be  lands  were  of  greater  value  than  the  rent  at  which  the 
ilaintiffs  were  permitted  to  hold  them,  and  from  that  an 
nference  in  their  favour  is  sought  to  be  drawn ;  but  I  can- 
lot  enter  into  that  question :  and,  if  it  were  to  be  considered, 
t  is  met  by  the  circumstance  that  the  parties  were  near 
elations,  and  Conrahy  might  have  allowed  the  widow  Dono- 
toe  to  hold  under  him  at  the  same  rent  as  he  himself  paid* 
The  lease  granted  by  Conrahy  to  the  other  occupying  tenants 
loes  not  refer  to  any  preceding  obligation  upon  him  to  execute 
t ;  and  that  is  a  circumstance  of  considerable  force  to  show 
hat  it  was  not  executed  in  pursuance  of  a  previous  contract  or 
rust.  Then  the  will  of  Conrahy 9  the  lessee,  is  referred  to ; 
md  it  is  said  that  he  thereby  disposed  only  of  that  portion 
if  the  lands  which  he  had  retained.  A  man  is  not  obliged  to 
levise  all  his  land,  but  may  allow  a  portion  to  go  to  his  heir 
it  law ;  that  is  an  answer,  in  law,  to  the  objection :  but  the 
inswer  in  fact  is,  that  the  will  does  not  purport  to  dispose 
if  the  lands  themselves,  but  only  of  the  profit  rent  he  had 
n  them ;  and  out  of  this  part  of  them  he  did  not  derive 
iny  profit  rent.  In  this  case  there  has  been  no  expenditure. 
The  mere  continuance  in  possession  by  a  tenant  from  year 
o  year,  who  has  contracted  by  parol  for  a  lease,  will  not 
confer  a  title  which  can  be  enforced  in  this  Court.  In  or- 
ler  to  enable  the  Court  to  interfere  as  against  the  Statute  of 
E>*rauds,  there  must  be  some  damage  which  the  tenant  would 
lustain,  if  the  contract  be  not  carried  into  execution.  Here, 
dl  the  grounds  on  which  the  plantiffs  have  rested  their 
2z  2 
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1845.  case  fail ;  and,  if  I  look  to  the  parol  evidence  on  their  part, 
DoNOHOB  ^  ^^^  ^^  ^  ^  ™^^  unsatisfectory.  It  it  evidence  of  a  con- 
venation  which  occurred  many  years  back,  with  a  man  since 
deceased,  containing  admissions  of  the  existence  of  a  trust; 
and  that  conversation  has  not  been  put  in  issue  by  the  bill, 
though  this  is  precisely  the  case  in  which  the  rule  oagbt 
to  have  been  followed.  I  think,  therefore,  that  this  case  fails 
upon  every  ground. 

A  question  was  raised  by  the  defendants,  whether  the 
plaintiffs,  supposing  the  case  to  be  made  out,  have  a  right 
to  maintain  this  bill.  When  a  party  comes  to  a  hearing,  he 
must  be  prepared  to  shew  that  he  has  the  right  to  sue, 
which  by  his  bill  he  asserts  he  has.  I  see  no  such  right 
here :  for  if  there  were  a  contract  or  trust,  yet,  this  being  an 
equitable  freehold  estate,  the  plantiffs  have  not  proved  any 
title  to  it  by  devolution,  transfer,  or  conveyance.  Upon  this 
record  they  stand  as  mere  strangers  to  the  property.  Afid 
if  the  title  alleged  had  been  proved,  there  still  would  hare 
been  a  misjoinder  of  plantiffs :  for  one  of  them  would  have 
been  entitled  to  sue,  and  the  other  not.  I  have,  however, 
some  impression  that  my  decree  is  not  according  to  the  real 
intention  of  the  parties,  which  makes  me  desirous,  if  pos- 
sible, to  spare  the  plaintiffs  the  costs  of  this  suit ;  but  1  find 
I  cannot  do  so ;  and  therefore  must  dismiss  this  bill  with 
costs. 
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BERMINGHAM  r.  BURKE. 
BERMINGHAM  v.  WARD. 

November  6, 

JVlCHOLA  S  BERMINGHAM,  the  elder,  being  seised  Damages  ooo^. 

siooed  by  the 

in  fee  (amongst  other  lands  and  premises)  of  the  lands  of  breach  of  a 
Garranacoile,  by  indenture  of  lease  dated  the  1st  of  Janu-  qaietenjoTment 
ary»  1783,  demised  fifty-nine  acres  thereof  to  Richard  Fahy,  of  the  core- 
Patrick  Fahy,  and  William  Lane,  their  executors,  admi-  deb^of  Wa* 
nistrators  and  assigns,  to  hold  from  the  1st  of  May  then  ^^^ij^^^^ 

^  "^  meaning  of  a 

last  past,  for  the  term  of  thirty-one  years,  at  the  yearly  rent  ^^^TJ*®. '"  ^*  . 
of  seventeen  shillings  an  acre  ;  and  Nicholas  Bermingham^  totmsteea, 

upon  trust,  by 

the  elder,  for  himself^  his  heirs  and  assigns,  covenanted  saieormort- 
with  the  lessees,  their  executors,  &c.,  that  they,  their  exe-  and  discharge 
cotors,  &c.,  paying  the  reserved  yearly  rent  and  performing  debts  of  oTery 
the  covenants,  should  and  might,  peaceably  and  quietly,  .houid'^ppen 
have,  hold  and  enjoy  the  demised  premises,  with  the  appur-  ^  ®^®  •*  ^ 

decease* 
tenances,  durine  the  term  thereby  demised,  without  any      In  1804  f. 

,  ,  ,  institnteda 

let,  hindrance,  interruption  or  disturbance,  of  Nicholas  Ber-  salt  in  Equity 

to  recoTer 

tningham,  the  elder,  his  heirs,  executors,  administrators  or  damages  for 

,  1   •     •  1     •  .•         r  I         breach  of  cotc- 

assigns,  or  any  other  person  claiming  or  deni^ng  from,  by,  nantoutof  the 
or  under  him,  them  or  any  of  them.  Tonai^suu'of 

B,t  the  cove- 
nantor ;  and  ob- 

The  lessees  entered ;  and  Richard  Fahy  and  William  **»°«^  »  ^"^^^^^ 

^  inl820.direct- 

Lione  having  died,  the  entire  interest  under  the  lease  vested  ing  a  reference, 

or  an  issue,  to 

in  Patrick  Fahy  by  survivorship ;  but  he  permitted  the  sons  ascertain  the 

amount  of  the 
damages:  but, 
instead  of  pro- 
secuting the  decree,  F.   brought  an  action  on  the  covenant,  and  in  1822  obtained  judgment 
therein.     Shortly  afterwards  F.  died.     In  1841  administration  of  his  effects  was  obtained  ; 
and  in  the  same  year  his  personal  representative  filed  a  bill  of  rerivor  ;  but,  without  obtain- 
ing an  order  to  reviTC,  he,  in  the  same  year,  filed  a  charge  on  foot  of  his  demand,  under  an 
order  of  reference  of  1841  made  in  another  cause,  instituted  in  1796,  to  carry  the  trusts  of 
the  wiU  of  B.  into  execution ;  in  which  cause  a  sum  of  money  had  been  impounded  to  meet, 
amongst    others,  the  claim  of  Fr.  the  reference  being  to  ascertain  what  were  the  charges 
affecting  that  fund : — Held^  that  the  case  was  not  within  the  3  &  4  WiU.  IV.  c.  27,  and  that 
the  demand  of  B,  was  not  barred. 
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1845.        of  Richard  Fahy  and  William  Lane  respectively  to  occupy 
the  portions  of  the  land  formerly  occupied  by  their  &then, 
V'  upon  their  paying  their  just  proportions  of  the  head  rent 

JDUKKE* 


Statement. 


By  his  will,  dated  the  25th  of  October,  1798,  McAoiai 
Bermingham^  the  elder,  devised  all  his  real  and  freehold 
estates,  and,  among  others,  the  lands  of  Garranacoile,  to 
trustees  and  their  heirs,  upon  trust,  in  the  first  place,  oot 
of  the  rents  and  profits  of  said  lands,  or  by  sale  or  mortgage 
of  them  or  of  sufficient  part  thereof,  to  pay  off  and  discharge 
all  such  just  debts,  of  every  kind,  as  he  should  happen  (o 
owe  at  his  decease:  and  upon  the  further  trust,  to  levy  and 
raise,  in  manner  aforesaid,  a  sum  of  4000/.;  and  to  applj 
and  hand  over  the  same  in  manner  thereinafter  mentioned. 
The  testator  then  directed  his  trustees  to  pay  200/.,  part  of 
the  4000/.,  to  his  wife,  EUzabeth;  and  to  pay  various  other 
sums  thereout  to  different  legatees  named  in  his  will;  and 
as  to  290/.,  being  the  residue  thereof,  to  pay  same  to  kit 
executors,  to  be  by  them  applied  to  the  payment,  as  &r  as 
the  same  would  reach,  of  any  notes,  bills,  or  shop  accounts, 
due  by  him.  And  as  to  his  demesne  and  mansion-house  of 
Barbersfort,  he  declared  that  he  devised  the  same  upoa 
trust  to  permit  his  wife  Elizabeth  to  hold  same  during  her 
life,  at  a  certain  annual  rent.  And  as  to  the  residue  of  his 
lands,  he  directed  that  his  trustees  should  hold  the  sanoe, 
subject  to  the  payment  of  his  debts  and  legacies  aforesaid, 
to  the  use  of  John  Bermingham  for  life,  and  after  his  decease, 
to  the  use  of  Nicholas  Bermingham  the  younger  (the  son 
of  John)i  his  heirs  and  assigns,  for  ever.  And  as  to  all  his 
personal  estate,  save  his  stock  of  cattle,  household  furni- 
ture and  plate  (which  he  had  previously  given  to  his  wife), 
he  bequeathed  same  to  his  executors,  to  be  by  them  applied, 
as  far  as  the  same  would  reach,  in  exoneration  of  his  real 
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estates;  in  the  first  place,  towards  payment  of  his  debts,        1845. 

and  then  towards  the  discharge  of  the  le&facies  bequeathed  ^ 

°  o  ^  Bermimgham 

by  his  will.  «• 

BUBKE. 


Nicholas  Bermingham^  the  elder,  died  on  the  26th  of 
November,  1793.  His  widow,  Elizabeth^  afterwards  inter- 
married with  Richard  Burhe  ;  and  she  and  her  husband,  in 
Hilary  Term,  1799,  sued  out  a  writ  of  dower,  upon  which, 
in  Michaelmas  Term,  1794,  they  recovered  judgment;  and 
in  1797  were  put  into  possession  of  one-third  part  of  the  fee 
simple  lands  of  Nicholas  Bermingham^  the  elder;  and, 
amongst  them,  of  the  lands  demised  by  the  lease  of  the  1st 
of  January,  1783.  Upon  the  habere  being  executed,  Pa^ 
trich  Fahy  entered  into  an  agreement  with  Mr.  and  Mrs. 
Burhe  for  a  lease  of  the  lands  demised  by  the  lease  of  1783, 
at  an  increased  rent. 

A  The  trustees  and  executors  named  in  the  will  of  Nicho- 
las Berminghanij  the  elder,  having  refused  to  act,  adminis- 
tration with  the  will  annexed  was  granted  to  Nicholas  Ber- 
minghamy  the  younger;  and  on  the  1 2th  of  May,  179(>, 
John  Bermingham  and  Nicholas  Bermingham,  the  younger, 
filed  the  bill  in  the  first  cause  for  the  purpose  of  having  the 
trusts  of  the  will  carried  into  execution  :  and  by  a  decree 
made  in  that  cause  on  the  9th  of  December,  1799,  it  was 
ordered  that  the  trusts  of  the  will  should  be  carried  into 
execution  ;  and  it  was  referred  to  the  Master  to  take  an  ac- 
count of  the  real  and  personal  estate  of  Nichoku  Berming^ 
ham^  the  elder,  and  of  his  debts,  legacies  and  funeral  ex- 
penses, and  to  approve  of  proper  persons  to  be  appointed 
trustees  in  the  room  of  the  trustees  appointed  by  his  will. 

The  Master  made  his  report  on  the  22nd  of  July,  1803, 
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1845.        And  thereby  reported  that,  upon  the  death  of  the  testator,  liis 
house  and  demesne  of  Barbersfort  came  into  the  hands  o( 
Elizabeth^  his  widow,  by  virtue  of  the  devise  thereof  to 
her ;  and  that  the  residue  of  the  lands  had  gone  into  the 
hands  of  certain  elegit  creditors  therein  named.    And  he 
further  reported  that  upon  the  23rd  of  January,  1797,  one- 
third  part  of  the  lands  came  into  the  hands  of  said  EUza^ 
beih,  then  the  wife  of  Richard  Burke^  by  virtue  of  a  writ 
of  dower ;  and  that  said  Rickard  and  Elizabeth  then  re- 
mained in  the  possession  thereof,  and  of  the  rents,  issaei 
and  profits  thereof;  and  that  the  remaining  two-thirds  of 
the  lands  came  into  the  hands  of  Nicholas  Berminghamjiht 
younger,  on  or  about  the  1 3th  of  December,  1799(a).  And 
he  further  reported  that  the  testator,  at  the  time  of  his  death, 
was  indebted  to  divers  persons  by  judgment ;  and  that  there 
was  then  due  on  foot  of  said  judgments  the  sum  of  2982t : 
and  that  there  was  due  on  foot  of  the  legacies  bequeathed 
by  his  will,  the  sum  of  4595/.  ^ 

In  June,  1805,  the  cause  was  heard  upon  the  report,  and 
exceptions  thereto,  which  were  allowed ;  and  it  was  de- 
creed that  the  disposition  made  in  favour  of  Mrs.  Burke^  in 
respect  of  the  house  and  demesne  of  Barbersfort,  wasincon* 
sistent  with  her  demand  of  dower  thereout ;  and  that,  there* 
fore,  she  must  elect  to  waive(ft)  her  dower  out  of  said  house 
and  demesne,  and(6)  accept  such  disposition  in  satisfaction 
thereof;  but  that  the  dispositions  in  her  &voar  contained 
in  the  will  could  not  affect  her  claim  to  dower  out  of  the 
residue  of  the  testator's  estate.  And  it  was  further  declared 
that  the  judgment  in  the  writ  of  dower  obtained  against  the 


(a)  John  Bermingham  had  died     cree. 
before  the  pronouncing  of  this  de-        (hi)  Sic  in  Registrar's  Book. 
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estator's  heirs,  could  not  aflfect  the  title  of  the  devisees  in  1845. 
lis  will.  And  the  defendant,  Mrs.  Burke,  electing  to  take  jj^rminoham 
inder  the  disposition  of  the  house  and  demesne  of  Barbers-  burkk 
brt  in  her  favour,  and  to  waive  all  demand  of  dower  there- 
out, it  was  ordered  that  it  be  referred  to  the  Master  to  in- 
[uire  and  report  whether  Mrs.  Burke  was  entitled  to  dower 
»f  any  other,  and  what  estate  of  the  testator ;  and  also  to 
ake  an  account  of  what  became  due  to  her  in  respect  of 
iQch  dower ;  and  also  to  inquire  whether  she  was  at  any 
ime,  and  when,  put  into  the  actual  possession  of  any  and 
what  part  of  the  said  estates  as  for  dower,  and  in  what  man- 
ler.  Special  inquiries  were  then  directed  as  to  the  persons 
>y  whom  the  rents  of  the  lands  had  been  received  since  the 
ieath  of  the  testator,  and  the  sums  received  by  them.  And 
'he  Master  was  directed  to  report  particularly  whether  any 
iebtSy  besides  those  in  the  report,  remained  unsatisfied,  and 
irhether  any  demand  had  been  incurred  against  the  trust  es- 
Me,  in  consequence  of  the  demand  of  dower  made  by  Mrs. 
Burke,  to  defeat  leases  executed  by  the  testator :  and  to  in- 
{oire  whether  any  leases  were  executed  by  the  testator,  of 
my  part  of  the  estate,  which  had  been  avoided  by  Mrs. 
Burke*s  clsim  of  dower.  And  the  Master  was  directed  to 
tote  whether  any  and  what  demand  had  been  occasioned 
liereby  against  the  testator's  estate,  to  be  raised  by  sale  or 
Dortgage  under  the  trusts  of  his  will ;  and  it  was  declared 
liat  Mrs.  Burke  could  not  claim  the  benefit  of  the  legacy 
pven  to  her  by  the  testator's  will,  without  confirming  such 
eases,  or  making  good  such  demand  against  the  testator^s 
»tate(a). 

On  the  6th  of  July,  1810,  the  Master  made  bis  report 
(a)  See  Bermmgham  r.  /unnnu  2  Scb.  k  Lef.  444. 
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1845.  pursuant  to  that  decretal  order ;  and  thereby  found  that  a 
demand  had  been  incurred  against  the  trust  estate,  in  cod»- 
quence  of  the  demand  of  dower  made  by  Mrs.  Burkes  to  defeat 
leases  made  by  the  testator;  that  the  lease  of  the  1st  of  Jana- 
ary»  1783,  amongst  others,  had  been  avoided  by  Mrs-JSgrle't 
claim  of  dower ;  and  that  a  demand  had  been  occasioned 
thereby  against  the  trust  estate  on  foot  of  the  said  leases, 
to  the  amount  of  the  difference  between  the  rents  reserred 
by  them,  and  the  rents  reserved  upon  the  new  lettings  made 
by  Mr.  and  Mrs.  Burke.  He  further  found  that  the  tenants 
of  those  leases,  and  amongst  them  Patrick  Fahy,  retained 
to  that  amount  out  of  the  rent  payable  by  them  respectively 
in  respect  of  the  other  two-thirds  of  the  lands,  in  right  of 
the  covenants  for  quiet  enjoyment  contained  in  their  leases; 
and  that  said  demand  might  be  raised  by  sale  or  mortgage 
under  the  trust  in  the  will  of  the  testator. 

This  report,  so  far  as  it  related  to  Patrick  Fahy  haviflg 
retained  the  difference  of  the  rents  out  of  the  two-thirds 
payable  to  the  devisees  of  Nicholas  Bermingham^  the  elder, 
was  not  warranted  by  the  fact. 

In  November,  1810,  and  February,  1811,  the  cause  was 
heard  upon  the  report ;  it  stood  over  for  some  time  to  give 
Mr.  and  Mrs.  Burke  an  opportunity  ofpresenting  a  petition 
to  have  the  decree  of  1805  reheard ;  but  no  petition  having 
been  presented,  it  was  declared,  that  Mr.  and  Mrs.  Burkt, 
not  having  made  any  new  election,  were  to  be  deemed  to 
have  abided  by  their  former  election  ;  and  it  was  ordered 
that  the  lands  should  be  sold,  and  that  out  of  the  produce 
of  the  sale,  the  reported  incumbrances,  debts  and  legacies^ 
and,  amongst  them,  the  demand  occasioned  by  the  avoiding 
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:>f  the  leases,  should  be  paid  in  the  manner  therein  men-        1845. 
doned. 


Berminguam 

V, 
BUBKE. 


Id  April,  18 12,  the  cause  was  reheard  upon  the  petition 
of  Mr.  and  Mrs.  Burke^  praying  that  they  might  have  an 
opportunity  of  making  Mrs.  Burke's  final  election,  by  re- 
linquishing all  her  rights  under  the  will  and  devise  therein 
of  the  house  and  demesne,  and  abiding  by  her  full  thirds 
of  dower  out  of  the  estate  of  the  testator ;  and  it  was  there- 
upon decreed  that  the  decretal  order  of  the  26th  of  June, 
1805,  was  to  be  considered  as  declaring  that  Mrs.  Burke 
could  not  claim  the  benefit  of  the  devise  of  the  house  and 
demesne,  or  of  any  other  devise  or  bequest,  any  more  than 
of  the  legacy  given  to  her  by  the  will  of  the  testator,  with- 
out making  good  the  loss  sustained  by  her  having  avoided 
leases  made  by  the  testator :  and  Mrs.  Burke  having  ob- 
tained permission  to  elect  whether  she  would  claim  under 
tlie  testator's  will  or  abide  by  her  full  rights  as  doweress  and 
relinquish  all  claims  under  the  will  [and  having  elected  to 
abide  by  her  full  rights  as  doweress,  and  to  relinquish  all 
claims  under  the  will(a)],  it  was  ordered  that  the  testator's 
will  should  be  carried  into  execution  ;  and  accordingly  that 
the  lands  should  be  sold  for  payment  of  the  debts  and  lega- 
cies, &c.,  &c. 

In  June,  1816,  the  lands  were  sold  to  Robert  Rutledge^ 
Esq.,  for  the  sum  of  14,150/.  ;  and,  upon  a  reference  as  to 
title,  the  Master  reported  that  a  good  title  could  be  made, 
subject  to  the  several  unsatisfied  judgments  mentioned  in 
the  schedule  to  his  report,  and  subject  also,  to  such  sum  of 


(a)  These  words  are  not  in  the    but  seem  to  have  been  accidentally 
decree,  as  entered  in  Beg.  Lib. ;    omitted  by  the  clerk. 


Statement. 


Statement. 
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1845.        money  as  might  be  decreed  in  a  certain  cause  then  depeoJ- 
ing  in  this  Court,  wherein  Patrick  Fahy  was  plainUff,  and 
^'  Nicholas  Berminghamy  the  younger,  was  defendant :  and  he 

further  reported  that  the  purchaser  had  consented  to  waive 
the  objection  from  the  pendency  of  said  suit,  upon  a  suffi* 
cient  sum  being  lodged  to  the  credit  of  the  cause,  to  answer 
such  sum  as  might  be  eventually  decreed  ;  and  he  reported 
that  the  residue  of  the  purchase-money  which  would  remaio 
after  paying  the  several  persons  who  had  proved  their  de> 
mands  under  the  decree,  ought  to  be  invested  in  Gorem* 
ment  security  for  the  protection  of  the  purchaser,  until  the 
judgment  debts,  which  were  stated  in  the  schedule  to  hit 
report,  were  satisfied,  and  the  said  suit  was  determined. 

The  reported  creditors  were  accordingly  paid  off  out  of 
the  purchase-money ;  and,  by  order  of  the  30th  of  July, 
1816,  the  residue,  3582/.  16^.  3d.,  was  invested  in  the 
purchase  of  Government  stock,  and  transferred  to  thecrecBt 
of  the  cause,  for  the  purposes  in  the  report  mentioned.  A 
part  of  this  fund  was  afterwards  paid  out  to  judgment  cre- 
ditors mentioned  in  the  schedule  to  the  report,  but  there 
still  remained  in  Court  a  sum  of  about  3,900/.  stock,  to  the 
credit  of  the  cause. 

The  circumstances  as  to  Fahy's  suit  were  these  :  On  the 
28th  of  May,  1804,  Patrick  Fahy  filed  his  bill  in  this  Court 
against  Nicholas  Bermingham^  the  younger,  and  the  heir 
at  law  of  the  surviving  trustee  in  the  will  of  Nicholas  Ber- 
mingham  the  elder,  for  compensation  in  damages  for  the  loss 
sustained  by  him,  by  reason  of  the  eviction  of  his  interest  as 
tenant  under  the  lease  of  1 783 ;  and,  by  his  bill,  prayed  for  a 
reference  to  inquire  what  loss  or  damage  he  had  sustained  by 
such  eviction,  or  otherwise,  that  an  issue  might  be  directed 
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o  ascertain  its  amount ;  and  for  an  account  of  the  real  and        1845. 
reehold  estates  of  which  Nicholas  Bermingham^  the  elder,   b^^^j^q^^j^ 
lied  seised :  and  that  the  sum  which  Patrick  Fahy  should,        „  ^' 
ipon  such  inquiry,  appear  to  be  entitled  to,  as  compensa* 
ioD  for  such  loss,  might  be  deemed  a  good  and  sufficient 
charge  upon  said  real  estates,  and  that  same  should  be  paid 
o  him  in  such  manner  as  the  Court  should  direct. 


Statement, 


A  conditional  decree  upon  sequestration  against  Nicholas 
Bermingham^  the  younger,  having  been  pronounced  in 
May,  1817,  an  absolute  decree  was,  on  the  9th  of  Decem- 
ler,  1820,  made  in  that  suit,  in  the  terms  of  the  prayer  of 
the  bill. 

Instead  of  taking  a  reference  or  an  issue,  according  to 
;be  terms  of  the  decree,  Patrick  Fahy^  in  order  to  ascertain 
;he  amount  of  the  damages  sustained  by  him,  brought  an 
iction  at  law  on  the  covenant  for  quiet  enjoyment  in  the 
ease  of  1783,  against  Nicholas  Berminghami  the  younger, 
;he  personal  representative  and  devisee  of  the  covenantor; 
md,  having  obtained  judgment  therein  by  default,  he  sped 
I  writ  of  inquiry,  upon  which  the  damages  were  assessed  to 
:he  sum  of  480/.  9s,  Sd, ;  for  which  sum,  together  with 
H>sts,  amounting  in  the  whole  to  505/.  \3s.  6(/.,  judgment 
was  entered  in  Hilary  Term,  1822. 

Patrick  Fahy  died  intestate,  on  the  10th  of  March,  1822. 
Luke  Fahy^  his  son,  obtained  administration  of  his  eflfects 
n  1841,  and  afterwards  filed  a  bill  of  revivor  in  the  cause 
>f  Fahy  v.  Bermingham  ;  but,  in  consequence  of  the  pro- 
ceedings had  under  the  order  of  reference  hereafter  men- 
tioned, dated  the   10th  of  February,  1841,  and  made  in 
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the  cause  of  Bermingham  v.  Burhe^  and  of  the  advettise- 
ments  for  creditors  published  in  pursuance  thereof,  he  Aft- 
continued  any  further  proceedings  on  foot  of  the  biUo( 
revivor ;  and,  not  having  obtained  an  order  to  revive,  came 
in  and  filed  a  charge  under  the  order  of  reference  in  Ber- 
mingham  v.  Burke. 

The  order  of  the  10th  of  February^  1841,  in  the  cause 
of  Bermingham  v.  Burke^  was  obtained  upon  the  application 
of  Edtcard  Thomas  Beytagh,  a  third  person  ;  and  thereby 
it  was  referred  to  the  Master  to  inquire  and  report  whether 
Edward  Thomas  Beytagh  had  any  claim  or  demand  affecting 
the  funds  to  the  credit  of  the  cause  of  Bermingham^.  Bwtk^ 
and  whether  such  funds,  or  any  part  of  them,  could  be 
applied  in  discharge  of  said  demands,  without  prejudice  to 
the  rights  o{  Robert  Muiledge^  the  purchaser,  or  thechildreo 
of  Nicholas  Bermingham^  the  plaintiff;  and  to  cause  adfer- 
tisements  to  be  published,  calling  on  all  persons  ha?iiig 
claims  affecting  the  residue  of  the  funds  produced  by  the 
sale  of  the  lands,  to  come  in  and  prove  the  same. 

Under  this  order  Luke  Fahy  filed  a  charge  on  foot  of  the 
before-mentioned  demand.  The  Master  reported  the  £idi 
specially,  and  found  the  sum  due  to  him,  in  case  the  Court 
should  be  of  opinion  that,  under  the  circumstances,  Liife 
Fahy  was  entitled  to  be  reported  as  a  creditor  in  respect  of 
his  demands  upon  the  residue  of  the  funds  in  bank  pro- 
duced by  the  sale. 

Edward  Thomas  Beytagh  moved,  at  the  Rolls,  that  the 
special  point  in  the  report  be  ruled  in  his  favour  ;  and  that 
it  might  be  declared  that  no  part  of  the  said  fund  wasappli- 
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l>le  to  the  payment  o(  Fahy's  demand.     The  Master  of        1845. 
e  Rolls  having  made  an  order  accordingly,  Luke  Faky 
pealed  from  His  Honoris  order. 


The  Attorney-General  (Mr.  Greene)  and  Mr.  Frederick 
.  fValsh  for  Luke  Faky. 

The  damages  sustained  by  Patrick  Faky^  by  reason  of 
e  breach  of  the  covenant  for  quiet  enjoyment  after  the  de- 
ase  of  the  covenantor,  constitute  a  debt  within  the  meaning 
the  trust  for  payment  of  the  just  debts  of  the  cove- 
.ntor :  Freemoult  Y.Dedire(a) ;  Plumer  v.  Marckant(b) ; 
mkins  V.  Briant{c) ;  Ex  parte  Tindal(d) ;  Pearson  v.  Arch- 
ahen{e) ;  Wilson  v.  Leonard{f).  Such  damages  may  be 
certained  by  the  Master,  on  a  reference  for  the  purpose : 
utt(m  V.  Mashiter{g).  The  cases  of  Wilson  v.  Knubley(h) 
id  Farley  v.  Briant(i)  were  decided  upon  technical 
"ounds,  and  do  not  apply  to  the  present  case,  where  the 
lestion  is,  what  was  the  intention  of  the  testator?  The 
jcree  of  1820,  in  Faky  v.  Bermingham^  is  conclusive  that 
lose  cases  do  not  apply  to  the  present.  The  statute  of  Limi- 
Ltions  2  &  3  Will.  IV.  c.  27,  is  not  a  bar;  for  here  there  is 
[1  express  trust  for  payment  of  debts :  Dillon  v.  Cruise(k) ; 
Wffus  V.  Gore(J) ;  Salter  v.  Cavanagk{m).  Also  the  de- 
land  has  been  kept  alive  by  the  proceedings  in  Berming- 
am  V.  Burke  and  Faky  v.  Bermingham;  and  by  the  cir- 
amstance  that  the  fund  in  Court  has  been  carried  to 
lie  credit  of  the  cause  expressly  for  the  purpose  of  satis- 

(a)  1  P.  Wins.  429.  {g)  2  Sim.  513. 

(b)  3  Burr.  1380.  (A)  7  East,  128. 

(c)  6  Sim.  603.  (i)  3  A.  &  E.  839. 
id)  8  Bing.  402;  S.  C.  1  Mo.  &    (A)  3  Ir.  Eq.  R.  70. 

Sc.  607.  (0  1  S.  &   Lef.  107. 

(e)  Al.  &  Nap.  23.  (m)  I  Dru.  &  Wal.  668. 

(J)  3  Beav.  373. 
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fying  thereout  this  demand,  amongst  others:  O^KdhfY. 
Bodkin(a)  ;  Stemdale  v.  Hanhtssan(b) ;  Gillespie  y.Ala- 
ander{c). 

Mr.  Monahan  and  Mr.  Maley^  for  Edward  ThmoM 
Bey  tag  hi  relied  upon  ^t&onv.  J^ntiifeyand  JSzrfey  v.  JSrunil: 
and  argued  that  the  demand  was  barred  by  the  Statute  of 
Limitations;  Knox  y. Kelly {d);  Benington  y.Evans{t):  and 
that  Fahy's  suit  was  out  of  Court  by  the  operation  of  the 
Slst  General  Order;  the  bill  of  revivor  not  having  been 
filed  by  leave  of  the  Court,  as  required  by  the  Order  of 
1 799,  which  was  similar  to  the  58th  General  Order. 


Judgment.       ThE    LoRD    CHANCELLOR: — 

The  point  originally  argued  before  me  was,  that  althoagh 
the  Master  of  the  Rolls  was  right  in  holding  that  the  dense 
was  not  void  against  the  person  claiming  under  the  covenant, 
upon  the  authority  of  Wilson  v.  Knvbleyif)^  yet  the  parties 
here  were  bound  by  the  decree  of  1820.  I  desired  the  case 
to  be  re-argued  upon  the  question  whether  the  creditor, 
although  he  could  not  claim  against  the  devise,  was  not 
entitled  to  come  in  under  it.  And  now  it  has  been  insisted, 
first,  that  he  is  not  a  creditor  within  the  trust ;  and,  secondly, 
if  he  be,  a  new  point  is  raised, — that  he  is  barred  by  the 
Statute  of  Limitations. 

1.  The  claim  was  under  a  covenant  binding  the  heirs,  for 
unliquidated  damages ;  and  there  certainly  was  no  breach  in 


(a)  3  Ir.  Eq.  R.  390. 

(b)  1  Sim.  393. 
(r;  3  Ru«s.  130. 


(d)  6  Ir.  Eq.  R,  279. 
(0  1  Y.  &  Col.  434. 
(/)  7  East  128. 


Burks. 
jMdffmenU 
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le covenantor's  lifetime;  but  still,  when  a  breach  did  hap-        1845. 
en,  it  was  a  liability  payable  out  of  the  assets  of  the  cove-  '        '       " 

^    ^    •*  BSRinNGHAM 

alitor,  and  also  out  of  the  real  assets  descended  to  the  heir.  _  «• 
lut  it  is  argued  that  it  was  not,  within  the  words  of  the  will, 
just  debt,  which  the  testator  owed  at  his  death.  The 
list  is  to  pay  all  such  just  debts  of  every  kind,  as  he  should 
Eippen  to  owe  at  his  decease.  The  authorities  relied  upon 
ere  Wilson  v.  Knubley{a)j  and  Farley  v.  Bnani(b) ;  but  the 
Tict  construction  of  the  technical  term  ^Mebt,"  in  a  Statute 
iving  a  new  remedy  against  devisees,  can  hardly  govern  a 
ise  depending  upon  the  intention  of  a  testator.  Before 
le  Legislature  bound  all  the  assets  by  debts  of  the  present 
ncription,  a  man  was  said  to  sin  in  bis  grave  who  did  not 
jfficiently  provide  for  his  debts.  It  could  not  be  disputed 
lat  this  claim  must  have  been  admitted,  had  the  testator 
mply  said,  '^all  my  just  debts".  It  appears  to  me  that  is 
hat  he  intended ;  and  the  supposed  words  of  restriction  are 
itroduced  only  not  to  confine  the  trust  to  the  debts  which 
e  iheuy  that  is,  at  the  time  of  making  his  will,  owed.  The 
ill  does  not  use  technical  terms  in  any  very  precise  sense ; 
»r  the  testator  having  directed,  in  the  first  place,  all  such 
»bts  as  he  should  owe  at  his  decease  to  be  raised  out  of 
le  rents,  or  by  sale  or  mortgage,  declares  a  further  trust  to 
lise  4000/.,  the  greater  part  of  which  he  disposes  of  in  the 
ay  of  legacies ;  and  then  directs  290/.,  the  residue,  to  be 
sud  to  his  executors,  to  be  applied  to  the  payment,  as  £eur 
)  the  same  will  reach,  of  any  notes,  bills  or  shop  accounts, 
se  by  him.  A  note  or  bill  which  at  his  death  had  some  time 
»  run,  would  clearly  fall  within  this  trust,  if  the  fund  were 
iffident  to  meet  it.  The  testator  then  devises  his  estates, 
subject  to  the  payment  of  bis  debts  and  legacies  aforesaid," 
)  the  Berminghamsy  and  he  directs  his  executors  to  apply 

(a)  7  East.  128.  (h)  a  A.  &  E.  839.  ^ 

VOL.  II.  3  A 
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his  general  personal  estate,  which  he  should  happen  to  hive 
or  be  entitled  to  at  his  decease,  in  exoneration  of  his  rea\ 
estates,  in  the  first  place,  towards  payment  of  his  debts;  and 
if  a  redundancy,  towards  the  discharge  of  bis  legacies.    I 
think  this  direction  strengthens  my  view  of  the  first  trust: 
he  considered,  I  think,  the  real  estate  as  charged  with  all 
the  debts  which  would  affect  his  personal  estate ;  and  at  Ik 
meant  the  latter  to  be  the  first  fund,  he  directed  it  to  be 
applied  generally  towards   payment  of  his  debts,  which 
would  include  all  obligations,  whether  by  specialty  or  sim- 
ple contract,  whether  contingent  or  payable  presently,  whe- 
ther ascertained  at  his  death  or  unliquidated  until  a  hUer 
period.      And  this  payment  was  to  be  made  in  exonetatioii 
of  his  real  estate,  which  proves  the  general  nature  of  the 
trust  of  the  real  estate.     It  appears  to  me^  therefore,  thai 
Mr.  Fahy's  claim  is  one  directed  to  be  paid  by  the  will(a). 
This  Court  must  have  taken  the  same  view  of  the  case,  when 
the  decree  in  FcJiy's  suit  was  pronounced ;  and  again  in 
Benninghani's  ^uit,  when  Fahy 'and  the  other  evicted  tenants 
were  held  to  be  entitled  to  retain,  out  of  the  portion  of  their 
rents  belonging  to  the  trustees  as  devisees  under  the  will, 
the  loss  which  they  had  sustained  by  the  eviction  by  the 
doweress. 


2.  I  am  to  consider  whether  the  demand  is  one  upon 
which  the  Statute  of  Limitations  could  operate,  hariog 
regard  to  the  proceedings  in  this  Court.  The  cvictioa 
upon  which  the  claim  arose  did  not  take  place  until  1791, 
four  years  after  the  testator's  death ;  and  in  1 804  the  lesscf 
filed  his  bill  to  establish  his  demand  to'  a  charge  on  tk 
real  estate,  when  the  amount  should  be  ascertained,  h 
was  said  that  the  sole  defendant  was  Nicholas  Bermingham^ 

(a)  See  Morse  v.  Tucker,  5  Ha.  79. 


Burke. 
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the  younger,  the  principal  devisee  of  the  real  estate,  and         1845. 

lUo  personal  representative:  and  even  if  that  were  so,  as  he 

Berhinghan 

Ux)k  the  estate  expressly  subject  to  the  debts,  he  could  not  ^  v, 
now  be  heard  to  say  that  the  suit  was  not  properly  insti- 
tuted.  But  that  statement  was,  I  find,  erroneous.  The 
heir  at  law  of  the  surviving  devisee  in  trust  was  also  a 
party,  and  answered  the  bill.  In  1820  the  plaintiff  in  that 
mil  obtained  an  absolute  decree,  directing  an  account  to 
be  taken  of  the  real  estate,  declaring  the  sum  to  be  ascer- 
tained a  sufficient  charge  on  the  real  estate,  and  that  he 
should  be  paid  the  same  out  of  such  estate.  The  plaintiff 
did  not  follow  the  directions  of  the  decree  as  to  the  mode  of 
ascertaining  the  demand,  but  brought  an  action  against 
Nicholas  Bermingham^  and  obtained  final  judgment  against 
him  in  1822,  for  upwards  of  500/.  Here,  the  direct  pro- 
ceedings ended;  for  the  plaintiff  having  died  in  1822, 
administration  was  not  obtained  to  him  until  1841;  and 
although  a  bill  of  revivor  was  then  filed,  yet  no  order  of 
revivor  was  obtained.  It  does  not  appear  whether  the  pre- 
vious leave  of  the  Court  was  obtained  for  the  filing  of  this 
bill,  according  to  the  order  then  in  operation,  of  June,  1799. 
It  will  presently  be  seen  why  no  attempt  was  made  to  pro- 
secute this  suit  further.  The  Rules  of  1843  would  now 
prevent  a  bill  of  revivor  from  being  filed,  without  the  spe- 
cial leave  of  the  Court.  So  far  the  new  Statute  of  Limita- 
tions has  no  operation  upon  these  proceedings,  which  com- 
menced long  before  that  Act  passed ;  and  the  right  oiFahtfs 
representatives  to  proceed  would  depend  on  the  rules  of 
the  Court. 

It  is  now  necessary  to  advert  to  the  proceedings  in  Ber- 
fningham*s  suit.  That  was  the  suit  of  the  beneficial  de- 
visees, one  of  whom  was  the  personal  representative;  and 

3  A  2 


Judgment, 


714  CASES  IN  CHANCERY. 

1845.        in    1799  the  usual  decree  was  made,    under  which  foiy 
^       ^    j^   might  have  gone  in;  although  I  am  not  surprised  that  he 
^*  filed  a  separate   bill,  considering   the  nature  of  his  d^ 

mand.     Now,  as  to  the  authorities,  I  think  that  the  prin- 
ciples upon  which  the  Court  acts,  are  correctly  laid  down  in 
Stemdale  v.  HankisBon{a)  which  was  decided  before  the 
new  Statute  of  Limitations.   Berrington  v.  EvanM{h\  before 
Lord  Abinger  was,  1  apprehend,  properly  decided :  but  it 
does  not  impeach  the  previous  decision ;  nor  does  it,  I  think, 
prevent  a  creditor  from  coming  in  under  another  creditor's 
bill,  filed  for  the  general  benefit  of  creditors,  where  his  de- 
mand would  not  have  been  barred  had  he  himself  filed  the 
bill,  and  he  comes  in  according  to  the  decree  and  the  coane 
of  the  Court.     Courts  of  Equity  should  be  cautious  not  to 
render  it  necessary  for  every  creditor  to  file  a  bill  upon  his 
debtor's  death,  in  order  to  raise  his  demand,  where  one  suit 
is  regularly   instituted.     The  Court   of   Exchequer  here 
appears  to  have  acted  on  this  view  in  O' Kelly  v.  Bodkin(c) 
in  which  case  the  bill  was  filed  before  the  Statute.     With 
these  observations,  1  resume  the  consideration  of  the  pro- 
ceedings in  Berminghanis  suit. 

In  1805  a  decretal  order  was  made,  and  the  case  is  re- 
ported in  2  S.  &  Lef.  444.  But,  in  addition  to  the  decree 
as  there  stated,  it  was  ordered,  according  to  the  Registrar's 
book,  which  1  have  examined,  that  the  Master  should  in- 
quire whether  any  demand  had  been  incurred  against  the 
trust  estate  in  consequence  of  the  demand  of  dower  made  by 
Mrs.  Burke  (the  widow,  who  had  married  again),  to  defeat 
leases  executed  by  the  testator,  of  any  part  of  the  estates 
which  had  been  avoided  by  her  claim  of  dower;  and  the  Mas- 

(a)  1  Sim.  393.  (e)  2  Ir.  Eq.  R.  361 ;  3  Ir.  E^ 

(6)1  Y.  &  C.434.  R.390. 
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Bebhingham 

V, 

Burke. 
Judgment. 


Ccr  was  to  state  whether  any  and  what  demand  had  been  1845. 
occasioned  thereby  against  the  testator's  estate,  to  be  raised 
by  sale  or  mortgage  under  the  trusts  of  his  will ;  and  it  was 
declared  that  Mrs.  Burke  could  not  claim  the  benefit  of  the 
legacy  given  to  her  by  the  testator's  will,  without  confirming 
such  leases,  or  making  good  such  demand  against  the  tes- 
tator's estate.  This,  I  may  observe  by  the  way,  materially 
alters  the  rule  as  laid  down  by  Lord  Redesdale  in  the  re- 
port ;  for  it  does,  I  know  not  upon  what  principle,  put  the 
widow  to  her  election  as  to  acts  by  the  testator  inter  vivos. 
Upon  a  rehearing  in  1812,  before  Lord  Manners^  he  de- 
clared that  the  widow  could  not  claim  the  benefit  of  any 
other  devise  or  bequest,  any  more  than  of  the  legacy  given 
to  her,  without  making  good  the  loss  sustained  by  her 
having  avoided  leases  made  by  the  testator :  but  she  was 
still  allowed  to  elect ;  and  was  driven,  by  the  extent  of  the 
demand  against  her,  to  elect  to  take  against  the  will,  and 
to  rely  on  her  dower  only. 

The  Master,  under  the  decree  of  1799  and  the  decretal 
order  of  1805,  made  his  report  in  1810  ;  and  he  found  that 
^*a  demand  had  incurred  against  the  trust  estate,"  in  con- 
sequence of  the  demand  of  dower.  He  found  the  leases 
which  had  been  granted  by  the  testator,  including  the  lease 
to  the  Fahy's  and  Lane ;  that  the  widow  had  avoided  them ; 
and  that  *^  a  demand  had  been  occasioned  thereby  against 
the  trust  estate,"  on  the  foot  of  the  leases  so  avoided, 
amounting  to  a  very  large  sum,  which  he  states,  *^  the 
several  tenants,  whose  leases  had  been  so  avoided,  having 
retained  to  that  amount  out  of  the  rents  payable  in  respect 
of  the  other  two*thirds  of  the  lands  demised  to  them,  in 
ight  of  the  covenants  for  quiet  enjoyment  contained  in  the 
leases  made  by  the  testator."     This  report,  therefore,  pro- 
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Berninoham 

V. 
BUKKK. 

Judgment. 


1845.  ceeded  upon  Fahy*8  right  to  be  recouped,  in  effect  out  of 
the  trust  estate  to  be  administered  in  that  cause,  the  loss 
sustained  by  the  eviction,  although  it  misstated  the  fact  is 
far  as  regarded  Fahy*s  having  repaid  himself  out  of  the 
other  two-thirds  of  his  rent  up  to  a  certain  time ;  for  it  ap- 
pears by  the  report  now  before  me,  unexoepted  to,  that  the 
widow  had  the  whole  of  Fahy*8  property  allotted  to  her  as 
part  of  her  dower.  The  report  of  1810  was  absolutely  con- 
firmed, and  was  followed  by  a  further  decree  for  carrying 
the  trusts  of  the  will  into  execution  ;  and  the  widow,  having 
then  elected  to  take  under  the  will,  was  decreed  to  make 
good  the  loss  occasioned  by  her  act.  In  1812  the  rehe8^ 
ing  took  place;  the  trusts  of  the  will  were  once  more  di- 
rected to  be  carried  into  execution  ;  the  debts  reported  and 
legacies  to  be  paid ;  and  the  bulk  of  the  real  estate  to  be 
sold. 

The  estate  having  been  sold,  the  Master  made  his  report 
in  July,  1816,  and  he  found  that  a  good  title  could  be  made 
to  the  purchaser,  subject  to  several  unsatisfied  judgment^, 
'^  and  also  subject  to  such  sum  of  money  as  may  be  decreed 
in  a  cause  wherein  Fahy  is  plaintiff,  and  Bermingham  a  de- 
fendant, the  said  purchaser  having  consented  before  me  to 
waive  the  objection  from  the  pendency  of  the  said  suit,  u|K)n 
a  suflBcient  sum  being  lodged  in  Government  security  to 
the  credit  of  the  cause,  to  answer  such  sum  as  may  even- 
tually be  decreed."  And  he  found  that  the  residue  of  the 
purchase-money  should  be  invested  accordingly  for  the  pro- 
tection of  the  purchaser,  until  the  judgment  debts  were  :»&' 
tisfied  and  the  said  suit  determined.  In  the  same  mouth 
the  allocation  order  was  made,  and  the  residue  was  to  ^^ 
main  for  the  purposes  in  the  report  mentioned. 
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The  leading  object  was  to  secure  the  purchaser;  but  the  1845. 
provision  for  Fahy's  demand  proves  that  the  parties  no  beeminouam 
longer  relied  upon  the  erroneous  finding  that  he  had  paid  bu^kk 
himself  by  retainer ;  and,  having  a  cause  of  his  own  in  Court,  " — 
it  would  have  been  quite  of  course,  when  he  had  established 
his  demand  in  that  cause,  to  have  applied  for  payment  out 
of  the  fund  set  aside  to  answer  it ;  a  fund,  it  will  be  borne 
in  mind,  liable  to  make  good  the  demand  under  the  trusts 
uf  the  testators  will.  Fahy*s  demand,  therefore,  up  to  this 
period,  was  not  only  one,  which,  if  established,  must  have 
been  paid  for  the  purchaser's  security,  according  to  his  con- 
tract with  the  Court,  but  it  must  have  been  paid  on  the 
higher  ground  that  the  fund  was  the  proper  one  for  pay" 
nient  of  it.  This  was  followed  by  the  decree  of  1820,  in 
FaAy's  suit,  and  his  final  judgment  in  1822.  Those  proceed- 
ings dovetail  in  with  the  proceedings  in  Berminf/ham* s  snity 
and  in  this  respect  the  case  is  wholly  distinguishable  from 
the  case  of  Berrington  v.  Evans.  The  Statute  of  Limita- 
tions, therefore,  has  no  operation;  and  the  case  depends 
upon  the  rules  of  the  Court.  Now  the  delay  has  been  a 
long  one;  but  it  is  accounted  for  by  the  period^ which 
elapsed  before  administration  was  granted  to  Fahy^  although 
that  would  be  no  excuse  under  the  Statute,  and  ought  not 
to  be  in  this  Court :  but  the  fund  remains  in  Court  to  be 
distributed;  it  has  been  appropriated  to  no  one;  the  first 
demand  upon  it  is  Fahy's;  and  the  Master,  by  the  report  of 
this  year,  now  before  me,  finds  that  Fahy  was  not  reim- 
bursed the  loss  sustained  by  the  eviction  ;  and  that  it  was 
in  consequence  of  the  proceedings  under  the  order  of  refe- 
rence of  February,  1841,  made  in  Bermingham  y.Burke, 
and  the  advertisement  for  creditors,  that  the  administrator 
of  Fahy  discontinued  any  further  proceedings  on  foot  of  the 
bill  of  revivor  in  Fahy  v.  Bermingham,  an<l  came  in  and 
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1845. 

^ 1 — ^ 

Bbrmingham 

9. 
BUBKE. 

Judgment, 


filed  a  charge,  and  proceeded  to  ascertain  bis  demand  before 
him,  under  the  order  of  reference.  Under  these  drcum- 
stanceSy  I  am  of  opinion  that  Fahtfs  demand  cannot,  in 
this  Court,  be  affected  by  the  Statute  of  Limitations ;  but 
that,  the  time  having  at  length  arrived  for  payment  of  the 
money  set  apart,  this  must  be  paid  as  a  charge  upon  it. 
The  proceedings  in  the  two  causes,  taken  together,  have 
kept  alive  the  demand.  I  am  thus  relieved  from  consider- 
ing whether  this  demand  could  be  considered  as  barred  by 
the  new  Statute  of  Limitations,  notwithstanding  the  trust 
for  payment  of  the  debts,  and  that  a  portion  of  the  trust 
fund  still  remains  in  Court  to  be  distributed ;  for,  assuming 
that  the  Statute  might  have  had  that  operation,  I  have  sa- 
tisfied myself  that  the  proceedings  in  these  causes  would 
prevent  the  bar. 


Sonemher  17. 

The  grantor  of 
a  rent-charge 
was  discharged 
as  an  insolvent, 
but  still  con- 
tinued in  pos- 
session of  the 
lands  :_Jre/cf, 
that  the  assig- 
nee of  the  in- 
soWent  ought  to 
be  made  an  an- 
swering party 
to  a  biU  bj  the 
grantee,  to 
raise  the  ar- 
rears bj  means* 
of  a  receiver. 


CURTIN  0.  DARCY. 

rn 

I  HE  bill   was  filed  to  raise  the  arrears  of  a  rent-charge, 

granted  in  1836,  by  means  of  a  receiver  over  the  lands. 
It  did  not  pray  a  sale. 

The  defendant,  the  grantor  of  the  annuity,  objected  thau 
in  1840,  he  had  been  discharged  as  an  insolvent ;  and  that 
his  assignee,  who  was  made  a  notice  party,  ought  to  ha>*c 
been  made  an  answering  party  to  the  bill. 

Mr.  Pigot  and  Mr.  D.  72.  Kane^  for  the  plaintiff,  sail 
that  it  was  in  proof  that  the  insolvent  was  in  possession  of 
the  lands ;  that  the  object  of  the  bill  was,  not  to  disturb  the 
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title  to  the  estate,  but  only  to  affect  the  possession  ;  and  1845. 
that  it  had  always  been  considered  sufficient  in  cases  of  this 

nature,  to  make  those  persons  only  parties,  whose  posses-  ^^ 

sion  was  sought  to  be  disturbed.  

AryutneHt, 

Thb  Lord  Chancellor  : — 

Has  that  practice  ever  been  extended  to  the  case  of  an      Jndpmtmt. 
insolvency?    You  are  asking  the  Court  to  proceed  against 
a  person,  in  possession,  who  is  no  longer  the  owner  of  the 
estate.     Unless  an  authority  be  produced,  I  must  yield  to 
the  objection. 

The  plaintiff  had  liberty  to  amend  by  making  the  assig- 
nee an  answering  party. 
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JENNINGS  V.  BOND. 
BOND  V.  JENNINGS. 


1  HE  Rev.  Wensley  Bond  was  seised  in  fee  of  the  lands 
of  Ardgullen,  in  the  County  of  Longford.  In  1815,  upon 
the  marriage  of  his  third  daughter,  the  plaintiff  Rebecca 
Jennings,  then  Rebecca  Bond,  spinster,  with  William  Bond, 
the  Rev.  Wensley  Bond  and  William  Bond  respectively  exe- 
cuted to  trustees  their  several  bonds,  with  warrants  to  confess 


Nov,  7.  8,  12, 
25. 

^.,  being  sekied 
in  fee  of  Ard- 
gullen, con- 
fessed a  judg- 
ment: and 
afterwards, 
upon  the  mar- 
riage of  his  son 
B.,  convejfed 
the  lands  to  the 
use  of  P.,  for 
his  life,  re- 

mainder  to  the  issue  of  the  marriage  ;  and  covenanted  that  thej  were  free  from  incumbrsDces. 
By  bis  will  be  gave  several  legacies,  and  died,  having  appointed  B,  his  ezecotor,  wmA  toavisg 
assets  more  than  sufficient  to  pay  all  his  debts  and  legacies.  Upon  the  marriage  of  C,  one  of 
the  legatees,  a  settlement  was  executed,  whereby,  after  reciting  the  will  of  A,,  and  that  the 
legacy  of  C  was  then  in  the  hands  of  £.,  as  executor,  C.  assigned  the  legacy  to  trustees,  of 
whom  B.  was  one,  upon  trust  for  C.  for  her  life,  and,  after  her  decease  without  issue,  upon 
trust  for  the  benefit  of  the  judgment  creditor  and  his  issue.  In  1835  the  judgment  creditor 
instituted  a  suit  for  payment  of  his  judgment  out  of  the  real  and  personal  assets  of  the 
testator.  In  1836  C.  and  her  husband  (there  being  no  issue  of  their  marriage)  instituted 
another  suit  against  B.  and  the  persons  entitled  under  their  settlement  in  default  of  issue 
uf  their  marriage,  for  the  appointment  of  new  trustees,  and  an  account  of  the  trust  fuodi; 
and  in  that  suit  an  order  was  made,  on  the  consent  of  ^.,  but  without  notice  to  the  pertoos 
entitled  in  default  of  issue  of  C  and  her  husband,  that  B.  should  transfer  to  the  credit  of 
that  cause,  stock  to  the  value  of  C'<  legacy,  without  prejudice  to  the  rights  of  the  parties; 
and  it  was  ordered  that  the  dividends  thereof  be  paid  to  C.  The  stock  was  accordingly  trans- 
ferred by  B.t  who  purchased  same  with  the  produce  of  the  sale  of  part  of  the  assets  of  the 
testator,  which  were  outstanding  in  specie  when  the  bill'of  1835  was  filed. 

The  assets  having  been  wasted,  the  children  of  B.^  claiming  as  specialty  creditors  of  yl. 
under  his  covenant,  filed  a  bill  in  1640,  to  have  the  stock  standing  to  the  credit  of  C.<  cause 
applied  in  payment  of  the  judgment  debt. 

Heldf — 1.  That  the  stock  had  not  been  appropriated  to  the  payment  of  C.'«  legacy, 
either  as  against  the  specialty  creditors  or  the  other  legatees  of  ^.y  but  that  it  still  cooti- 
nued  assets  for  payment  of  his  debts  and  legacies. 

2.  That  a  purchaser  for  value  of  a  legacy  was  but  a  purchaser  of  a  chose  in  action ;  aod 
tliat  he  was  subject  to  the  same  equities,  in  respect  of  the  legacy,  as  his  vendor ;  and  therefore 
to  refund  it  if  necessary  for  the  payment  of  debts. 

3.  That  a  suit  by  a  judgment  creditor,  for  an  account  of  the  real  and  personal  estate  of  his 
debtor  and  payment  of  his  debts,  is  a  sufficient  li»  pendent  to  affect  an  incumbrancer  on  the 
life  estate  of  a  defaulting  executor  in  lands,  the  fee  of  which  was  subject  to  the  jadgmeot, 
with  notice  of  an  equity  to  tiavo  the  Kfe  estate  applied  to  answer  the  default  of  the  executor. 

4.  Where  the  question  is  not  between  a  registered  and  unregistered  deed,  notice  by  lu  pen- 
dens is  not  affected  by  the  registration  of  the  title  deed  of  the  person  sought  to  be  affected 
thereby. 

5.  The  7  &  8  Vic.  c.  OH,  s.  10,  which  requires  that  a  Ha  peHden*  shall  be  registered  to 
affect  a  purchaser,  docs  not  appiv  to  a  purchase  made  before  the  passing  of  the  Act. 
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judgments  thereon,  each  in  the  penal  sum  of  5000/.,  condi-  1845. 
tioned  for  the  payment  of  the  principal  sum  of  2500/.  within 
three  months  after  the  decease  of  them  respectively ;  upon 
trust,  in  the  event  of  William  Bond  dying  in  the  lifetime  of 
Rebecca  Bandy  without  leaving  issue  by  her  (which  event 
happened),  as  to  the  sum  of  1500/.,  part  of  the  sum  of  2500/., 
secured  by  the  bond  and  warrant  of  the  Rev.  Wengley  Bandy 
for  the  said  Rev.  Wenaley  Band^  his  executors,  &c. ;  and  as 
to  the  sum  of  1000/.,  residue  thereof,  in  trust  for  William 
Bandy  his  executors,  &c.  Judgment  was,  in  Hilary  Term, 
1820,  entered  upon  the  bond  of  the  Rev.  Wensley  Band. 

William  Bond  died  in  1817  ;  and  by  his  will  bequeathed 
to  bis  wife,  ReAeccOy  the  interest  on  the  1000/.  for  her  life. 
Rebecca  Bond  afterwards  married  the  Rev.  William  Jen- 
nings; and  by  settlement  of  the  29th  of  February,  1820, 
to  which  the  trustees  of  the  judgment  and  the  personal 
representatives  of  William  Bond  were  parties,  after  reciting 
that  judgment  had  been  entered  upon  the  bond  of  the  Rev. 
Wensley  Bond,  it  was  declared  that  said  judgment  should 
be  held  by  the  trustees  thereof,  upon  trust  that  the  Rev. 
William  Jennings  should  receive  the  interest  thereof  during 
the  joint  lives  of  himself  and  his  intended  wife ;  and  as  to 
the  sum  of  1500/.,  part  of  the  principal  sum  of  2500/., 
secured  by  the  judgment,  from  and  after  the  decease  of  the 
Rev.  William  Jennings,  upon  trust  for  the  children  of  the 
marriage  as  the  Rev.  William  Jennings  should  appoint. 

There  was  issue  of  this  marriage  several  children,  who, 
with  their  parents,  were  plaintiffs  in  the  first  and  defendants 
in  the  second  cause. 

In  1833,  the  executors  of  William  Bond  assigned  to  the 
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Rev.  fViUiam  Jennings  the  som  of  1000/.,  parcel  oftk 
sum  of  2600/.,  secured  by  the  judgrment  of  Hilary  Tenn, 
18S0,  for  his  own  use  and  benefit. 

By  indenture  of  settlement,  bearing  date  the  1st  of  April, 
1820,  executed  in  contemplation  of  the  marriage  of  Riekard 
Wensley  Band^  the  y oungrest  son  of  the  Rev.  fVenslcjf  Band^ 
with  Miss  Sophia  Band^  the  lands  of  Ardgullen  were  con- 
veyed to  James  W.  Little  and  George  Little^  and  their  heirs, 
upon  trust  {inter  alia)  to  permit  Richard  fV.  Bond  to  reeeiTe 
the  rents  thereof  during  his  life ;  and  after  his  decease,  sub- 
ject to  a  jointure  for  his  wife,  to  the  use  of  the  children  of 
the  marriage  as  Richard  fV.  Bond  should  appoint ;  and  b 
default  of  appointment,  to  the  children  equally  as  tenants 
in  common  in  tail  general.  And  the  Rev.  Wensleff  Band 
thereby  entered  into  absolute  covenants  with  James  W. 
Little  and  George  Little  for  title;  and  for  quiet  enjoy- 
ment, free  from  all  former  and  other  gifts,  grants,  bargains, 
sales,  mortgages,  judgments,  settlements,  jointures,  dowers, 
rights  and  title  of  dower,  and  all  other  charges  and  incum- 
brances whatsoever,  a  certain  lease  therein  mentioned  only 
excepted. 

At  the  time  of  the  execution  of  this  settlement  there  was 
not  any  other  incumbrance  affecting  the  lands,  save  the 
judgment  of  Hilary  Term,  1820. 

The  marriage  was  celebrated  ;  and  there  was  issue  of  it 
seven  children,  who  were  the  plaintiffs  in  the  second  cause. 


The  Rev.  IVensley  Bond,  previous  to  the  execution 
of  the  settlement  of  the  1st  of  April,  1820,  made  his  will 
and  three  codicils  thereto.      By  his  will   he  devised  the 
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lands  of  Ardgullen  to  his  son,  Richard  Wensley  Bond^  and 
bis  issue,  in  strict  settlement.  That  devise  was  revoked 
by  the  settlement  of  the  same  lands  in  1820.  By  his  will 
be  also  gave  to  his  son,  the  Reverend  James  Forward  Bond^ 
and  Abraham  H.  Hutchinson^  all  his  other  estates,  assets, 
and  effects,  of  every  nature  and  kind  soever,  in  trust  for 
payment  of  his  just  debts,  funeral,  and  other  incidental 
expenses;  and  bequeathed  to  his  daughter  Christiana  the 
sum  of  3000/.,  to  his  daughter  Louisa  2500/.,  and  to  his 
daughter  Catherine  Tyrrell  1000/.,  and  several  other  small 
legacies ;  and  the  remainder  of  his  assets,  if  any,  he  be- 
queathed to  his  son,  Richard  Wensley  Bond^  his  executors, 
administrators  and  assigns :  and  by  his  will  he  appointed 
bis  trustees  and  his  son,  Richard  Wensley  Bond^  executors. 
The  codicils  did  not  affect  the  before-mentioned  devises  and 
bequests. 


1845. 
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Statement, 


In  October,  1820,  the  testator  died,  possessed  of  per- 
sonal estate  amounting  to  15,527/.  5s.  Ad.^  late  currency. 
His  will  was  proved  by  his  executors,  but  Richard  Wensley 
Bond  alone  acted  in  execution  of  it. 


Richard  Wensley  Bond,  as  such  executor,  received  out 
of  the  assets  several  sums,  amounting  in  the  whole  to 
13,879/.  5s.  4d.,  late  currency;  of  which  he  had  received, 
prior  to  the  filing  of  the  bill  in  the  first  cause,  the  sum  of 
10,027/.  Os.  Ad, ;  and,  subsequent  to  the  institution  of  that 
suit,  he  assigned  and  disposed  of  two  judgments,  obtained  by 
him  as  executor  against  the  Earl  of  Courtown  and  Viscount 
Stopjbrdf  and  an  annuity  granted  to  the  testator  by  Sir 
James  Bondy  and  applied  same  in  manner  hereinafter  stated ; 
and  so  possessed  himself  of  the  residue  of  the  sum  of 
13,879/.  5s.  Ad,  Out  of  the  sums  so  received  by  him  he  paid 
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the  funeral  and  testamentary  expenses  of  the  testator,  ainl 
all  his  debtSy  save  the  judgment  of  Hilary  Term,  1820, 
amounting  in  the  whole  to  the  sum  of  3214/.  \9s.  6d.;late 
currency.  He  also  paid  thereout  several  of  the  legacies  be- 
queathed by  the  testator,  amounting  in  the  whole  to  thesom 
of  1532/.  \5s.  late  currency,  leavingasum  of  9132/.lO«.10(/., 
late  currency,  in  his  hands,  to  be  accounted  for  by  him  to 
the  creditors  and  legatees  of  the  testator  at  the  time  of  the 
filing  of  the  bill  in  the  first  cause. 


In  1822  Limisa  Bond  married  the  Reverend  Hugh  WM; 
and  by  indenture  of  settlement,  bearing  date  the  16th  of 
November  in  that  year,  and  to  which  the  trustees  and 
executors  of  the  Rev.  Wensley  Bond  were  parties,  after 
reciting  the  will  of  the  Rev.  Wensley  Bond  and  the  intended 
marriage,  and  that  the  legacy  of  2500/.  thereby  bequeathed 
to  Louisa  Bond  was  in  the  hands  oi  Richard  Wensley  Band, 
as  acting  executor  of  the  Rev.  Wensley  Bond,  Louisa  Bond 
assigned  to  James  Forward  Bond  and  Richard  WeHskji 
Bond  the  said  legacy  of  2500/.,  upon  trust  to  pay  the 
interest  thereof  to  the  separate  use  of  Louisa  Bond  during 
her  life;  and,'after  her  decease,  to  pay  same  to  Hugh  Webb, 
during  bis  life ;  and,  in  default  of  issue  of  the  marriage  (which 
event  happened)  in  trust  for  Christiana  Bond  and  Catherine 
Tyrrell  equally. 

Louisa  Webb  died  in  July,  1824,  without  issue ;  Hugh 
Webb,  who  thereupon  became  entitled  to  a  life  interest  io 
the  legacy  of  2500/.,  assigned  same,  on  the  29th  of  October, 
1835,  to  James  W.  Bond. 


Christiana  Bond,  in  1826,  married  Thomas  Gol/in  Yowng; 
and  by  indenture  of  settlement  bearing  date  the  29th  of  May 
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in  that  year,  to  which  the  trustees  and  executors  of  the  Rev. 
WenaleyBond  were  parties,  after  reciting  the  will  of  the  Rev. 
Wendey  Bondy  and  that  the  legacy  of  3000/.  bequeathed 
to  Christiana  Bond  was  then  in  the  hands  of  Richard 
Wensley  Bond  as  such  executor ;  and  that,  under  the  limi- 
tations of  the  settlement  of  Mr.  and  Mrs.  WelA^  Christiana 
Bond  had  become  entitled  to  the  sum  of  1250/.,  one  moiety 
of  the  legacy  of  2500/.  to  which  Mrs.  Webb  had  been  enti- 
tled, subject  to  the  life  interest  of  Mr.  Webb  therein ; 
Christiana  Bond  assigned  to  four  trustees,  of  whom  jRi- 
€hard  Wensley  Bond  was  one,  the  legacy  of  3000/.,  and 
also  the  sum  of  1250/.,  upon  trust,  as  to  the  interest  thereof, 
to  the  use  of  Christiana  Bond  during  her  life ;  and  after 
her  decease,  to  pay  the  interest  of  the  3000/.  to  Thomas 
Golfin  Young  for  his  life  ;  and  to  pay  and  apply  the  inte- 
rest of  the  1250/.  to  the  maintenance  and  education  of  the 
issue  of  the  marriage  ;  but  if  no  issue  living  at  the  death  of 
Christiana  Bond^  then  to  pay  the  whole  of  the  interest  to 
Thonuis  Golfin  Young  during  his  life ;  and  after  the  decease 
of  the  survivor  of  them,  to  pay  the  said  principal  sums  to 
the  children  of  the  marriage,  as  Christiana  Bone/ should  ap- 
point; and  in  default  of  appointment,  equally  amongst 
them ;  and  if  there  should  be  no  issue  of  the  marriage,  then 
as  to  500/.,  part  of  the  3000/.,  for  the  sole  use  and  benefit 
of  Thomas  Golfin  Young;  and  as  to  the  residue  of  the 
3000/.  and  the  said  sum  of  1250/.  (subject  to  the  life  inte- 
rest of  Mr.  Webb  therein),  to  pay  the  interest  thereof  to  the 
separate  use  oi  Rebecca  Jennings  during  her  life ;  and,  after 
her  decease,  to  pay  the  said  principal  sums  of  money  to  and 
amongst  the  children  of  Rebecca  Jennings^  by  her  then  pre- 
sent  or  any  future  husband,  as  she  should  appoint;  and,  in 
default  of  appointment,  equally. 


1845. 


Statement, 


726 


1845. 


Staiemeni, 


CASES  IN  CHANCERY. 

Mr.  and  Mrs.  Young  were  living :  there  was  no  issue  of 
their  marriage. 

In  1824,  Mary  Tyrrell,  a  daughter  oi  Catherine  TyrrM, 
married  George  Vaughan  ;  and  by  indenture  of  settlement 
dated  the  18th  of  October,  1824,  Catherine  Tyrrell  as- 
signed to  trustees  the  sum  of  500/.,  being  one  moiety  of 
the  legacy  of  1000/.,  to  which  she  was  entitled  under  the 
will  of  the  Rev.  fVensley  Bojid  and  also  the  sum  of  625/., 
being  one  moiety  of  the  sum  of  1250/.,  to  which  she  became 
entitled  on  the  death  of  her  sister,  Louisa  Webb,  expectant 
on  the  death  of  Mr.  Webb,  upon  trusts  for  the  benefit  of 
Catherine  Tyrrell,  Mr.  and  Mrs.  Vaughan  and  their  issue. 


There  was  issue  of  this  marriage,  several  children. 
George  Vaughan  died  in  January,  1840. 

Richard  Wensley  Bond,  up  to  the  year  1835,  paid  the 
interest  on  the  sums  of  3000/.  and  2500/.  to  the  persons  en- 
titled thereto.  The  other  trustees  named  in  the  settlements 
never  acted  in  the  trusts  thereof. 


The  bill  in  the  first  cause  was  filed  on  the  5th  of  Novem- 
ber, 1835,  against  the  heir  at  law,  personal  representative, 
and  devisees  under  the  will  of  the  Rev.  Wensley  Bond:  it  set 
forth  the  title  of  the  plaintiffs  to  the  judgment  of  1820,  and 
the  will  of  the  Rev.  tVensley  Bond ;  and  charged  that  the 
Rev.  Wensley  Bond  died  seised  and  possessed  of  very  consi- 
derable real  and  personal  property,  much  more  than  suffi- 
cient, if  properly  applied,  for  the  full  payment  of  all  his 
debts  and  legacies ;  and  that  more  than  sufficient  of  said 
personal  property  came  to  the  hands  of  Richard  WensUf 
Bondy  one  of  his  executors,  but  that  he  had  misapplieti  and 
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converted  same  to  his  own  use  ;  and  that  no  fund  then  re- 
mained available  for  payment  of  the  judgment,  save  the  real 
estates  of  the  Rev.  Wensley  Bond.  The  bill  further  charged 
that  Richard  Wensley  Bond  had,  with  the  assets,  paid  off 
iocombrances  affecting  certain  estates  which  had  been  set- 
tled on  himself,  by  his  father-in-law,  on  his  marriage  ;  and 
that  the  plaintiffs  were  entitled  to  pursue  the  assets  for  pay- 
ment of  their  demand:  and  prayed  that  the  rights  of  all  parties 
under  the  will  of  the  Rev.  Wensley  Bond  might  be  declared ; 
and  for  an  account  of  the  real,  freehold  and  personal  estate 
of  the  testator ;  and  that  the  assets  might  be  marshalled, 
and  the  trusts  of  his  will  carried  into  execution  ;  and  if  it 
ahoald  appear  that  any  of  the  assets  of  the  testator  had 
Iwen  applied  by  Richard  Wensley  Bond  in  payment  of  any 
incumbrances  affecting  the  estates  settled  by  his  marriage 
settlement,  that  same  might  be  declared  to  be  part  of  the 
assets  of  the  testator;  and  for  an  account  of  the  estates 
comprised  in  such  settlement,  and  sale  thereof  for  payment 
of  their  liabilities  aforesaid. 


1845. 

' 1 

Jbnnimqs 

V. 

Bond. 
Statement. 


On  the  2nd  of  July,  1836,  Thomas  G.  Young  and  Chris- 
tiana, his  wife,  filed  their  bill  in  this  Court  against  Richard 
Wensley  Bond  and  others  ;  and  thereby  prayed,  inter  alia, 
that  Richard  Wensley  Bond  and  the  other  trustees  of  their 
settlement  might  be  restrained  from  intermeddling  with  the 
trust  monies,  and  might  be  removed  from  the  trusts  of  the 
settlement,  and  that  new  trustees  might  be  appointed  in 
their  place ;  and  that  the  trust  funds  might  be  assigned  to 
such  new  trustees  ;  and  that  Richard  Wensley  Bond  might 
be  ordered  to  vest  in  Government  three  and  a  half  per  cent. 
stock,  with  the  privity  of  one  of  the  Masters  of  the  Court, 
the  said  two  sums  of  3000/.  and  1250/.,  late  currency,  and 
to  transfer  said  stock  to  the  Accountant-General  of  the 
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Court,  to  the  credit  of  the  cause ;  or  otherwise  might  be 
ordered  to  lodge  said  sums  of  3000/.  and  1250/.  in  the  Bask 
of  Ireland,  to  the  credit  of  the  cause,  with  the  priyity  of  the 
Accountant-General ;  and  that  all  necessary  accounts  might 
be  taken. 


Richard  IVensley  Botidy  after  the  filing  of  the  bill  in  the 
first  cause  and  shortly  previous  to  the  filing  of  the  bill 
by  Young  and  wife,  sold  part  of  the  personal  estate  of  his 
testator,  viz.,  the  two  judgments  obtained  by  him  as  exe- 
cutor, in  Easter  Term,  1835,  against  the  Earl  of  Courlown 
and  Viscount  5/o/>/or</,  for  the  principal  sum  of  923/.  1^.6^.; 
and  a  judgment  of  same  term,  obtained  by  him  as  execu- 
tor, against  the  Earl  of  Courtown^  for  the  principal  sum  of 
461/.  \0s.  9d.;  and  the  annuity  of  100/.,  late  currency, 
granted  to  the  testator  by  Sir  James  Bond  for  an  unexpired 
term  of  years.  The  judgments  were  assigned  by  him  to 
Mr.  Webhj  by  indenture  of  the  24th  of  December,  1835,  in 
consideration  of  the  sum  of  1000/.;  and  the  annuity  was 
assigned  by  him  to  Mr.  E.  Gibbon^  by  indenture  of  the 
1st  of  May,  1836,  in  consideration  of  the  sum  of  1400/.; 
and  he  applied  the  produce  of  these  sales  in  the  investment 
made  by  him  to  the  credit  of  the  cause  of  Young  and  JVifi 
v.  Bond,  hereinafter  mentioned. 


The  Master,  in  the  report  hereinafter  mentioned,  found 
that  Richard  Wensley  Bond  was,  at  the  time  of  the  filing 
of  the  bill  in  the  first  cause,  possessed,  as  executor  of  the 
Rev.  Wensley  Bond,  of  the  said  judgments  and  annuity ;  and 
that  he  sold  and  disposed  of  same  to  enable  him  to  iDTe$t 
the  trust  fund  mentioned  in  the  settlement  of  Young  and 
wife  to  his  own  credit,  as  trustee  of  said  settlement ;  and 
that  he  so  applied  the  produce  thereof. 
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By  an  order  of  the  7th  of  July,  1836,  made  in  the  cause 
of  Young  and  Wife  v.  Bond^  it  was,  on  the  consent  of 
Bichard  Wensley  Bond^  ordered,  that  he  should  transfer  to 
the  credit  of  the  cause  the  sum  of  2762/.  14«.  4£/.,  being  equi- 
valent, at  the  price  of  the  day,  to  3000/.,  late  currency,  in 
Oovemment  three  and  a  half  per  cent,  stock  so  invested 
to  his  credit  with  the  produce  of  said  assets,  without  preju- 
dice to  the  rights  of  the  parties  at  the  hearing  of  the  cause ; 
and  it  was  ordered  that  the  Accountant- General  should 
from  time  to  time  draw  in  favour  of  the  defendant,  Chris-- 
tiana  Young^  for  the  accruing  dividends  of  said  stock.  Pur- 
suant to  this  order,  Richard  Wensley  Bond  transferred  the 
spm  of  2762/.  \As.  4d.,  three  and  a  half  per  cent,  stock, 
to  the  credit  of  the  cause ;  which  transfer,  the  Master  re- 
ported, was  intended  by  him  to  be  an  appropriation 
thereof,  in  payment  of  the  legacy  of  3000/.  in  that  suit. 
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The  plaintiffs  in  the  first  cause,  although  named  as  parties 
defendants  in  the  cause  of  Young  and  Wife  v.  Bondy  were 
never  served  with  process  therein :  and  immediately  after 
the  order  of  July,  1836,  was  made,  they  were,  by  amend- 
ment, struck  out  as  parties  defendants ;  and  no  further  pro- 
ceedings were  had  in  that  suit. 


The  bill  in  the  second  cause  was  filed  on  the  9  th  of  June, 
1840,  by  the  children  of  Richard  Wensley  Bond^dXX  of  whom 
were  minors,  against  the  plaintiffs  in  the  first  cause,  Richard 
Wensley  Bond^  Young  and  wife,  and  others ;  setting  forth 
the  marriage  settlement  of  the  1st  of  April,  1820,  and  the 
covenant  against  incumbrances  therein  contained ;  and  the 
proceedings  in  the  first  cause,  and  in  the  cause  of  Young 
and  Wife  v.  Bond;  and  charging  that  the  personal  assets  of 
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the  testator  were  the  primary  fund  for  payment  of  the  judj^- 
ment  debt  due  to  the  plaintiffs  in  the  first  cause,  and  ougte 
to  be  so  applied  ;  and  that  the  investment  of  the  3000/.  by 
Richard  Wensley  Bond  was  made  with  the  concurrence 
and  at  the  instigation  oiJennihgs  and  his  wife,  they  and 
their  children  being  entitled  to  the  greater  portion  of  that 
fund  on  the  decease  of  Thomas  Golfin  Young  and  his  wife : 
and  they  submitted  that  the  investment  was  an  improper 
application  of  the  assets,  and  done  in  collusion  with  Jennings 
and  wife  by  Richard  Wensley  Bond^  in  order  to  prevent  a 
proper  account  being  taken  of  the  assets ;  and  that  the  asseU 
of  the  testator  could  not  be  properly  administered  in  the  suit 
of  Jennings  v.  Bond,  as  Young  and  wife  and  the  other  per; 
sons  interested  in  the  assets,  were  not  parties  to  that  suit. 
The  bill  prayed  that  the  trusts  of  the  settlement  of  the 
1st  of  April,  1820,  so  far  as  same  related  to  the  lands  of  Anl- 
guUen,  might  be  carried  into  execution,  and  the  rights  of 
the  plaintiffs  declared ;  and  that  the  covenant  of  the  Kev. 
Wensley  Bond  therein  contained  might  be  specifically  per- 
formed ;  an  account  of  the  sum  due  on  foot  of  the  judgment 
of  1820,  and  of  all  incumbrances  prior  to  the  settlement  of 
1820,  affecting  the  lands  of  ArdguUen  ;  an  account  of  the 
personal  estate  of  the  testator,  and  of  any  real  estate  which 
descended  upon  his  heir ;  an  account  of  his  debts  and  lega- 
cies, and  that  the  personal  estate  might  be  applied  in  a  due 
course  of  administration,  and  thereout  the  judgment  debt 
of  2500/.  be  paid ;  and,  if  necessary,  that  the  said  Government 
stock  standing  to  the  credit  of  the  cause  of  Young  and  Wife 
V.  Bond,  might  be  transferred  to  the  credit  of  this  cause, 
to  be  applied  for  the  purposes  aforesaid,  under  the  directions 
of  the  Court ;  and  that  it  might  be  declared  that  the  plaintifi 
were  entitled  to  have  the  lands  indemnified  against  the  py- 
ment  of  any  incumbrances  thereon,  out  of  the  assets  of  the 
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testator:  and  for  a  receiver,  and  an  injunction  to  restrain 
the  defendants  interfering  with  the  assets. 

By  an  order  of  the  10th  of  February,  1841,  made  in  the 
second  cause,  it  was  ordered  that  the  Government  stock 
lodged  to  the  credit  of  the  cause  of  Young  and  Wije  v. 
Bond  should  be  transferred  to  the  credit  of  that  cause  and  of 
the  second  cause ;  and  that  the  defendant,  Christiana  Young^ 
should  continue  to  receive  the  half-yearly  dividends  thereon. 
The  stock  was  transferred  accordingly. 
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There  were  assets  of  the  testator  still  outstanding,  to  the 
amount  of  3162/.  8«.,  late  currency;  of  which  the  sum  of 
300/.  was  irrecoverable. 


By  indenture  of  the  6th  of  September,  1838,  between 
Richard  Wensley  Bond^  of  the  one  part,  sind  James  IV,  liond^ 
of  the  other  part,  after  reciting,  inter  alia^  that  James  IV. 
Bond  held  the  lands  of  Ardgullen,  as  tenant  to  Jiichard 
Wensley  Bondy  at  the  yearly  rent  of  212/.  \5s.  \0d.,  Richard 
Wensley  Bondj  in  order  to  secure  the  repayment  to  James 
W.  Bond  of  the  sum  of  2434/.  \5s.  Sd.^  the  amount  of  an  old 
debt  and  a  sum  then  advanced  to  him,  asHigneil  to  James 
W.  Bond  certain  policies  of  assurance ;  and  it  was  thereby 
agreed  upon  between  them  that  it  should  be  lawful  lor  James 
W.  Bond,  his  executors,  &c.,  and  he  and  they  were  directed 
and  empowered,  every  ycrar  thenceforth^  during  the  life  of 
Richard  WenMley  Bond^  to  apply  so  much  of  the  yearly  rent 
of  212/.  \os.  10</.  ais  should  be  necesnary  to  pay  the  preniumd 
OD  the  policies  of  aswiance ;  and,  aftirr  payment  thcre^ff,  t/j 
retdn  and  pay  himself  thereout  ttie  yearly  interest  on  tlf: 
sum  of  2434/.  ID^r.  Zd.     llie  annual  %um%  which  Jamts  li'. 
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Bond  was  so  authorized  to  retain  out  of  his  rent,  amoonlA 
to  211/.  19^.  9d.;  and  James  fV.  Bond  and  his  executon 
accordingly  retained  that  annual  sum  up  to  the  1st  Novem- 
ber, 1843;  but  a  receiver  having  been  appointed  over  the 
lands  in  April,  1844,  they  had  not  since  retained  same.  The 
principal  sum  of  2434/.  15«.  3c/.,  with  interest,  was  still  due 
to  the  executors  of  James  W.  Bond.  By  the  same  deed  of  the 
6th  of  September,  1838,  after  further  reciting  that  the  as- 
signment of  the  29th  of  October,  1835,  whereby  Mr.  B^e56 
had  assigned  to  James  W.  Bond  the  interest  of  the  legacy  of 
2500/.,  to  which  he  was  entitled  under  his  marriage  set- 
tlement, had  been  executed  to  him  in  trust  for  Richard 
Wensley  Bond^  and  that  the  sum  of  750/.,  thereby  stated 
to  have  been  paid  to  Mr.  Webb^  was  the  proper  money  of 
Richard  Wensley  Bond ;  it  was  agreed  that,  in  the  events 
therein  mentioned,  the  yearly  interest  of  the  2500/.  should 
be  a  further  security  for  the  money  due  by  Richard  Wensley 
Bond  to  James  fV,  Bond.   This  deed  was  registered  shortly 
afterwards. 


James  W.  BondAxeA  in  February,  1843;  his  executor^ 
were  parties  to  both  causes. 


Under  a  decree  to  account,  pronounced  in  the  two  causes 
of  Jennings  v.  Bond  and  Bond  v.  Jennings^  on  the  28th  of 
April,  1843,  the  Master  reported  the  before-mentioned  mat- 
ters ;  and  further  found,  that  the  plaintiffs  in  the  secod 
cause  were  entitled,  as  specialty  creditors  of  the  Rev.  Wexh 
ley  Bondj  on  foot  of  the  covenant  contained  in  the  settle- 
tiement  of  April,  1820,  to  have  the  settled  lands  indemDi- 
iied  against  all  incumbrances  out  of  the  personal  estate  of 
the  said  Rev.  Wensley  Bond,  to  which  said  lands  might  be 
made  liable,  without  prejudice  to  the  rights  of  the  plaio- 
tifTs  in  the  first  cause  on  foot  of  their  judgment. 
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^ITo  this  report,  the  plaintiff  in  the  second  cause  took  two 
exceptions :  first,  for  that  the  Master  by  his  report  and  the 
schedule  thereto  annexed,  did  not,  in  the  account  of  the  per* 
sonal  estate  of  the  testator  still  outstanding,  report  that  the 
sum  of  2762/.  14«.4J.,  Government  three  and  a  quarter  per 
cent,  stock,  invested  to  the  credit  of  the  second  cause  and 
of  the  cause  of  Young  and  Wife  v.  Bond^  formed  a  portion 
and  was  part  of  the  personal  estate  of  the  testator :  secondly, 
for  that  no  account  of  the  sum  due  on  foot  of  the  legacy  of 
3000/.  bequeathed  to  Christiana  Young,  was  taken  by  the 
Master,  pursuant  to  the  decree;  nor  did  the  Master  report 
whether  any  payment  had  been  made  on  foot  of  that  legacy 
out  of  the  personal  estate  of  the  testator. 


1845. 

■ 1 

Jenninuh 

V. 

Bond. 
StattmenL 


Mr.  Moore^  Mr.  Brewster,  and  Mr.  Brereton,  for  the 
plaintiffs  in  the  second  cause. 

The  Government  stock  which  is  now  standing  to  the 
credit  of  the  cause  of  Young  and  Wife  v.  Bond  and  of  the 
second  cause,  is  the  produce  of  the  sale  of  part  of  the  assets 
of  the  testator,  which  were  in  specie  when  the  bill  in  the 
first  cause  was  filed ;  and  it  has  never  been  definitely  appro- 
priated to  the  payment  of  Mrs.  Young's  legacy,  but  is  still 
under  the  control  and  disposition  of  the  Court.  It,  there- 
fore, is  applicable  to  the  payment  of  the  debts  of  the  testator ; 
and  ought  to  be  so  applied  in  priority  to  his  real  estate. 
The  bill  in  the  first  cause  prayed  for  an  account  of  the  per- 
sonal assets  of  the  testator ;  and  after  that  suit  was  instituted, 
it  was  not  competent  for  the  executor  to  pay  legacies.  The 
order,  also,  under  which  the  legacy  was  brought  into  Court 
in  Young's  cause,  was  made  on  the  consent  of  the  executor, 
and  was  without  prejudice  to  the  rights  of  the  parties  an 
they  should  appear  at  the  hearing.  The  plaintiffn  in  the 
first  cause  were  then  parties  to  the  buit  of  Young  and  fViff. 


Aryumfnt, 
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V.  Bond  ;  that  reservation  in  the  order  is  therefore  con- 
clusive against  its  being  considered  as  an  appropriation  of 
the  money  in  payment  of  Mrs.  Young's  legacy.    GiWeiptc 
V.  Alexander{a)  is  distinguishable ;  for  there  the  appropri- 
ation was  made  by  a  decree  ascertaining  the  rights  of  the 
parties.     But  if  the  effect  of  that  order  was  to  appropriate 
the  fund  to  the  payment  of  the  legacy,  yet  as  the  persons 
claiming  under  Mr.  and  Mrs.  Young's  settlement,  though  pur- 
chasers  for  value,  are  only  purchasers  of  a  chose  in  action,— 
viz.,  the  legacy, — they  must  take  itisubject  to  thesame  equi- 
ties to  which  it  was  liable  in  the  hands  of  the  legatee :  they 
are  therefore  bound  to  refund  it,  if  it  be  wanted  for  payment 
of  the  debts  of  the  testator :  March  v.  RusselUp).  The  case 
of  Chamherlaine  v.  Chamberlaine(c)  differs  from  the  pre- 
sent ;  that  was  the  case  of  a  bequest  of  a  term  for  years,  to 
which  the  executor  had  assented ;  and  even  in  such  a  case, 
the  assets  may  be  followed  in  the  hands  of  a  purchaser  from 
the  legatee  within  reasonable  time :  Cholmondley  v.  Or- 
fordid).     The  circumstance  that  the  assets  were  originally 
sufficient,  does  not  preclude  the  creditors  from  compelling 
the  legatee  to  refund :  Hardwicke  v.  Mynd(e). 


Mr.  Sergeant  Warren  for  the  plaintiffs  in  the  first  cause, 
and  Mr.  Brooke  for  Mr.  and  Mrs.  Young  and  their  children. 

The  lodgment  of  the  money  in  Court  to  the  credit  of  the 
cause  of  Young  and  IVife  v.  Bond^  pursuant  to  the  order, 
was  a  valid  appropriation  of  the  stock  to  the  payment  ot 
Mrs.  Young's  legacy :  Gillespie  v,  Alexander{f)  ;  Hill  wAi- 


(«)  3  Ru&s.  130.  141. 

(A)  3  M.  &  Cr.  31  ;  see  Mannix  (rf)  Cited  3Sug.Ven.&  Pur.  4-34. 

V.  Drinun,  3  Ir.  Eq.  R.  108.  (e)  I  Aiist.  109. 

(c)  I  Ch.  Ca.  '25(5;  S.  C.  2  Frcem.  (/)  3  Russ.  130. 


CASES  IN  CHANCERY. 


735 


kmson(a) ;  Coomber.  Trist{b)  :  and  the  legacy  cannot  be  fol- 
lowed by  a  creditor  of  the  testator,  in  the  hands  of  a  pur- 
chaser for  value :  George  v.  Millbank{c)  ;  Chamberlaine  v. 
Chamb€rlaine{d) ;  Sparkman  v.  Timbrel(e) ;  Cholmondley 
V.  OrJbrd{f) ;  Nugent  v.  Giffdrd{g) ;  M^Leod  v.  Drum" 
mond{K).  The  pendency  of  the  suit  oi  Jennings  v.  Bond 
did  not  prevent  the  executor  paying  Mrs.  Young* $  legacy; 
for,  in  a  judgment  creditor's  suit,  the  Court  will  not  make  a 
decree  for  the  general  administration  of  the  assets :  Bom- 
Jbrd  V.  Wilme(i). 


1845. 


The  Lord  Chancbllor: — 

The  question  is  whether  this  sum  of  money  forms  part  of 
the  assets  of  Wensley  Bond^  or  whether  it  has  been  so  ap- 
propriated to  payment  of  the  legacy  to  Mrs.  Young^  that  it 
cannot  now  be  resorted  to  as  such.  Wensley  Bond  by  his 
will  gave  certain  legacies  to  his  younger  children,  and 
amongst  them  a  sum  of  3000/.  to  his  daughter,  Christiana^ 
afterwards  married  to  Mr.  Young;  and  appointed  his  son, 
Richard  Wensley  Bond,  one  of  his  executors.  At  the  time 
of  his  decease  he  was  indebted  by  judgment  and  otherwise; 
but  although  Richard  Wensley  Bond  received  sufficient  as- 
sets to  answer  both  debts  and  legacies,  he  neglected  to  pay, 
amongst  other  debts,  the  judgment  to  which  Jennings  was 
entitled,  and  the  legacies  to  the  younger  children  of  the  tes- 
tator. The  legacy  to  which  Mrs.  Young  was  entitled,  was, 
by  her  marriage  settlement  of  the  29th  of  May,  1826,  as- 


Judgmtnt. 


(a)  2  Mer.  45. 
(ft)  1  M.  &  Cr.  69. 
(c)  9Ve8.  190. 

(rf)  I  Ch.Ca.  256 ;  S.  C.  2  Freem. 
141. 


(e)  8  Sim.  260. 

(/)  Cited3Sug.Ven.  &  Pur.  434. 

(^)  1  Atk.  463. 

(A)  17  Ves.  152. 

(i;  Beat.  253 ;  Seton  on  Decrees. 
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signed  by  her  to  four  trustees  (of  whom  Richard  fVaulef 
Bond  was  one),  upon  trusts  for  Mrs.  YoHnffj  her  husband, 
and  the  issue  of  the  marriage*  That  settlement  redted  the 
will  of  Wenaley  Bond  and  the  title  of  Mrs.  Yoyng  to  the 
legacies,  and  that  the  amount  thereof  was,  at  that  time,  in 
the  hands  of  Richard  WenskyBond^  as  executor  of  his  (Either. 
No  specific  portion  of  the  assets  was  assigned  by  the  settle- 
ment; it  was  a  mere  transfer  of  the  legacy  for  value;  and 
the  persons  claiming  under  the  settlement  stood  in  the  situ- 
ation of  the  legatee ;  for,  though  purchasers,  they  were  pur- 
chasers of  a  chose  in  action.  Under  the  settlement,  there- 
fore, they  had  no  right  to  say,  that  any  specific  portion  of 
the  assets  had  been  appropriated  to  the  payment  of  the 
legacy.  Upon  the  5th  of  November,  1835,  a  bill  was  filed 
by  William  Jennings^  a  judgment  creditor,  praying  for  an 
account,  in  the  most  general  way,  of  the  real  and  personal 
assets  of  Wenaley  Bond^  and  that  provision  might  be  made 
for  payment  of  all  his  creditors  of  every  degree ;  and  per- 
haps it  was  necessary  to  pray  for  those  accounts,  consider- 
ing the  peculiar  situation  and  liabilities  of  the  assets.  To 
that  bill  Richard  Wensley  Bond  was  a  party.  Nothing 
was  done  in  that  cause  for  some  time;  and  in  1836,  Y(nmg 
and  wife  filed  their  bill  for  their  legacy,  alleging  that  Rick- 
ard  Wensley  Bond  had  sufficient  assets  to  answer  their  de- 
mand ;  and  to  that  suit  they  made  Jennings^  the  plaintiff  in 
the  suit  of  1835,  a  party.  Now  the  executor,  being  a  party 
to  the  suit  of  1835,  without  resorting  to  the  doctrine  of /f> 
pendens^  was  of  course  aware  of  its  institution ;  but  so  also 
was  every  person  in  contemplation  of  this  Court ;  for  it 
was  strictly  a  lis  pendens^  and,  consequently,  the  parties 
who  filed  the  bill  of  1836  did  so  with  full  knowledge,  in  the 
view  of  this  Court,  of  the  existence  of  the  suit  of  1835.  It 
has  been  said  that,  in  the  suit  of  1835,  there  never  could  have 
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•een  a  decree  which  would  have  embraced  all  the  creditors  ; 
nd  therefore,  that  the  suit  of  1836,  being  instituted  by  a 
}gatee,  was  properly  constituted  for  the  complete  adminis- 
radon  of  the  assets ;  and  it  has  been  urged,  that  no  decree 
ould  be  made  in  the  suit  of  1835  which  would  affect  the 
ights  of  the  parties  to  the  suit  of  1836.  I  do  not  think 
hat  18  the  case ;  for,  whatever  may  be  the  value  of  the  obser- 
mtions  of  Sir  A.  Hart  in  B<mford  v.  Wilme(a)y  it  appears 
hat  such  decrees  are  made  every  day,  and  no  doubts  have 
»een  entertained  as  to  the  power  of  the  Court  to  made  a  de- 
ree  embracing  all  the  assets  and  creditors  in  such  a  suit. 
3ut  the  answer  to  the  objection  is  this :  that,  assuming  that 
he  Court  ought  npt  to  make  a  decree  beyond  the  rights  of 
he  judgment  creditor,  yet  such  a  decree  would  be  one  af- 
ecting  all  the  assets, — the  personal,  of  course,  before  the 
eal, — and  for  a  distribution  of  such  amongst  that  class  of 
Teditors.  If,  therefore,  the  suit  of  1835  would  not  have 
lUthorized  a  decree  embracing  all  the  creditors,  yet  it  is 
mdeniable  that  it  was  so  framed  as  to  compel  the  Court  to 
lecree  an  account  of  all  the  assets.  It  is  of  course,  in  such 
lecrees,  to  inquire  as  to  the  personal  estate,  and,  if  that  be 
lot  sufficient,  then  as  to  the  real.  Therefore,  I  am  of  opi- 
lion  that  the  suit  of  1835  was  properly  constituted  for  the 
idministration  of  the  personal  as  well  as  of  the  real  assets  of 
he  testator,  although,  with  respect  to  creditors,  it  might  not 
nclude  any  class  beyond  judgment  creditors. 


1845. 


Jennings 
Bond. 


Judgment, 


Assuming  that  to  be  so,  consider  what  was  done  in  the 
\\i\i  of  1836.  Richard  Wensley  Bond^  who  had  incurred  the 
lability  to  the  legatee,  and  was  himself  a  trustee  for  Mr. 
ind  Mrs.  Ybttw^  under  the  deed  of  1826,  was  called  on  be- 


(«)  Beatty,  253. 
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fore  the  suit  to  transfer  to  the  trustees  of  the  settlement  the 
amount  of  their  legacies.  He  had  at  that  time  in  his  posses- 
sion, admitted  assets,  not  then  converted,  consisting  of  certain 
judgment  debts  and  an  annuity,  to  which  the  testator  had 
been  entitled  in  his  lifetime.  He  refused,  however,  to  make 
the  transfer;  but  ultimately,  having  converted  those  assets 
into  money,  and  invested  the  produce  in  three  and  a  half 
per  cent,  stock,  he,  pursuant  to  the  order  of  the  Court,  trans- 
ferred that  stock  to  the  name  of  the  Accountant-Genend, 
to  the  credit  of  the  second  cause ;  but  the  order  directing 
that  transfer  to  be  made  was  upon  the  terms  that  the  trans- 
fer was  to  be  made  without  prejudice  to  the  rights  of  the  par- 
ties at  the  hearing  of  the  cause.  I  cannot  doubt  tbat^icAoit/ 
Wensley  Bond  did  not  mean  to  commit  himself  by  actually 
assuming  power  over  the  fund;  but  he  meant,  as  far  as  he 
could,  to  assist  the  Youngs^  by  bringing  the  money  into  their 
suit,  and  thereby  at  the  same  time  to  indemnify  himself.  I 
think  it  clear  that  there  was  some  management  by  the  par- 
ties, so  as  best  to  support  their  own  interests  at  the  expense 
of  the  creditors ;  for  as  soon  as  this  order  was  pronounced, 
the  Youngs  dismissed  their  bill  against  Jennings j  the  ob- 
ject of  which  was  to  leave  themselves  unembarrassed  in  their 
suit.  Without  looking,  then,  to  the  suit  of  1840,  con^der 
whether  at  that  moment  there  was  either  payment  or  appro- 
priation to  the  payment  of  this  legacy.  It  is  clear  that  there 
was  no  payment,  for  the  executor  had  refused  topay  themoney 
to  the  trustees.  Then  was  there  an  appropriation  ?  I  do  not 
know  how  it  can  be  so  called  ;  for  appropriation  (in  the  sense 
in  which  the  word  is  used  at  the  present  hearing)  means  pay- 
ment. In  Gillespie  v.  Alexander(a)  some  of  the  legacies  had 
been  paid  to  parties  competent  to  give  a  discharge  for  them; 
the  other  legacies  were  appropriated  to  the  legatees  who  wcic 


(a)  3  Rnss.  130. 
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^t  then  competent  to  give  discharges  for  them ;  and  the 
sason  for  the  appropriation  was,  not  that  payment  was  not 
roper,  but  because  the  legatees  were  not  ready  to  receive 
ayment  and  give  discharges.  In  that  case  appropriation 
ras  equivalent  to  payment ;  and  the  moment  the  party  was 
ompetent  to  receive  the  money,  it  would  be  paid  to  him 
8  of  course.  Here  the  case  is  diflferent.  The  dividends 
n  the  funds  in  Court,  it  is  true,  were  directed  to  be  paid 
0  Mrs.  Youngy  the  tenant  for  life;  but  that  order  was 
aade  upon  the  non-appearance  of  the  executor,  who  then 
iras  the  only  party  to  the  suit.  What  is  the  value  of  such 
n  order  ?  Could  the  executor,  after  a  suit  had  been  insti- 
uted,  more  than  a  year  before,  for  the  administration  of  all 
he  assets,  appropriate  any  portion  of  them,  in  the  face  of 
he  Court,  without  informing  it  of  the  real  circumstances 
»f  the  case  ?  This  Court  would  be  powerless,  if  it  were  to 
uffer  an  executor  to  act  in  that  manner.  I  cannot  permit 
n  executor  to  say  that,  because  the  fact  of  there  being  a 
emand  of  a  higher  nature  outstanding  against  the  assets 
las  been  concealed  by  him  from  the  Court,  he  is  at  liberty 
0  satisfy  a  demand  of  an  inferior  nature,  by  means  of  pay- 
ment of  the  assets  into  Court  in  a  suit  instituted  by  the 
•wnerof  the  inferior  demand.  I  am  of  opinion  that  there 
ras  only  an  appropriation  sub  modo ;  that  is,  if,  at  the  hear- 
ng,  the  party  appeared  to  be  entitled  to  the  assets,  the 
loney  was  in  Court  to  answer  his  demand.  Before,  how- 
ver,  that  cause  came  to  a  hearing,  the  parties  entitled  to 
he  specialty,  hearing  of  the  proceedings,  filed  a  bill  in  the 
ear  1840;  and  then  the  money  in  Court,  to  the  credit  of 
he  cause  of  1836,  was  transferred  to  the  credit  of  both 
auses.  I  do  not  consider  that  had  the  effect  of  displacing 
ny  right  acquired  by  the  parties  claiming  under  the  suit  of 
836,  to  the  money;  but  prima  facie  it  affords  an  inference 


1845. 


Jennings 

V, 

Bond. 


Judgment, 
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that  the  Court  did  not  consider  the  payment  into  Court  as 
an  appropriation  equivalent  to  an  actual  payment  to  the 
party.     If  there   had  been   such   an  appropriation,  the 
answer  to  the  application  to  transfer  the  money  to  the  cre- 
dit of  both  causes,  would  have  been,  that  the  money  already 
belonged  to  the  parties  in  the  suit  of  1836,  and  that  the 
plaintiffs  in  the  suit  of  1840  had  no  right  to  have  it  trans- 
ferred to  the  credit  of  both  causes.     But  it  is  plain  that  it 
was  considered  by  the  parties  and  the  Court  that  that  was 
a  question  to  be  decided  at  the  hearing  of  the  causes.    1 
agree  that,  if  it  could  be  now  established  that  there  had  been 
an  appropriation,  the  parties  would  not  be  prejudiced  by 
that  order.     The  two  suits  came  on  together ;  and,  so  bi 
from  the  persons  claiming  under  the  suit  of  1836  thinking 
that  the  form  of  their  suit  gave  them  any  peculiar  claims, 
they  allowed  it  to  go  to  sleep ;  and  with  their  permission  a  de- 
cree was  made  in  the  suits  of  1835  and  1840.     I  do  not  say 
that  that  would  damage  them ;  but  it  shows  that  they  did 
not  consider  that  they  had  any  peculiar  claims  under  their  salt. 


It  was  argued  that  the  parties  stood  on  a  higher  foot- 
ing, as  purchasers  for  value  under  the  deed  of  1836.  1 
have  already  answered  that  argument  by  stating  the  rule  of 
the  Court,  that  a  purchaser  of  a  chose  in  action  stands 
exactly  in  the  same  position  as  the  vendor  :  but  I  observed 
that  the  proposition  was  very  cautiously  laid  down  by  the 
counsel  who  advanced  it ;  for  he  said  that,  where  a  legacy 
was  paid  to  a  person  who  stood  in  the  character  of  a  pur- 
chaser for  value,  it  could  not  be  called  back.  As  in  the 
present  case  there  has  been  no  payment,  I  need  not  con- 
sider that  proposition ;  it  will  be  sufficient  to  do  so  when 
it  arises:  but  I  may  observe  that  it  will  be  difficult  to 
maintain  it  where  there  is  an  existing  It's  pendens.     The 
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e,  therefore,  lies  in  a  very  narrow  compass,  and  is  free  from 
difficuHy.  This  is  a  case  in  which  I  shall  give  to  the  cre- 
ditors of  the  higher  degree  that  right  only  to  which  by  law 
they  are  entitled;  and  I  give  it  to  them  over  what  were 
existing  assets  at  the  time  when  the  bill  of  1835  was  filed, 
which  now  constitute  the  fund  in  Court,  and  over  which 
the  Court  has  never  parted  with  its  control. 

There  is  some  difficulty  from  the  form  in  which  this 
question  comes  on.  I  shall  let  the  exception  stand ;  and 
declare  that  the  transfer  did  not  amount  to  an  appropriation 
in  payment  of  Mr.  and  Mrs.  Young's  demand,  as  against 
the  creditors  of  the  testator :  and  that,  under  the  circum- 
stances, the  money  brought  into  Court  remained  as  assets 
of  Wensley  Bondy  to  be  administered  in  a  due  course  of 
administration.  The  report  must  go  back  to  the  Master, 
and  he  will  appropriate  the  assets  according  to  this  decla- 
ration. 
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After  the  foregoing  judgment  was  delivered,  Mr.  Brooke 
submitted  that  there  were  still  outstanding  assets  sufficient 
to  pay  the  demands  of  the  plaintiff  in  the  second  cause;  and 
that  the  fund  in  Court  was  applicable  to  the  payment  of 
Mrs.  Young's  legacy  in  priority  to  the  claims  of  the  other 
legatees,  though  not  as  against  the  creditor :  and  further, 
that  the  life  estate  of  Richard  Wensley  Bond  in  the  lands 
of  Ardgullen  ought  to  be  made  answerable  for  his  default 
as  executor. 


1845. 


Jeknikos 

V, 

Bond. 
Judgment, 


The  Lord  Chancellor  directed  the  case  to  be  argued 
upon  these  points. 


Mr.  Brookcy  for  Mrs.  and  Mr.  Young  and  their  children,       Nov.  12. 
as  to  the  first  point,  relied  on  the  circumstance  that  the        r^»"«»<' 
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fund  in  Court  had  been  realized  by  the  superior  diligenoe 
of  his  clients ;  that  it  was  paid  into  Court  on  account  of  and 
with  the  intention  of  its  being  applied  in  payment  of  Mrs. 
Young's  legacy ;  and  that  where  a  legatee  was  paid  bis 
legacy,  there  being  at  the  time  sufficient  assets  in  the  hands 
of  the  executor  to  pay  the  other  legatees,  the  legatee  so 
paid  could  not  be  compelled  to  refund  upon  the  executor 
subsequently  wasting  the  assets :  Walcot  v.  HaU{a)y  and 
Mr.  BelTs  note  to  it;  Anonyfnou8{b).  As  to  the  second 
question,  he  submitted  that,  as  to  Richard  W^t^dey  Bomi 
himself,  he  could  not  resist  the  application  ;  and  that  Jamiu 
Wensley  Bond  was  not  in  a  better  condition,  as  he  was  a 
purchaser,  pendente  lite,  of  a  mere  equitable  interest ;  and 
cited  Bishop  of  Winchester  v.  Paine{c);  Culpepper  r.As^ 
ton{d)\  Drayston  V.  Pocock(e). 


Mr.  Brewster  and  Mr.  Armstrong  for  James  fVenslen 
Bond, 

There  was  no  lis  pendens  in  this  case.  The  original 
bill,  in  Jennings  v.  Bond,  having  stated  the  title  of  the 
plaintiffs  under  the  judgment  of  1820,  set  forth  the  willcf 
the  Rev.  IVensley  Bond,  whereby  the  lands  of  Ardgullen 
were  devised  to  Richard  Wensley  Bond  and  his  issue  in 
strict  settlement.  It  then  stated,  that  on  the  marriage  of 
Richard  Wensley  Bond,  the  lady's  father  had  settled  certain 
other  lands  on  him  and  the  issue  of  the  marriag^e^  and  that 
he  had  possessed  himself  of  the  assets  of  his  father,  and 
applied  them  in  discharging  incumbrances  affecting  the 
lands  which  he  derived  from  his  father-in-law ;  but  it  did 


(rt)  2  B.  C.  C.  305. 
(h)  1  P.  Wms.  494. 
{€)  11  Ves.  194,  199. 


(rf)  2  Ch.  Ca.  1 15. 
(e)  4  Sim.  283. 
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lot  contain  any  statement  that  the  lands  of  ArdguUen  were 
iduded  in  that  settlement ;  and  the  relief  prayed  was  the 
mmon  one,  for  an  account  of  the  testator's  real  estate  at 
s  time  of  the  rendition  of  the  judgment,  or  since,  and  for 
5c»fic  relief  in  respect  of  the  incumbrances  alleged  to 
ire  been  paid  off  oat  of  the  assets.  Richard  W.  Bondy 
liis  answer,  said  that  his  title  to  the  lands  of  ArdguUen 
s  under  the  settlement  of  1820,  and  not  under  the  will. 
tcr  plaintiffs,  then,  in  March,  1840,  two  years  after  the 
1^  Irhnn^  j||iMirff  fV*  Bond  acquired  his  mortgage  secu- 
y,  amended  their  bill,  and  prayed  specific  reKef  against 
e  lands  of  ArdguUen ;  and  then,  for  the  first  time,  there 
'aa  a  /w  pendens  as  to  those  lands,  and  the  claim  of  the 
lainliffii  was  then  only  as  creditors,  and  not  as  legatees, 
the  rights  of  the  legatees  could  not  be  adjusted  in  that 
^uit,  nor  would  the  Court  order  them  payment  in  it :  Walker 
\Flamsiead(a). 

Again,  the  7  &  8  Vic.  c.  93,  s.  10,  provides,  that  from 
nd  after  the  1st  of  November,  1844,  no  lis  pendens  shall 
Keek  a  mortgage  without  express  notice  thereof,  unless  a 
Mpipiandum  of  it  be  registered.  That  section  is  general 
i  -its  language,  and  relates  to  existing  as  weU  as  future 
tes  pendenies  ;  and  as  the  lis  pendens  in  the  first  cause  has 
ot  been  osgialered  under  it,  James  W.  Bond  is  not  affected 
Y  it :  also,  the  deed  under  which  James  W,  Bond  claims 
I  letain  the  rent  has  been  registered  ;  and  a  lis  pendens  is 
9t  foch  notice  as  wUl  avoid  a  registerecTdeed. 

Mr.  Gilmore  and  Mr.  T.  K.  Lowry  for  Catherine  Tyr- 
ell  and  Mary  Vaughan. 


1845. 
**■ — t 
Jenmikgs 

Bond. 

Argument. 


VOL.  II. 


(a)  '2  Ld.  Kenjon,  57. 
3  C 
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Jennings 
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Judgment. 
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The  Lord  Chancellor  : — 

Two  points  were  reserved, — first,  whether  the  fuads  in 
Court  were  appropriated  to  the  payment  of  the  legacy  to 
the  YoungSj  as  against  the  plaintiffs  in  the  second  cauie 
before  me  ;  and»  secondly,  whether  any  relief  can  be  givei 
against  the  purchaser. 

Upon  the  first  point  Walcot  v.  Hall{a)  was  relied  upon; 
but  there  the  residue  was  paid,  and  the  particular  legaof 
was  properly  retained,  as  the  executors  wmfc^  directed  tft\ 
invest  it  in  their  names.  Here  there  has  been  no  actnit 
payment  of  the  fund ;  and  it  appears  to  me  that  there  bs 
been  no  appropriation  of  it,  binding  as  against  the  perMDi 
having  equal  rights  under  the  second  cause. 

Secondly : — for  the  purchaser  it  was  insisted,  first,  tfaattlie 
lis  pendens  did  not  bind  him,  not  relating  specifically  to  tk 
estate ;  secondly,  that  it  could  not  bind  him,  as  he  claisMi 
under  a  registered  deed;  and,  thirdly,  that  his  estate wii 
saved  by  the  recent  Statute,  which,  to  bind  a  purehtm 
requires  express  notice  or  a  registration.  As  to  thafifll 
point,  the  plaintiffs  in  the  suit  of  1835,  to  recover  the  jd||*- 
ment,  prayed  the  usual  accounts  of  the  real  and  penostl 
estates,  and  a  receiver  of  the  real  estate ;  and  the  BMfriige 
settlement  is  referred  to  upon  the  misapprehension  that  tbt 
estate  in  it  had  been  exonerated  from  debt  out  of  the  assets* 
I  think  that  this  was  a  sufficient  lis  pendens  to  bind  a  [Wr 
chaser  of  the  estate  bound  by  the  judgment,  as  real 
of  the  testator,  and  which  was  also  comprised  in  the 
riage  settlement.  The  doctrine  was  laid  down  at  large  by 
two  Chancellors  in  Culpepper  v.  Austinib)^  and  I  am  nec 


(«)  2  B.  C.  C.  305. 


(6)2Ch.  C*.  115,221. 
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€  of  any  case  in  which  it  has  been  laid  down  that  such 
it  as  that  of  1835  was  not  a  sufficient  lis  pendens  to 
a  purchaser.  Walker  v.  Ftantsieady  in  the  second 
of  the  second  volume  of  Lord  Kenyan's  Reports^  only 
led  that  a  creditor's  suit  does  not  stop  the  execution  of 
;rusts  of  the  will.  It  had  been  decided  in  Lord  Oxford 
arston{a)j  that  an  executor  might  pay  a  debt  in  equal 
ee  with  the  plaintiflb  after  he  had  appeared  to  the  plain- 
bill;  which  was  most  reluctantly  followed  by  Six  John 
ch  in  Maltby  y.  Russell{b)  :  and  there  are  other  authori- 
to  the  like  effect.  But  the  case  before  me  is  of  a  different 
te.  The  estate  in  question  was  vested  in  the  testator 
le  time  of  the  judgment  recovered ;  his  subsequent  set- 
ent  of  it  did  not  affect  the  right  of  the  judgment  cre- 
'.  Mr.  Richard  Wensley  Bond  was  tenant  for  life  under 
settlement,  and  there  was  a  covenant  from  the  settlor,  for 
t  enjoyment  free  from  incumbrances.  The  estate  con- 
■d  liable  to  the  judgment ;  but  the  settlor's  assets  were 
e  to  exonerate  it  from  the  burden.  Richard  Wensley 
d  WM  the  settlor's  executor,  and  wasted  more  than  suf- 
aC  assets  to  pay  the  judgment.  The  decree  directs  the 
!iiiebt  creditor  to  be  paid  out  of  the  remaining  personal 
to :  this  was  of  course ;  but  this  payment  would  enure 
he  benefit  of  the  defaulting  executor,  who  ought  to 
i  paid  off  the  charge.  It  is  a  plain  equity  against 
,  that  the  persons  whose  fund  is  applied  to  the  payment 
bis  demand  should  be  recouped  out  of  his  life  estate. 
hkf  made  a  security  to  James  Wensley  Bondy  which,  it 
lid,  constitutes  him  a  purchaser.  This  was  in  1836. 
des  the  notice  from  the  lis  pendens^  it  is  apparent  from 
leed  of  security,  that  James  W.  Bond  knew  that  Richard 


1845. 


Jennxnos 

V. 

Bond. 
Judgment, 


)  Colics.  P.  C.  229. 


(b)  2  S.  &  St.  227 
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Judgment. 


W.  Bond  was  executor  of  his  father^  Now  tbii  sacmity 
was  not,  like  the  mortgage  in  Walker  v.  Flam$Uad^  a  step 
which  must  be  considered  as  taken  in  •  exeeation  of  the 
trust ;  but  it  was  a  charge  for  an  old  debt,  and  an  additional 
loan  to  Richard  W.  Bond  as  owner  of  the  life  estate,  aid 
it  transferred  no  estate  to  him.  I  think,  therefore,  thit 
it  is  not  protected  by  the  authority  of  that  case.  Jama 
W.  Bond  says  he  had  no  notice  of  the  judgment;  but  it 
bound  the  land  although  he  had  not  notice ;  and  as  k 
came  in  pendente  litej  he  is  bound  by  the  same  equity  ii 
the  person  under  whom  he  claims.  But  then  it  is  anl 
that  his  deed  is  registered :  to  which  I  answer,  that  tbii 
-ib  not  a  conflict  between  two  deeds,  one  registeved  and  the 
other  not ;  but  a  claim  to  be  relieved  from  the  effect  of  dv 
suit  depending.  The  deed,  in  this  case,  woukl  haTe  beei 
equally  operative  without  registry,  'and  derives  no  addi- 
tional force  from  it.  Lastly,  the  7  &  8  of  the  Ques, 
c.  90,  s.  10,  was  relied  upon;  bat  this  case  does  not,  I 
think,  fell  within  that  provision :  for  on  the  Ist  of  NofOi- 
ber,  1844,  James  W.  Bond  had  express  notice  of  the  JQ^ 
ment;  and  this  is  not  a  case  intended  to  be  provided  fa  kf 
the  Act.  It  appears  to  me,  therefore,  that  this  defence  tt^ 
not  prevail. 


K 
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§MITH  f.  DOOLAN. 

_^  November  27. 

DY  settlement  of  the  9th  of  January,  1826,  executed  on  A  sum  of  mo- 

ney,  the  pro- 

he  marriage  of  Robert  Smith  with  Priscilla' Doolan^  reei-  pert j  of  the  in- 
ing  the  intended  marriage,  and  that  Robert  Smith  had^as  nested  in* 
igreed  to  hand  over  to  W.  Smith  and  A.  P;  2)oo/an,  parties'  tru!t! during" 
hereto,  the  sum  of  500/.,  upon  the  trusts  thereinafter  ex-  of^hulbLllTwd 
>ressed ;  and  that  W.  Smith  and  A.  P.  Doolan  had  agreed  Y'^""*  *<>  wj**® 

^  interest  to  the 

0  hand  over  such  interest  as  they  should  receive  for  the  h"8i>and ;  and, 

after  his  de- 

iOO/.,  until  the  same  should  be  disposed  of  as  after-men-  cease,  to  permit 

the  wife,  during 

ioned,  and  to  receive  and  hold  such  sums  of  money  or  other  her  life,  to  re. 
property  which  Priscilla  Doolan  might  thereafter  become  subject,  iiow- 
ntitled  to  on  the  death  of  her  father,  upon  the  trusts  after  troi^an^d  lifnita- 
lentioned:  it  was  witnessed  that,  in  performance  of  said  ^"lhou]d**b" 
neement,  and  for  makin?  a  jointure  for  Priscilla  Doolan  ^*"  appoint 

^  .  amongst  the  is- 

1  case  she  should  survive  her  intended  husband,  Robert  iue  of  the  mar- 

,  riage  living  or 

Imith  assigned  to  W.  Smith  and  A.  P.  Doolan  the  sum  of  likeij  to  come 
00/.,' as  likewise  the  said  legacy  or  portion,  by  the  consent  of  default  of  such 
Vt>ci7/a,  to  be  disposed  of  as  after-mentioned ;  to  hold  the  "m^to  the  wife 
ime,  with  the  rents,  issues  and  profits,  and  interest  thereof,  ^d  after  her 
nto  W.  Smith  and  A.  P.  Doolan,  their  heirs,  executors,  ^«c«ff'  •«.»he 

should  appoint 

cc,  in  trust  for  Robert  Smith  smd  his  heirs  until  marriage  :  amongst  such  of 

the  issue  as 

nd,  after  the  solemnization  thereof,  upon  trust  that  they,  should  be  then 

o  1        1  1  .1.1      1^^>°S;  and,  in 

heir  executors,  &c.,  should,  as  soon  as  conveniently  might  default  of  ap- 
»e,  and  with  the  consent  in  writing  of  Robert  Smith  and  equally :  and  if 
^riscilla  Doolan,  lay  out  the  500/.,  and  such  bequest  or  JJ°  [""death* of 
egacy  as  Priscilla  might  thereafter  become  entitled  to,  in  ^xhewifedled 

leaving  the  hus* 
band  and  seve- 

il  issue  of  •the  marriage  her  survirinK. 
The  husband  is  not,  in  the  events  which  happened,  entitled  to  tho  trust  fund  fur  his  own 

«ncfit;  * 
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1845.  the  purabase  of  land ;  and  when  such  purchase  shooM  be 
effected,  that  the  trustees,  their  executors,  &c^  slN>ukil,d»- 
ing  BO  many  years  as  Robert  Smith  and  PriaeiUa  Dooios 
might  jointly  lire,  pay  the  rents  of  said  lands,  or  the  interest 
of  the  500/.  until  such  purchase  should  be  so  effected,  aa 
likewise  the  interest  of  said  bequest  or  legacy  (if  in  money), 
or,  if  in  property,  the  rents  thereof,  unto  Robert  JSmiik ;  but 
in  nowise  same,  or  said  principal  sum  of  500/.,  or  said  be- 
quest as  aforesaid,  to  be  subject  to  his  debts  or  engagemenlB; 
but,  on  the  contrary,  if  he  should  at  any  time  therediBer 
(the  said  intended  marriage  taking  place)  contract  any  debt 
which  he  himself,  in  the  way  of  business,  should  not  befoily 
adequate  to  discharge,  or  should  at  any  time  commit  ao  act 
of  bankruptcy  or  insolvency,  then  fV.  Smith  and  A,  P.Deth 
Ian  were  not  only  to  retain  and  keep  said  several  sutts  and 
the  interest  thereof  from  Robert  Smithy  but  to  beat  liberty 
to  pay  over  said  interest  or  the  rents  of  said  premises  unto 
Priscilla  Doolan,  or  unto  such  person  as  she  should  alone, 
notwithstanding  her  coverture,  by  writing,  from  time  to 
time,  appoint, — her  receipt  to  be  a  sufficient  dischaigi^f-'-^ 
the  intent  that  same  might  not  be  subject  to  the  cootfoi  or 
debts  o(  Robert  Smith  during  his  lifetime:  and,  after  bit 
decease,  upon  trust  to  permit  and  suffer  Priscilla^  daring 
her  lifetime,  to  receive  and  take  the^said  interest,  or  rents  of 
the  lands  so  intended  to  be  purchased,  to  her  own  sole  and 
separate  use,  subject,  however,  to  the  control  and  limitatiooi 
as  Robert  Smith  should  by  bis  last  will  and  testament  di- 
rect, limit  and  appoint  amongst  the  issue  male  or  female  of 
the  intended  marriage,  living  or  likely  to  come  forth:  and 
in  default  of  such  issue  by  said  intended  marriage,  orofwcli 
will  by  Robert  Smithy  then  said  property,  principal,  int&e^ 
rents  and  profits,  as  the  case  might  be,  to  go  to  and  become 
the  sole  property  of  Prwi7/a"  during  her  natural  life;  ami 
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after  her  death  to  be  divided  in  such  shares  and  proportions        1845. 
as  she  should  by  will  direct  and  appoint  amongst  such  isssue 
of  the  intended  marriage  as  should  be  then  living ;  and,  for  *'' 

want  of  such  appointment,  then  share  and  share  alike  be- 
tween such  issue ;  and  if  only  one,  then  to  such  one :  but 
if  it  should  so  happen  that  there  should  be  no  issue  of  the 
intended  marriage  living  at  the  time  of  the  death  oiPrisciUa 
(she 'surviving  the  said  Robert)^  then  said  property,  princi- 
pal and  interest,  and  every  part  thereof  (except  such  for- 
lane  or  bequest  as  she  might  thereafter  become  entitled  to 
under  the  will  of  her  father  as  aforesaid),  to  go  to  and  be- 
come the  sole  property  of  John  Smith  and  William  Smithy 
the  two  infant  sons  of  Robert  Smith  by  a  former  marriage, 
share'  and  share  alike :  and  as  to  the  fortune  or  bequest 
whiob  Priacilla  considered  she  might  thereafter  become  en- 
titled to,  she  was  thereby  at  liberty,  in  case  there  should  be 
no  issue  living  (she  surviving  Robert)  at  the  time  of  her 
decease,  to  dispose  of  as  she  should  by  will  appoint ;  and, 
for  want  of  such  appointment,  then  to  the  said  two  sons  of 
JRobert  by  such  former  marriage,  as  before- mentioned  re- 
specting the  sum  of  500/.  and  the  interest  and  proceeds 
thereof. 

The  sum  of  500/.  was  not  invested  in  the  purchase  of 
land.  In  May,  1838,  Priscilla  Smith  died,  leaving  her 
hasband  Robert  and  several  children,  sons  and  daughters, 
her  surviving. 

Thomas  Doolan,  the  father  of  Priscillay  died  in  1840, 
without  having  made  any  provision  for,  or  bequeathed  any 
legacy  to  his  daughter. 

<  The  bill  was  filed  by  Robert  Smithy  praying  that  the 
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trusts  of  the  settlement  of  1826  might  be  carried  into  exe- 
cution; and  that  he  might  be  declared  entitled,  in  the 
events  which  had  happened,  to  the  sum  of  500/.  for  his 
own  use. 


Argument,  The  Attomcy- General  (Mr.  Smith)  and  Mr.  Sergeant 

Warren^  for  the  plaintiff,  insisted  that  the  power  of  appoint- 
ment given  to  the  husband  was  confined  to  the  event  spe- 
cified, viz.,  the  wife  surviving  her  husband. 

Mr.  Martky  and  Mr.  Shorit,  for  the  defendants,  were 
not  called  on  to  argue  the  case. 

Judgment,        ThE  LoilD  CHANCELLOR:. — 

It  has  been  said  that  the  statement  in  the  deed,  that  i( 
was  executed  to  provide  a  jointure  for  the  wife  in  case  she 
should  survive  her  husband,  not  expressing  anything  about 
a  provision  for  the  issue  of  the  marriage,  is  to  control  the 
whole  settlement.  That  argument  cannot  have  any  weight, 
as  there  is  not  only  provision  for  the  children  of  this  mar- 
riage, but  also  of  a  former  marriage.  The  settlement  is 
most  inaccurately  framed :  but  I  see  no  difficulty  in  includ- 
ing the  children  ;  which,  if  I  can  upon  a  just  construction, 
I  am  bound  to  do.  The  first  trust  is  for  the  husband 
during  the  joint  lives  of  himself  and  his  wife  ;  with  a  provi- 
sion for  the  separate  use  of  his  wife,  in  case  of  his  bank- 
ruptcy or  insolvency ;  and  after  his  decease,  upon  trust 
for  her,  during  her  life,  for  her  own  separate  use.  There 
was  no  gift  to  him  for  his  life :  but  there  was  a  re$ultin|: 
trust  to  him  for  his  life ;  the  trust  fund  was  his  own.  aiid 
the  interest  was  not  disposed  of  during  his  life.  TTiensfore 
I  must  treat  this  as  a  settlement  on  the  husband,  during  the 
joint  lives  of  himself  and  his  wife ;  then  to  him!»elf  for  to 
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life;  and  then  to  the  wife  for  her  life.  But  he  intended  to  1845. 
reeerve*  power  to  himself  to  defeat  the  life  interest  of  his 
wife,  in  favour  of  his  children,  which  is  rather  a  singular 
provision ;  the  trust  is,  to  permit  her  to  receive  the  interest 
daring  her  life,  to  her  separate  use,  subject,  however,  to 
the  control  and  limitations  as  the  said  Robert  Smith  should 
by  his  last  will  and  testament  direct,  limit  and  appoint, 
amongst  the  issue  male  or  female  o/  said  intended  marriage, 
as  should  be  then,  at  the  time  of  his  death,  living  or  likely  to 
come  forth.  So  that  the  life  estate  of  the  wife  was  liable, 
at  the  discretion  of  her  husband,  to  be  cut  down,  if  there 
were  issue  of  the  marriage  living  at  the  death  of  the  hus* 
band;  and  in  default  of  such  issue  by  the  said  intended  mar- 
riage (that  is,  issue  living  at  his  death),  or  of  such  will,  then 
the  property  was  to  go  and  become  the  sole  property  of  the 
wife  during  her  life ;  and  after  her  death  to  be  divided,  in 
such  shares  and  proportions  as  she  by  her  last  will  and  tes- 
tament should  direct  and  appoint,  amongst  such  issue  of 
such  intended  marriage  as  should  be  then  living ;  and,  for 
want  of  such  appointment,  then  share  and  share  alike  be- 
tween such  issue ;  and  if  only  one,  then  to  that  one.  It  is, 
in  effect,  a  settlement  to  the  husband,  for  the  joint  lives  of 
himself  and  his  wife;  then  to  the  survivor  of  himself  and 
his  wife  for  life,  with  a  power  of  appointment  to  him 
amongst  his  children  living  at  his  death,  so  as  to  cut  down 
the  life  estate  of  the  wife ;  and  if  he  make  no  will,  or  there 
be  no  children  living  at  his  death,  to  his  wife  for  life  ;  and 
,  then  as  she  shall  appoint  amongst  her  children  living  at  her 
death.  There  is  great  inaccuracy  ;  but  I  see  no  contingency 
beyond  that  which  must  exist  in  every  limitation  of  a  suc- 
cession of  life  estates,  viz.,  the  contingency  of  one  life  sur- 
viving the  other.  But  then  comes  a  real  contingency; 
<*  that  if  there  should  be  no  issue  of  the  intended  marriage 


762 


CASES  IN  CHANCERY. 


1845. 


Smith 

V, 
DOOLAN. 

Judgment. 


livinfi^  at  the  time  of  the  death  of  the  Mrife,  she  siirvifing 
her  husband,"  the  property  is  to  go  to  and  beeome  the  sole 
property  of  JoAii  Smith  and  fVilHam  Smithy  the  two  inAint 
sons  of  Robert  Smithy  tb^  intended  husband,  by  aibrmer 
marriage.  He  did  not  mean  to  provide  for  them  eioepl  on 
the  contingency  that  she  should  surWre  him,  and  that 
there  should  be  no  issoe  of  the  mafri^geiiringat  her  death. 


There  is  no  pretence  for  making  the  clium ;.  the  bill  mast 
therefore  be  dismissed.  Let  the  plaintiff  pay  the  o6sts  of 
the  trustees ;  but  let  him  hare  40/.  out  of  the  fund  in  Keo 
of  all  costs. 


DALY  ^  DALY. 
PERSSE  t;.  DALY. 


Nov,  20,  27. 
Teitator  jde- 
irited  lands  to 
the  use  of 
H.  for  life, 
without  im- 
peachment of 


Michael  DAL  Y  being  seised  in  fee  of  the  lands  of 
Kilcooiy  and  Poliny,  in  the  County  of  Galway,  by  his  will 
dated  the  20th  of  September,  1802,  devised  said  lands  to 
waste ;  remain-  jy^nis  Bowes  Doiy  and  James  Kirtvan.  and  their  heirs,  upon 

der  to  trustees  ^  ^     ^ 

during  his  Ufe,  the  tTusts  and  to  and  for  .the  uses  and  purposes  following, 

to  preserre, 

&c. ;  remain-     that  18  to  say :  to  the  use  of  his  son.  Hyacinth  Rithard  Dttfy^ 

der,  after  his 
decease,  to 
trustees  for  a 

term  of  600  jears,  upon  trust  to  raise  portions  for  his  younger  children  ;  remainder  to 
his  first  and  other  sons  in  tail  male ;  with  ae?eral  remainders  over.  Bj  a  codicil  to  hii 
will,  the  testator  revolced  anj  bequest  or  devise  to  H.  by  any  former  will  or  codicil :  and  be 
deirised  the  same  lands  to  Ji.  during  bis  life,  subiject  to  ao  aimaity  which  ha  bad  by  deed 
charged  thereon ;  remainder  to  M.  during  his  life,  to  preserve,  &c. ;  remainder  to  the  fint 
and  other  sons  of  H.  in  tail;  remainder  to  Af.  D,  in  fee :  and  be  directed  that  tUa  codkil 
should  be  talcen  as  part  of  his  will. 

Semble^ — That  the  devise  of  the  term  of  500  years  and  the  trusts  thereof  are  reveked  by 
the  codiciL 

Where  a  codicil  contains  an  unbrolcen  set  of  limitations,  not  reeonenable  with  those  in  (be 
will,  and  exhausting  the  fee,  it  is  to  be  inferred  that  the  testator  intended  to  dispose  of  the 
whole  fee  by  the  codicil,  which  be  had  otherwise  disposed  of  by  his  wilL 

Upon  a  bill  to  carry  a  decree  into  execution,  the  Court  will  assume  that  the  law  of  the 
decree  is  correct  upon  a  matter  then  submitted  to  the  judgment  of  the  Court. 
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for  the  teraftx>f  hUnatcirtl  lifei  without  impeach  men tof  waste ; 
aad  from  Aod  after  the  deterroinalkm  of  that  estate  to  the 
uae  of  DeniM  B.Ikdp  and  Jame^  Kirwan^  and  their  heirs, 
during  the  life  aiIIffaci$Uh  R.  Daly^  upon  trust  to  preserve 
coBlingent  remainders ;  and  from  and  after  the  decease  of 
JSyadfiUh  B.  Dafyf  or  other  sooner  determination  of  said 
estate,  to  the  use  of  Mahehy  DotmMtm  and  Malaeky  Daly^ 
their  executors^  &e.,  for  the  term  of  500  years  from  thence 
iftext  ensuing  foUy  to  be^ooaspleted  and  ended^  without  im- 
peachment of  waste  ;  which  term  was  so  limited  to  them 
upon  the  trusts  the? einafter  declared  concerning  the  same, 
that  is  to  say,  in  case  there  should  be  an  eldest  or  only  son, 
and  one  or  more  child  or  children  of  the  body  oi  Hyacinth 
JR.  Daly  lawfully  begotten,  or  in  case  of  no  issue  male  of 
the  body  of  Hyacinth  R.  Daly^  and  that  there  should  be 
one  or  more  daughter  lordaughters^ of  the  body  oi  Hyacinth 
R.  Daly  lawfully  begotten,  then  upon  trust  that  the  trustees, 
their  executors,  &c.,  by  sale  or  mortgage  of  the  term  of  500 
years,  should  raise  and  levy  the  sum,  of  2000/.  for  the  jior- 
tion  or  portions  of  such  other  child  or  children  besides  an 
eldest  or  only  son,  or,  in  case  of  no  issue  male  of  Hyacinth 
R.  Daly^  for  the  portion  ^or  portions  of  such  daughter  or 
daughters,  to.be  equally  divided  between  them  if  more  than 
one^;  but  incase  such  child  or  children  of  Hyacinth  R.  Daly^ 
being  a  daughter  or  daughters,  should  marry  without  the 
consent  of  H.  R,  Daly  or  Mary  Daly,  his  wife,  or  either  of 
them,  in  writing,  for  that  purpose  first  had  and  obtained,  then 
the  share  or  shares  of  such  daughters  should  go  over  to  his 
grand-daughters,  ^roAeZ/a  and  LetiiiaDaly,  share  and  share 
alike :  and  his  will  further  was,  that  from  and  after  the  deter- 
mination of  the  term  of  500  years,  and  subject  thereto,  the 
sidd  lands  should  remain  to  the  use  of  the  first  and  other 
sons  of  Hyacinth  Richard  Daly  successively  in  tail  male ; 
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1 840.  and  in  default  of  such  issue  male  to  the  use  of  Michael  Dofy^ 
third  son  of  his  son,  Arthur  Henry  Daly,  for  life,  trithonl 
impeachment  of  waste  ;  remainder  to  the  use  of  Denis  £< 
Daly  and  J.  Kirwan  and  their  heirs,  during  his  life,  topr&j 
serve,  &e. ;  remainder  to  the  use  of  the  first  and  other  som 
oi  Michael  Daly  successiTely* in  tail  male;  remainder  ta 
the  use  oi  Arthur  Daly,  secoiid  son  oi  Arthur  Henry  Dahf, 
for  life ;  remainder  to  the  same  trustees  and  their  heirs  doN 
ing  his  life,  upon  trust  to  preserve^  &c. ;  remainder  to  hb 
first  and  other  sons  successively  in  tail  male;  remainder 
to  Henry  Daly,  eldest  son  oi  Arthur  Henry  Daly,  ior&e; 
with  like  remainders  to  trustees  to  preserve,  and  to  his  first 
and  other  sons  in  tail  male ;  remainder  to  the  fourth,  fifth, 
and  other  sons  of  Arthur  Henry  Daly  successively  in  tail 
male ;  remainder  to  his  daughter,  Anne  Eyre,  and  her  right 
heirs  for  ever.  And  he  empowered  the  several  tenants  for 
life  before  mentioned,  to  make  leases  and  to  charge  the 
devised  lands  with  jointures,  and  also  (with  the  exception 
of  Hyacinth  Richard  Daly)  with  portions  for  their  younger 
children. 

Michael  Daly  afterwards  married  Mary  Tully;  and  by 
articles  of  the  13lh  of  November,  1807,  executed  in  con- 
templation of  his  marriage,  he  covenanted  to  charge  and 
incumber  all  his  property,  including  the  before-mentioned 
lands,  with  a  jointure  of  300/.  per  annum,  for  Mary  Tully^ 
during  her  life,  in  the  event  of  her  surviving  him.  Pursuant 
to  these  articles,  a  settlement,  dated  the  7th  of  October, 
1808,  was  executed  by  the  proper  parties,  whereby  Michad 
Daly  conveyed  the  lands  of  Kilcooly  and  Poliny  to  trus- 
tees and  their  heirs  for  the  use  of  himself  for  life ;  and  after 
his  decease  to  the  use  that  his  wife,  Mary,  should  receive 
a  jointure  of  300/.  during  her  life ;  and,  subject  to  a  tenir 
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5F  one  faun'dred  years,  thereby  vested  in  trustees  to  secure 
the  jointure,  to  the  use  of  Michael  Daly  in  fee. 

Michael  Daly  made .  two  codicils  to  his  will ;  the  first, 
which  bore  date  the  16th  May,  1807,  did  not  relate  to  the 
before-naentioned  lands;  the  other,  which  bore  date  the 
15th  of  October,  1808,  was  in  these  words :  ^<  I,  Michael 
Dalyt  do  by  this  codicil  to  my  last  will  and  testament,  re- 
voke any  bequest  or  devise  to  my  son,  Hyacinth  Daly^  by 
any  former  will  or  codicil :  and  I  devise  to  my  said  son. 
Hyacinth  Daly^  for  and  during  the  term  of  his  natural  life, 
subject  to  the  annuity  to  my  wife,  Mary  Daly^  otherwise 
Ttdly^  all  my  lands  of  Kilcooly  and  Poliny,  in  the  county 
of  Galway ;  and  in  case  the  said  Hyacinth  Daly  shall  for- 
feit or  surrender  said  life  estate,  then  I  devise  said  lands  to 
Malachy  Daly,  of  Raford,  and  his  heirs,  during  the  life  of 
said  Hyacinth  Daly,  in  order  to  protect  the  contingent  uses 
from  being  destroyed ;  and  from  and  after  the  death  of 
said  Hyacinth  Daly,  then  to  the  first-born  son  of  the  said 
Hyacinth  Dcdy,  and  the  heirs  of  his  body  ;  and  in  default 
thereof,  to  the  second,  third,  and  every  other  son  of  said 
Hyacinth,  and  the  heirs  of  his  body,  the  eldest  to  be  always 
preferred ;  and  for  default  of  such  heirs,  to  my  grandson, 
Michael  Daly,  son  of  my  eldest  son,  Arthur  Henry  Daly, 
and  his  heirs  and  assigns.  1  direct  that  this  codicil  may, 
with  any  other  codicil  executed  by  me,  be  taken  as  annexed 
to  and  making  part  of  my  last  will  and  testament." 
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Michael  Daly  died,  leaving  JHyacinth  Richard  DcUy 
him  surviving.  Hyacinth  Richard  Daly  afterwards  died, 
leaving  Denis  Bowes  Daly,  his  eldest  son,  and  four  younger 
sons,  his  only  children,  him  surviving.  The  bill  in  Daly 
V.  Daly  was  filed  in  December,  1828,  by  the  younger  chil- 
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dren  of  HyacitUA  Riehofd  Dafyy  against  DefUi  B0Wt»  Dah/' 
and  others,  to  raise  the- oharg^e  of  2000/;  created  in  iheirfaTeor 
by  the  will  of  Michael  JOa/y,  and  for  an  Itcootint  of  all  prior 
and  contemporaneous  incuvibranoes*  And  theeaiKieiiafing 
come  on  to  beiieard  on  the  14th  of  January,  1888,  it  yn$ 
ordered,  declared  and  decreed,  that  the  tertfi  of  500  yean 
created  by  the  will  of  Michael  Daly^  bearing  date  the  20th 
of  .September,  1802,  was  still  subsisting,  and  tfaHt  saM  term 
had  priority  to  the  estate  limited  by  tbe  oodieil  t6  tfae-wffi,  ' 
dated  the  16th  of  Oetober,  1808,:to  the  ftrat  and^tfaer  soM- 
of  Hyacinth  lUchard  Daly ;  and  that  the charge  of  2000/.; 
provided  by  the  will  for  the  younger  ehiUli«n  of  IfyaciiiA 
Richard.  Daly,  should  be^  and  the  same  was  thereby 
decnreed  weU.charged  on  the  lands  of  Kiloooly  and  Potiay, ' 
comprised  in  tbe  term  o£  600  years :  and  it  was nsfbrred  to 
the  Master  to  take  the  aeeessary  aoeounts.    -y  .^.  ■•■•>■  - 


The  Master  accordingly  reported  that  the  sum  of  2418/.'9^., 
sterling,  was  due  on  foot  of  the  charge  of  2000/.,  late  cof- 
rency,  and  that  there  were  no  prior  or  con temporaneoas in- 
cumbrances :  and  the  caose  having  \come  on  to  be  heavd 
upon  report  and  merits,  on  the.  17th  of  June^  1893,  it  was 
ordered  and  decreed  that  the  sum  so  reported,  with  interest 
on  the  principal  sum.  of  2000/4,  was  well  charged  on  the 
lands  comprised  in  tbe  teraof  500  years.  And-  it  Wses  re- 
ferred to  the  Master  to  inquire  and  report  whether  it  would 
be  for  the  benefit  of  the  minor  defendant^  Hyaeit^tk  Richard 
Dalyy  the  second  (who,  under  a  settlement  executed  on  the 
marriage  of  his  father,  Deni^  Bowes  Daiy^  was  first  tenant 
in  tail  of  the  lands),  that  the  fee  of  the  kinds  eomprised  in 
the  term  should  be  sold,  in  lieu  of  the  term  of  500  years,  for 
payment  of  the  demands  reported;  and  if  he  should  so  find, 
and. in  default  of  payment  of  the  sums  reported  within  the 
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timet  therein  mentionecU  it  was  ordered  that  the.  Master 
shottlH  sell  the  fee  of  the  lands  for  payment  of  the  sums  re- 
porte^l :  but  if  the  Master  should  find  that  it  was  not  for  the 
benefit  of  the  minor  defendant  that  the  fee  should  be  sold 
in  lieu  of  the  term,  then  he  was  directed  to  sell  the  term 
for  payment  of  the  sum  due  on  foot  of  the  charge  of  2000/. 


757 


1845. 


Dalt 

Daly. 

Statement, 


By  indenture  of  the  aSrd  of  June,  1838,  Richard  Ge^e 
Daly  and  Uanora  Elizabeth  Dabf^  in  whom  the  charge  of 
20QO/»  was  then  vested,  assigned  for  valuable  consideration 
the  sum  of  2418/.  9«.,  so  decreed  a  charge  upon  the  said 
land^  together  with  all  interest  doe  and  thereafter  to  accrue 
due  on  Toot  of  the  said  charge,  and  also  all  such  costs  and 
charges  us  they  were  then  or  thereafter  might  become  en- 
titled to  under  or  by  virtue  of  the  decree,  to  Burton  Persse^ 
his  executors,  &c.,  for  his  and  their  own  use  and  benefit. 

The  bill  in  Pergse  v.  Dafy  was  filed  on  the  13  th  of  April, 
1843»  by  Burton  Persae^  against  Denis  Bowes  Daly:  and 
others,  praying  that  the  decree  of  the  1 7  th  of  June,  1833, 
in  tbie  cause  of  Daly  v.  Dalyt  might  be  carried  into  execu- 
tion ;  and  that  the  plaintiff  might  be  at  liberty  to  prosecute 
the  same,  so  far,  at  least,  as  might  be  necessary  to  ascertain 
what  was  due  to  him  for  principal,  interest  and  costs  on  the 
charge  of  2000/.,  and  to  effect  a  sale  of  the  lands  comprised 
in  the  term  of  500  years;  and  out  of  the  produce  of  such 
sale  to  secure  payment  of  his  demand. 


Denis  Bowes  Daly  and  Julia^  his  wife,  submitted  to  the 
consideration  of  the  Court,  whether  the  proceedings  and 
decrees  in  the  cause  of  Daly  v.  Daly  were  valid  and  bind- 
ing on  them;  and  insisted  that  the  will  of  Michael  Daly 
was  revoked  by  the  subsequent  settlement  executed  upon 
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1845.  his  marriage  ;  or  if  not,  and  that  the  codicil  of  1808  was  a 
republication  of  the  will,  yet  the  term  of  500  years  thereby 
created,  and  the  trusts  thereof,  were  revoked  by  the  oo£dl 
of  October,  1808. 

Argument.         Mr.  Sergeant  Warren  for  the  plaintiff. 

The  Court  cannot,  upon  a  bill  to  carry  a  decree  into 
execution,  review  the  decree.  It  may  under  circumstances 
refuse  to  enforce  a  plainly  erroneous  decree  ;  or  it  may  rec- 
tify a  mere  mistake  or  slip  in  the  former  decree ;  but  it  will 
not  examine  into  the  law  of  it :  Mitf.  Tr.  PL  96;  O^OmneB 
V.  M*Namara(a)  ;  Hamilton  v.  Haughton(b).  If  so,  then 
the  question  as  to  the  validity  of  the  charge  of  2000/.  does 
not  arise  in  this  suit.  The  only  question  which  can  be 
raised  is,  whether  the  Court  will  sell  the  fee  instead  of  the 
term,  upon  a  report  of  the  Master  that  it  would  be  for  the 
benefit  of  the  minor  defendant  to  do  so.  The  present  bill 
does  not  ask  to  carry  that  part  of  the  decree  into  execation. 
It  is  now  settled  that  the  Court  has  not  jurisdiction  to  sell 
the  minor's  inheritance  upon  the  supposition  that  it  would 
be  more  beneficial  for  him  to  do  so  than  to  sell  the  term 
merely. 


The  Lord  Chancellor. — I  have  no  power  to  sell  the 
inheritance  of  the  minor  upon  the  report  of  the  Master.  It 
can  only  be  done  by  obtaining  an  Act  of  Parliament  for 
the  purpose. 

Mr.  Brooke  for  the  defendants. 

Hamilton  v.  Haughton  is  an  authority  that,  if  the  decree 


(a)  nl)ru.  &  War.  411. 


{h)  -J  Bli.  P.  C.  I6*J. 
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be  erroneous,  the  Court  will  not  carry  it  into  execution. 
The  language  of  Lord  Eldan  and  Lord  Redesdale  is  ex- 
press upon  the  subject.  In  O'Connell  v.  M^Namara  your 
Lordship  acted  on  the  same  principle.  We  are  ready  to 
rehear  the  cause  if  necessary. 


1845. 

" 1 

Dalt 

9. 

Dalt. 


Thb  Lord  Chancellor: — 

I  will  not  take  upon  myself  to  review,  in  this  manner,  the 
liberate  decision  of  my  predecessor.  What  I  said  in  O'Con- 
neU  ▼«  M^NamarOy  though  it  appears  to  be  general,  must  be 
taken  secundum  subjectam  nuUeriam.  In  this  case,  a  point  of 
law  arose  upon  the  construction  of  certain  instruments  stated 
upon  the  pleadings.  None  of  the  parties  were  ignorant  of 
it ;  the  objection  was  taken  by  the  answer,  and  the  Judge 
decided  against  it.  Until  that  decree  be  rerersed  upon 
appeal  or  otherwise,  I  must  assume  that  it  is  correct. 
There  has  been  no  surprise  in  the  matter ;  it  is  the  deli- 
berate judgment  of  the  Court.  I  will,  however,  give  you 
leave  to  present  a  petition  to  rehear  the  original  cause; 
and  let  this  cause  stand  over  in  the  mean  time. 


A  petition  for  a  rehearing  was  accordingly  presented. 

Mr.  Brooke  and  Mr.  P.  Blake^  for  the  defendants,  cited 
Phillips  V.  Allen(a) ;  Murray  v.  Johnston(b)  ;  Ravens  v* 
Taylor{c). 


Judgment, 


Argument, 


Mr.  Sergeant  Warren^  Mr.  Monahan  and  Mr.  Fance  for 
Dudley  Persse^  cited  Jackson  v.  Hurlock{d) ;  Coward  v. 
Marshan{e)\    Beckett  v.  Harden{f)\    Duffield  v.  Duf- 


(a)  7  Sim.  446. 

C6)  3  Dni.  &  War.  I4;J. 

(r)  4  Beav.  425. 

VOL.  II. 


(«0  2  EdcD,  263. 
(e)  Cro.  Eliz.  721. 
(/)4  M.&S.  1. 


3  D 
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Jield(a)\  Young  y.  Has8ard(b) ;  Doe  d.  Hearley.Hickt{c)\ 
Weld  V.  Acton{d) ;  Gore  v.  Gore{e). 


Judymeni.         ThE  LoRD  CHANCELLOR: — 

If  I  were  not  pressed  by  the  authority  of  Lord  Pbaikd^ 
I  should  have  no  difficulty  in  deciding  this  case.  By  the 
will  of  Michael  Daly^  the  estates  in  question,  with  others, 
were  devised  to  the  use  of  his  son.  Hyacinth^  for  life;  with 
remainder  to  trustees  during  his  life,  to  preserve  contingent 
remainders ;  with  remainder  to  two  trustees  for  a  term  of 
600  years,  to  raise  portions  for  younger  children  ;  and  then 
to  the  first  and  other  sons  of  Hyacinth  in  tail  male :  and 
after  these  limitations  there  were  devises  over  to  other  soqi 
of  the  testator  for  life,  with  remainders  over  to  their  issae 
in  strict  settlement.  After  the  testator  had  made  his  will, 
he  married  a  second  wife,  and  executed  a  settlement,  whereby 
he  charged  the  lands  with  a  jointure  for  his  wife;  but  the 
form  of  the  deed  creating  that  charge  was  such  that  it  ope- 
rated in  itself  as  a  total  revocation  of  the  will.  In  this 
state  of  things  the  testator  made  the  second  codicil  to  his 
will.  It  is  not  disputed  that  the  codicil,  having  been  exe- 
cuted according  to  the  Statute  of  Frauds,  might  have  set  up 
the  will  so  revoked ;  and  it  is  said  that  there  are  in  it  words 
sufficient  for  that  purpose.  I  will  assume  that  to  be  so. 
The  testator  begins  by  stating  it  to  be  a  codicil  to  his  last 
will ;  and  he  thereby  revokes  any  bequest  or  devise  to  his 
son,  Hyacinth  Daly,  by  any  former  will  or  codicil ;  there- 
fore he  revokes  the  life  estate  given  to  him  by  the  will.    I 


(a)  3  Bli.  N.  S.261. 

(b)  1  Dru.  &  War.  (W8. 
)c)  8  Bing.  475. 


(d)  2  Eq.  Ca.  Abr.  777. 
(0  2  P.  Wms.  28, 


' 1 

Dalt 

V. 

Dalt. 
Judgment. 
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hare  heard  much  criticism  upon  the  confined  nature  of  the  1845. 
revocation.  He  treated,  it  is  said,  his  will  and  the  devises 
in  it,  as  if  they  were  at  that  moment  operative;  and  I  have 
no  doubt  that  he  was  under  the  impression  that  the  devises 
were  operative,  subject  only  to  the  jointure.  It  is  further 
said,  that  he  only  revoked  the  limitation  to  his  son  for  his 
life,  bat  not  the  term  of  600  years;  and  cases  have  been  cited 
with  the  view  of  establishing  that  proposition :  but  I  am 
not  aware  of  any  authority  which  would  bear  out  the  decree 
made  in  this  case.  In  Duffield  v.  Dujffield(a)  the  decision 
was  perfectly  correct,  and  reconcilable  with  the  rule  on  the 
subject.  Beckett  v.  Harden{b)  was  the  case  of  a  devise  of 
lands  to  a  man  and  his  heirs,  to  the  use  that  another  should 
receive  thereout  an  annuity  for  his  life,  and,  subject  thereto, 
to  the  use  of  the  devisee  in  fee.  By  a  codicil  the  testator 
revoked  the  devise  to  the  devisee  of  the  fee,  and  gave  the 
estate  to  another ;  and  it  was  held  that  the  gift  of  the  annu- 
ity was  not  revoked :  for  the  annuity  was  a  substantive  gift„ 
and  the  codicil  was  no  more  than  giving  to  A.  what  the 
testator  had  before  given  to  fi.,  viz.,  the  estate  subject  to 
the  annuity.  In  that  case  there  were  two  distinct  devises, 
one  of  the  annuity,  and  the  other  of  the  estate  subject  to 
the  annuity;  and  the  decision  was,  that  the  gift  of  the  estate 
to  another  person  did  not  revoke  the  previous  independent 
devise  of  the  annuity :  that  case,  therefore,  does  not  touch 
the  present.  The  most  difficult  case  on  the  subject  is  Doe 
V.  Hichs{c)i  but  in  it  there  was  an  opening  for  the  con- 
struction given  to  the  will ;  for  the  testator  said  he  revoked 
several  of  the  dispositions  made  by  his  will  and  codicils, 
(not  stating  which  of  them  in  particular  he  revoked),  and  in* 
stead  thereof  made  a  new  disposition  of  his  estates ;  and 

(a)  3  Bli.  N.  S.  261.  (c)  8  Bing.  475. 

{h)  4  M.  &  S.  1. 

3d2 
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Daly. 

9. 

Daly. 


Judgment, 


the  Court  was  required  to  say  what«  on  the  construction  %i 
the  will  and  codicils,  was  his  intention,  and  what  were  the 
particular  devises  which  he  intended  to  revoke.     That  case 
gave  me  some  trouble  as  Counsel,  but  affords  me  no  assist- 
ance now  ;  nor  is  this  a  case  in  which  I  can  rely  on  ded« 
sions,  in  which,  from  the  testator's  declaration  that  he  meant 
to  deal  with  the  estate^  and  that  word  being  understood  to 
mean  the  fee,  he  was  considered  as  revoking  all  the  limi- 
tations carved  out  of  that  estate ;  for  all  that  the  testator  re- 
vokes in  terms  is  the  devise  to  his  son.    But  I  must  look  at 
the  subsequent  dispositions  in  the  codicil,  and  see  whiether 
they  exhaust  the  whole  fee.     If  they  do,  must  I  not  consi- 
der that,  when  the  testator  revoked  the  devise  to  his  son,  he 
considered  him  as  representing  the  whole  line  of  limitations 
in  his  will,  which  followed  the  devise  to  him  for  his  life? 
If  I  find  an  unbroken  set  of  limitations,  not  reconcilable 
with  those  in  the  will  and  exhausting  the  fee,  I  must  con- 
sider that  the  testator  intended  to  dispose  of  the  wholq  fee( 
which  he  had  otherwise  disposed  of  by  his  will.     Is  there 
anything  on  the  face  of  the  codicil  to  let  in  the  term  of  500 
years  ?     He  gives  to  his  son,  HycLcinth  (a  new  gift),  the 
lands,  for  his  life,  omitting  the  clause  inserted  in  his  will, 
that  he  should  be  unimpeachable  of  waste,  and  making  bis 
life  estate  subject  to  the  annuity  to  his  wife,  to  which  it 
was  not  subject  by  the  will ;  and  then  he  limits  the  estate 
to  a  trustee  to  preserve  contingent  remainders ;  and  it  is  not 
an  unimportant  circumstance  that  this  trustee  is  not  either 
of  the  two  persons  who  were  made  trustees  for  the  sane 
purpose  in  the  wilL     It  is  an  indication  of  an  intention  to 
introduce  a  new  line  of  limitations.     He  then  gives  the 
estates  in  tail  general,  instead  of  in  tail  male,  to  the  sons  of 
Hyacinth  Daly;  and,  instead  of  several  limitations  over  in 
strict  settlement,  he  makes  but  one  limitation  over  in  fee. 
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What  better  right  have  I  to  introduce  the  term  of  500 
years  than  to  introduce  limitations  over  to  the  other  sons 
of  the  testator,  as  in  the  will  ?  It  is  equally  proper  to  pro- 
vide for  all  these  persons.  This  is  a  subject  which  I  have 
often  had  occasion  to  consider,  and  I  cannot  say  that  I 
entertain  any  doubt  upon  the  point ;  but  I  have  so  much 
respect  for  the  decision  of  my  predecessor,  that,  if  the  par- 
ties desire  it,  I  will  send  a  case  to  a  Court  of  law. 


1846. 


Y 

Daly 

e. 
Dalt. 

Judgment, 


At  the  request  of  the  plaintiff,  a  case  was  sent  to  the 
Court  of  Queen's  Bench. 


ANGELL  V.  BRYAN. 

1  HE  bill  was  filed  by  the  plaintiff,  as  assignee  of  a 
judgment  obtained  against  Thomas  Bryariy  deceased,  for 
an  account  of  his  real  and  personal  estate  and  payment 
thereout.  The  freehold  property  of  the  testator  consisted 
of  a  leasehold  for  lives  renewable  for  ever,  subject  to  the 
payment  of  a  yearly  rent  and  renewal  fines.  Jane  Bryan^ 
the  devisee  of  Thomas  Bryan,  suffered  an  arrear  of  the 
reM  to  become  due;  and  proceedings  by  ejectment  were 
takttir  against  her  to  enforce  its  payment.  Under  these 
cireumstances,  Charles  French  advanced  her  the  sum  of 
4SM.,  to  enable  her  to  pay  the  rent  and  costs ;  and  by  inden- 
ture of  the  17th  of  January,  1845,  made  between  Jane 
Bryan  of  the  one  part,  and  Charles  French  of  the  other 
part,  after  reciting  that  a  large  arrear  of  rent  having  become 
due  out  of  the  premises,  and  an  ejectment  for  non-payment 
thereof  having  boen  brought  to  evict  the  lease,  Charles 


November  27. 

The  devisee  of 
a  leMehold  es- 
tate for  lives 
having  suifered 
an  arrear  of 
rent  to  become 
due,  the  land- 
lord brought  an 
ejectment.    A 
third  person,  at 
the  request  of 
the  devisee,  ad- 
vanced monejr 
for  the  purpose 
of  paying  the 
rent,  and  it  was 
applied  accord- 
ingly, and  the 
devisee  mort- 
gsged  the  lands 
to  secure  the 
repayment  of  it. 

The  mort- 
gsgee  is  not  en- 
titled to  pri- 
ority over  the 
judgment  cre- 
ditors of  tlie 
devisor. 
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French  had  advanced  to  Jane  Bryan  a  sum  of  money  suffi- 
cient to  pay  said  rent  and  the  costs  of  the  ejectment,  and 
that  thereout  the  said  rent  and  costs  had  been  paid  ;  Jane 
Bryan,  in  consideration  of  said  sum  of  425/.,  so  advanced 
for  the  purposes  aforesaid,  granted  and  released  the  demised 
premises,  by  way  of  mortgage,  to  Charles  French  and  bis 
heirs,  to  secure  the  repayment  thereof,  with  interest.  She 
also  executed  her  bond  collateral  with  the  mortgage ;  oa 
which  judgment  was  afterwards  entered. 


Charles  French^  being  made  a  party  defendant,  submit- 
ted that  as  the  sum  of  425/.  was  advanced  by  him  in  order 
to  pay  the  head  rent  and  costs  of  the  ejectment,  and  was 
applied  by  Jane  Bryan  to  that  purpose,  whereby  the  origi- 
nal lease  was  prevented  from  being  evicted,  and  thus  the 
interest  of  all  persons  therein  preserved,  the  said  sum  was  a 
charge  on  the  demised  premises  paramount  to  the  plaintifP^ 
judgment  and  all  other  charges. 

Argument,  Mr.  Sergeant  Warren  for  the  plaintiff. 

Mr.  W.  Brooke  for  Charles  French. 


Judgment.         ThE  LoKD  CHANCELLOR  : — 

There  is  no  doubt  as  to  the  law.  I  cannot  establish  in 
the  mortgagee  a  right  against  third  parties  which  did  not 
exist  in  the  person  under  whom  he  derives.  The  conse- 
quence of  establishing  such  a  right  would  be,  that  every 
tenant  for  life  of  a  leasehold  property  would  be  enabled  to 
give  priority  to  his  own  mortgagees  by  simply  suffering 
the  rent  to  run  in  arrear,  and  then  raising  money  by  mort- 
gage for  payment  of  it.     There  are  cases  in  which  the  Court 
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faas  properly  given  aaalrage  creditor  priority  over  all  other        184d. 

incumbrancers.     I  do  not  distarb  thoee  cases,  but  this  is   "^        " 

Anobix 

not  within  them(a).  «. 

Bbtin. 

Judywtemt. 


WILSON  ».  POE. 

POE  V.  BINDON. 

GABBETT  v.  POE. 

HAYES  ».  GABBETT. 

ffl  December  2,  6. 

1  HE  bill  in  the  third  cause  was  filed  by  a  bond  creditor  of  xhe  decree 
JohnGabbeti  against  his  real  and  personal  representatives ;  ^""^^^^ 
and,  by  a  decretal  order  of  the  4th  of  June,  1832,  it  was  *>yj"ds™«n' , 

^  npon  a  bond  in 

directed  that  the  usual  accounts,  including  an  account  of  *  peoaitjr  for 

•ecuriogaprin- 

what  was  due  for  principal,  interest  and  costs,  on  foot  of  cipai  lum,  with 

•  «t      I  11111  1  iotereit,  waa 

the  plaintiff^s  demand,  should  be  taken.     On  the  28th  of  entitled  to  the 
October,  1834,  the  Master  made  his  report,  finding  that  tolbe'dao  to 
John  Gabbett,  deceased,  had,  in  September,  1815,  executed  ^^^  T^^ 
his  bond  to  another  John  Gabbett  in  the  penal  sum  of  ''°,****  ^^' 

*  pal  earn  from 

1400/.,  conditioned  for  the  payment  of  the  sum  of  700/.,  the  date  of  the 

'^  ''  '   report  nnUl 

late  currency ;  that  in  1819  the  obligor  died;  that  in  1827  v^^ i  the  par- 

ties  to  the  anit 

the  obligee  brought  an  action  on  the  bond  against  William  are  coneinded 
Poe^  the  administrator  of  the  obligor,  and  obtained  judg-  the  right  of  the 
ment  for  the  sum  of  2692/.  &s.  Ic/.,  and  thereupon  insti-  ^res^!^nd 
tuted  the  present  suit.     He  then  reported  that  there  was  ^^  P««»>ty. 
due  on  foot  of  the  plaintiff's  demand,  for  principal  and  inte- 
rest up  to  the  date  of  his  report,  the  sum  of  1098/.  U.  lOc/., 
present  currency,  which  was  less,  by  the  sum  of  194/.  As.  4(/., 
than  the  penalty  in  the  bond.     On  the  10th  of  December, 

(a)  See  Brice  v.  WiUiauu,  Wallib's  Reports,  :i'2o. 
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1834,  a  final  decree  wa»  pronounced,  which,  after  redting 
the  report,  decreed  that  the  plaintiff  was  entitled  to  the  loi 
reported  to  be  dne  on  the  bond  and  judgnient  in  the  plead- 
ings mentioned,  *^with  interest  on  the  principal  sum  at 
700/.,  in  said  report  mentioned,  from  the  date  of  eaid  report 
until  paid ;"  and,  in  default  of  payment  within  six  mondis^ 
a  sale  of  the  lands  in  the  usual  form. 


Some  of  the  lands  having  been  sold  and  the  purchase- 
money  brought  into  Court,  it  was,  on  the  14th  of  Febni- 
ary,  1844,  referred  to  the  Master  to  report  the  sum  due  to 
Frances  Amelia  Gabbett,  executrix  of  John  Gabbett^  the 
plaintiff  in  the  third  cause,  for  principal,  interest  and  costa; 
and  to  allocate  the  funds  in  Court  in  payment  of  her  de- 
mand :  pursuant  to  which  the  Master,  on  the  12tb  Jose, 
1845,  reported  that  there  was  due  to  her,  for  principal  and 
interest,  on  foot  of  this  demand,  the  sum  of  1509/.  19^.  %i^ 
present  currency,  which  exceeded  the  amount  of  the  penalty 
of  the  bond  by  the  sum  of  217/.  13«.  6c/.  The  defendant, 
Jane  Bindon^  now  moved,  by  way  of  appeal  from  the  order 
of  the  Master  of  the  Rolls,  that  the  report  might  be  varied, 
by  reporting  that  there  was  due  to  the  plaintiff,  for  princi- 
pal and  interest  on  foot  of  his  demand,  the  amount  of  the 
penalty  of  the  bond,  and  no  more. 


Argument,         Mr.  Christian  and  Mr.  Ireland  for  Jane  Bindon. 

The  Master,  in  making  this  report,  proceeded  on  the 
ground  that  the  question  as  to  interest  was  concluded  by 
the  decree,  and  the  Master  of  the  Rolls  acted  on  the  same 
principle.  It  is  a  question  of  construction  of  the  decree. 
It  is  a  settled  rule  that  a  bond  creditor  is  not  entitled  to 
interest  beyond  the  penalty,  except  in  certain  cases;  and 
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tbe  pleadings  and  report  in  this  cause  show  that  the  phdn- 
tilTs  demand  is  not  one  of  the  excepted  cases.  The  lan- 
guage of  the  decree  is  qnalified  by  the  context.  It  refers 
to  the  bond  as  the  foundation  and  measure  of  the  plaintiff's 
right.  Whenever  interest  is  given  beyond  the  penalty,  it 
is  giveni  not  by  reason  of  anything  arising  out  of  the  bond, 
but  on  account  of  matters  wholly  dehors  the  bond  :  Clarke 
Y.  Seton(a).  The  words  of  the  decree  do  not  conclude  the 
question.  It  awards  to  the  plaintiff  so  much  of  the  penalty 
as  amounts  to  the  principal  sum  and  the  interest.  In  Gor- 
man  v.  Arthure{b)  the  decree  directed  an  account  to  be 
taken  of  what  was  due  for  principal,  interest  and  costs  on 
foot  of  a  judgment  obtained  on  a  bill  of  exchange,  yet  it 
was  held  that  the  plaintiff  was  not  entitled  to  interest ;  and 
in  Manmx  v.  Drinan(c)  the  plaintiff  was  entitled  to  two 
judgments  obtained  upon  bonds  in  penalties,  and  by  the 
decree  it  was  referred  to  the  Master  to  take  an  account  of 
what  was  due  to  the  plaintiff  on  foot  of  her  several  demands 
for  principal,  interest  and  costs,  ascertained  to  be  due  by 
a  decree  made  in  a  cause  of  Williams  v.  Drinan;  and 
of  the  interest  which  had  since  accrued  due  on  the  princi- 
pal thereof;  yet  it  was  held  that,  under  that  decree,  the 
plaintiff  was  not  entitled  to  interest  beyond  the  penalty. 
That  is  a  very  strong  case ;  for,  when  the  decree  was  pro- 
nounced, the  interest  exceeded  the  penalty.  In  Pome- 
roy  V.  Ponsonby{d)  a  judgment  creditor  was  restrained 
from  proceeding  in  his  suit,  and  directed  to  prove  his 
demand  under  the  decree  ;  and  it  was,  by  tbe  same  order, 
declared  that  he  was  entitled  to  interest  on  the  princi- 
pal sum  secured  by  his  judgment,  until  paid;  neverthe- 


1845. 

y  — ' 

WlUOK 

Po«. 


(a)  6  VeB.  411.  (c)  3  Ir.  Eq.  lU  108. 

(6)  LI.  &  G.  temp.  Plunk.  235.     (iQ  6  Ir.  Eq.  R.  475(9i;. 
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lets,  it  was  held  by  Sir  M.  0*LogUen^  M.  R^  that  he  was 
not  entitled  to  interest  beyond  the  penalty. 

It  is  said  that  the  judgment  against  the  administntor  ii 
for  a  much  larger  sum  than  the  penalty  of  the  bond,  and, 
therefore,  the  plaintiff  is  entitled  to  interest  to  the  exteit 
of  the  judgment.  That  arose  from  the  circunistanoe  that 
the  declaration  contained  two  counts  on  the  bond.  Bvl, 
whatever  may  be  the  effect  of  the  judgment  as  between  tbe 
plaintiff  and  the  adminbtrator,  it  cannot  prejudice  the 
owners  of  the  real  estate  :  Marten  v.  Whichelo{a). 


Mr.  Sergeant  Warren  and  Mr.  Studdert  for  Frasntei 
Amelia  GabbetL 

The  question  is  concluded  by  the  decree.  Gorman  ?. 
Arthure  and  Mannix  v.  Drinan  do  not  apply  ;  the  ques- 
tion there  arose  upon  decrees  to  account;  there  was  nothing 
declaratory  of  the  right  of  the  judgment  creditor,  as  in  the 
present  case.  Pomeroy  v,  Ponsonby  is  very  shortly  re- 
ported ;  and  it  is  plain^  from  the  concluding  paragraph  of 
the  order  of  the  Master  of  the  Rolls,  that  there  must  have 
been  some  special  circumstances  in  that  case. 


Judgment.        ThE  LoRD  CHANCELLOR  : — 

In  this  case  the  plaintiff  was  declared  entitled  to  the  sum 
reported  due  to  him,  with  interest  on  the  principal  sum, 
from  the  date  of  the  report  until  pmd.  The  Master  was  of 
opinion,  and  the  Master  of  the  Rolls  adopted  that  opinion, 

(a)  Cr.  &  P.  257. 
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that  the  decree  was  conclusive  upon  the  question,  to  what 
period  interest  should  be  calculated?  and  that,  as  it  did  not 
limit  the  amount  of  interest  to  be  recovered  to  the  penalty 
of  the  bond,  he  had  no  authority  to  go  behind  the  decree, 
and  confine  the  interest  to  that  amount.  It  is  plain  that 
this  is  not  error  upon  the  face  of  the  decree ;  and  I  have 
no  doubt  as  to  its  true  construction.  I  was  referred  to  two 
cases,  which  I  have  looked  into ;  but  they  do  not  justify  the 
eonstruction  contended  for.  They  were  cases  where  in- 
quiries were  directed  as  to  the  amount  of  the  sum  due  to 
the  party ;  but  this  is  a  declaration  that  the  party  is  en- 
titled to  a  specific  sum,  with  interest  from  the  date  of  the 
report  until  paid.  Parties  must  take  care,  in  future,  to  insert 
proper  words  into  their  decrees,  limiting  the  right  to  recover 
interest  to  the  amount  of  the  penalty.  The  order  of  the 
Master  of  the  Rolls  must  be  affirmed,  but  without  costs, 
for  I  think  there  has  been  a  slip  in  this  case. 


1845. 


WiLSOll 

Pos. 
Judgnuttt* 


SULLIVAN  V.  SULLIVAN(a). 


U  PON  the  former  hearing,  the  plaintiflfs  jointure  was,  as 
against  the  heir  at  law  of  the  settlor,  declared  to  be  a  charge 

(a)  For  the  facts  of  thb  case  see  vol.  i.  p.  678. 


November  11. 

G.  S.  being 
seised  in  fee  in 
possession  of 
X.,  and  of  a  re- 
mainder in  fee, 
expectant  on 
the  death  of 
J.,    in    Z.,   upon  his  marriage  charged  X.  and  Z.  with  a  jointure;   and  it  was  proTided, 
that  daring  the  life  of  J,  the  jointure  should  be  borne  by  X. ;  and  that,  if  /.  should  die  in  the 
life  of  the  wife  (which  happened),  the  jointure  should  issue  out  of  Z.,  and  no  part  of  it  out  of 
X.     X.  was  settled  on  the  issue  of  the  marriage ;  and  Z.  was  limited  to  G,  S,  and  his  heirs. 
And  it  was  provided,  that  upon  G,  S.  charging  other  lands  of  his  with  the  jointure,  the  lands 
of  X.  and  Z.  should  be  discharged  therefrom.     And  G.  S,  ooTcnanted  to  charge  3000/.  for 
children's  portions,  snd  that  it  should  be  the  first  charge  on  all  property  of  which  he  should 
die  seised  or  possessed,  and  haye  priority  OTor  all  other  charges  thereon. 

Held, — 1.  That,  as  between  the  lands  of  X.  and  Z.,  the  lands  of  Z.  were  bound  to  indem- 
nify the  lands  of  X.  against  the  jointure. 

2.  That  the  3000/.  being  a  charge  upon  such  property  only  of  G.  S.  as  he  died  seised  or 
possessed  of,  it  became  on  his  decease  a  charge  upon  X.,  and  was  puisne  to  the  jointure. 


Slatewunt. 
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1845.  upon  the  lands  of  Greenfield  and  Rathleigh.  The  younger 
children  of  the  settlor  having  been  made  pardes  to  the  snit^ 
pursuant  to  the  leave  given  by  the  Court  for  that  purpose, 
the  cause  now  came  on  again  to  be  heard.  The  questions 
were:  first,  whether  the  plaintiff's  jointure  was  a  chaige 
upon  the  lands  of  Rathleigh;  secondly,  if  it  were,  whether 
Greenfield  was  bound  to  indemnify  Rathleigh  agmnst  it; 
and  thirdly,  whether  the  portion  for  the  children  of  the  set- 
tlor, 8000/.,  was  a  chaise  on  Greenfield  in  priority  to  the 
jointure. 

jirywiunt.         The  Solicitor-General  (Mr.  Greene),  Mr.  Brooke^  Mr. 
Keller  and  Mr.  Thomas  Jones  for  the  plaintiff. 


Mr.  Sergeant  WarreUy  Mr.  Herrick  and  Mr.  ChatUrton 
for  Edward  Sullivan. 

Mr.  Monahan  and  Mr.  Coppinger  for  the  younger  chil- 
dren of  George  Sullivan. 


Jutfyment.        ThE  LoRD  ChaNCBLLOR  : — 

This  question  arises  upon  the  construction  of  a  very 
inaccurate  settlement,  but  there  is  not  much  difficulty  is 
it,  when  the  frame  of  the  settlement  is  understood.  George 
Sullivan,  the  settlor,  had  two  estates,  one  called  Greenfidd, 
in  which  he  had  a  remainder  in  quasi  fee  after  the  decease 
of  Jeremiah  Sullivan,  who  was  entitled  to  a  life  estate 
therein ;  the  other  called  Rathleigh,  of  which  the  settler 
was  seised  in  quasi  fee.  The  lady  had  property  of  her  owb, 
which  it  was  agreed  should  form  her  provision  in  the  first 
instance ;  and  if  that  failed,  the  deficiency  was  to  be  made 
good  out  of  tlie  estate  of  her  husband.  I  held  upon  the 
former  hearing,  and,  upon  reconsideration,  I  think  properly, 
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that,  a3  agUDst  the  persons  entitled  to  these  two  estates,  the 
widow  was  entitled  to  her  jointure  out  of  both.  But  then 
there  was  a  provision  that,  as  Greenfield  was  settled  upon 
J$remiaU  for  life,  the  deficieney  in  the  jointure  should  be 
borne  .by  Rathl€ugh  during  the  life  of  Jeremiah  Sullivan. 
That  was  of  necessity ;  for  Georgej  the  dettlor,  had  no  inte- 
rest in  that  estate  until  after  the  death  of  Jeremiah;  and 
therefore  could  not  properly  charge  anything  but  his  re* 
nudnder.  Then  it  was  provided,  that,  if  Jeremiah  should 
die  in  the  lifetime  of  the  wife,  it  should  issue  out  of  Oreen* 
field,  and  no  part  of  it  out  of  Rathleigh ;  or,  in  other  words, 
that  when  Greenfield  became  an  available  fund  to  pay  the 
jointure,  Rathleigh,  of  which  the  settlor  was  seised  in 
quasi  fee,  and  which  he  intended  to  settle  upon  bis  sons, 
should  be  wholly  discharged  from  the  jointure.  After  these 
provisions  there  follows  a  very  important  provision,  which 
gives  to  George  Sullivan  the  right  to  secure  the  jpinti^re 
upon  any  other  property  of  his ;  and  he  is  thereupon  to 
take  Greenfield  in  fee,  and  Rathleigh  is  to  be  wholly  dis- 
charged from  the  jointure ;  which  marks  strongly  the  in- 
tention. Then  Greenfield  is  settled,  '^subject  to  such 
payment  of  the  jobture  as  under  and  according  to  the  true 
intent  and  meaning  hereof  ought  to  be  made  thereout," 
upon  George  ^tiWvan  absolutely ;  and  Rathleigh  is  settled, 
<*  subject  to  such  payment  of  the  jointure  as  under  and 
according  to  the  terms  of  these  presents  ought  to  be  made 
thereout,"  upon  the  first  and  other  sons  of  the  marriage  in 
giuui  tail.  Great  reliance  has  been  placed  upon  those 
words;  but  I  think  they  were  only  used  with  reference  to 
the  incumbrances ;  first,  that  the  estates  were  to  come  in 
aid  of  the  wife's  estate  for  the  payment  of  her  jointure ;  and 
secondly,  that,  as  between  the  estates  themselves,  there  was 
to  be  a  certain  arrangement,  according  as  events  might  hap- 
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Sullivan. 
Judgment, 


pen.  Those  words  amount  to  nothing  more  than  a  decla- 
ration that  the  estates  were  to  be  liable  in  the  manner  in 
which  they  had  been  made  liable  by  the  deed.  It  bii 
already  been  decided  that  the  widow  is  entitled  to  go 
against  both  the  estates  for  her  jointure ;  but  the  present 
contention  is,  whether  Rathleigh  is  entitled  to  be  indoi- 
nified  by  Greenfield.  I  am  clearly  of  opinion  that  it  hai 
that  right.  Every  part  of  this  settlement  contains  an  indi- 
cation that,  as  between  the  two  estates,  Rathleigh  is  tobetr 
no  part  of  the  burden,  and  that  Greenfield  is  to  indemnify 
it.  I  must  therefore  declare  that,  as  between  those  two 
estates,  Greenfield  is  the  primary  fund,  and  bound  to  in- 
demnify Rathleigh  from  the  annuity ;  and  that  Rathleigh 
is  to  be  held  discharged  of  the  jointure. 


Another  question  was  raised,  as  to  the  rights  of  the 
younger  children  to  their  portions.  After  the  two  estatei 
had  been  settled  in  the  manner  I  have  mentioned,  George 
Sullivan  covenanted  that  he  would  pay  3000/. to  the  tru&tees, 
as  portions  for  his  younger  children ;  and,  by  way  of  securing 
them,  he  charged  and  made  liable  all  the  real  and  personal 
estate  of  which  he  should  die  seised  and  possessed  with  pay- 
ment thereof,  and  declared  that  these  portions  should  be  the 
first  lienor  charge  upon  his  property,and  in  preference  to  any 
other  incumbrance.  It  is  argued  that  that  gives  the  3000/. 
priority,  as  to  Greenfield,  over  the  charge  of  the  annuity, 
which  I  have  held  is  a  charge  upon  Greenfield  exclusively, 
as  between  that  estate  and  Rathleigh.  But  consider  what 
it  was  which  George  Sullivan  had  to  dispose  of.  He  had 
the  qtmsi  fee  in  Greenfield,  which  was  the  proper  fund  for 
securing  the  widow  her  rent-charge,  but  which  he  might 
have  got  back,  discharged  of  the  jointure,  if  he  subjected 
any  other  property  to  that  charge.     It  is  well  settled,.tbt» 
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notwitlwtaiMling  a  ooTenant  to  settle  or  dnrge  all  the  pio-  1845, 
perty  of  whidb  die  settlor  shall  die  seised,  tlie  settlor  km  scuutax 
during  his  UfetiBe  oncootiolled  powo"  over  the  wh<de  of  sciutax. 
his  property  real  and  persooal ;  and,  if  hedonot  aetfraodii* 
lently,  he  may  alter  its  aatore  firom  real  to  personal,  and 
may  sell  it  and  die  withoat  assets,  provided  he  homafidt 
disposes  of  the  property  as  against  himself.  This  covenant 
wcNild  therefore  only  bind  the  property  of  which  Gtorgt 
Smlimm  died  seised ;  and  Greenfield,  in  that  respect,  stood 
in  the  same  relation  to  the  covenant  as  any  other  property. 
Supposing  he  had  sold  Greenfield  and  bought  Bladmcre,  of 
which  he  had  died  seised,  it  would  have  been  liable,  and 
Greenfidd  discharged.  It  is  therefore  clear  that,  notwith- 
standing the  words  of  this  settlement,  as  Greenfield  was 
not  chaiged  with  the  3000/.  unless  George  SuUiixui  died 
seised  of  it,  any  incumbrance  cha^;ed  upon  it  by  act  inter 
vivas  would  take  precedence  over  it.  The  property  having 
been  charged  by  the  settlement  with  the  annuity,  George 
Sullivan  had  at  the  time  of  his  death,  nothing  in  the  lands 
which  could  be  charged  with  the  3000/.,  except  the  fee- 
simple,  subject  to  the  annuity. 

It  is  to  be  obseryed  that  the  son,  who  was  entitled  to 
Rathleigh,  might  "himself  become  entitled  to  the  30001. 
charge,  which  affords  some  evidence  of  the  intention. 
There  b  also  a  general  power  of  leasing  Greenfield  given 
to  George  Sullivan,  without  any  other  restriction  than  the 
consent  of  Jeremiah  Sullivan  during  his  life;  but  never- 
theless it  is  made  subject  to  the  annuity  for  bis  wife,  sup- 
posing the  estate  not  to  have  been  reconveyed  to  him. 
That  shows  that,  if  Greenfield  was  not  reconveyed  to 
George  Sullivan,  his  power  of  disposition  over  it,  large  as 
it  was,  was  still  to  be  subject  to  the  annuity.     The  case, 
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although  somewhat  complicated,  is,  I  think,  free  from  doubt. 
I  shall  declare  that,  as  between  the  two  estates,  Greenfield 
is  the  primary  and  South  Rathleigh  the  secondary  fund 
for  payment  of  the  annuity ;  and  that  the  annuity  is  the 
prior,  and  the  3000/.  the  puisne  charge  on  Greenfield. 
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ABATEMENT. 
See  Costs,  4. 

ACCOUNT. 

An  account  of  rent  and  mesne-rates 
decreed  under  circumstances  of 
complexity  of  title  occasioned  by 
the  acts  of  the  tenant,  and  in  order 
to  avoid  a  multiplicity  of  suits;  the 
bill  also  seeking  the  delivery  of  a 
deed  to  be  cancelled.  Nixon  v. 
Robinson,  4 

ACCRETIONS. 
See  Dked,  2,  3. 

ACCRUER. 
See  Marriage  Articles,  2. 

ACCUMULATIONS. 
See  Deed,  2,  3. 

ACT  OF  PARLIAMENT. 

See  Statutes. 

VOL.  II.  3  e 


ACKNOWLEDGMENT. 
See  Limitation,  Statutes  of,  3. 

ADVANCES. 
See  Mortgagor  and  Mortgagee,  L 
Power,  6. 
Salvage  Advances. 

AGENT. 
/SWe  Principal  and  Agent. 

ANNUITY. 

See  Deed,  5,  9,  11. 
Rent-Charge. 

USURV. 

ANSWER. 
See  General  Orders,  2,  3, 

APPEARANCE. 
See  General  Orders,  2. 

APPOINTMENT. 

See  Deeds,  4,  7. 

Power. 
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1.  If  a  father,  having  a  power  to  ap- 
point to  a  child,  without  making  an 
actual  appointment,  concur  with  the 
child  in  making  a  settlement  which 
cannot  have  effect  unless  through  a 
previous  apppointment,  that  very 
disposition  is  considered,  first,  as 
an  appointment  to  the  child,  and 
then  as  a  settlement  by  the  child 
of  the  property  appointed  ;  but 
if  the  intention  of  the  parties  be, 
not  to  execute  the  power  of  ap- 
pointment, but  to  operate  on  the 
estates  in  default  of  appointment, 
and  if  the  transaction  considered  as 
an  appointment  would  be  a  fraud 
on  the  power,  the  Court  will  not 
imply  an  appointment,  none  such 
having  been  actually  made.  Thomp^ 
ton  V.  Simpson,  110 

2.  Strong  suspicion  that  an  appoint- 
ment by  a  father  to  his  son  was  for 
the  bene6t  of  the  father,  and  a 
fraud  upon  the  power  *of  appoint- 
ment, is  not  sufficient  to  avoid  the 
transaction.     Hamilton  v.  JKirwan, 

398 

APPROPRIATION. 
See  Dbed,  5. 

Limitations,  Statutes  op,  4,  5. 
Receiver,  3. 

A,y  being  seised  in  fee  of  Ardgullen, 
confessed  a  judgment,  and  after- 
wards upon  the  marriage  of  his  son 
B,f  conveyed  the  lands  to  the  use 
of  B,  for  his  life,  remainder  to  the 
issue  of  the  marriage ;  and  cove- 
nanted that  they  were  free  from  in- 
cumbrances.    By  his  will  he  gave 


several  legacies,  and  died,  having 
appointed  B.  his  executor,  and 
leaving  assets  more  than  sufficient 
to  pay  all  his  debts  and  legacies. 
Upon  the  marriage  of  C,  one  of 
the  legatees,  a  settlement  was  eie. 
cuted,  whereby,  after  reciting  the 
will  of  il.,  and  that  the  legacy  of 
C.  was  then  in  the  hands  of  B.  as 
executor,  C  assigned  the  legacy  to 
trustees,  of  whom  B.  was  one.  upon 
trust  for  C.  for  her  life,  and,  after 
her  decease  without  issue,  upon 
trust  for  the  benefit  of  the  judg- 
ment creditor  and  his  issue. 

In  1835  the  judgment  creditor 
instituted  a  suit  for  payment  of 
his  judgment  out  of  the  real  and 
personal  ass»ets  of  the  testator.  In 
1836,  C.  and  her  husband  (there 
being  no  issue  of  their  marriage) 
instituted  another  suit  against  B^ 
and  the  persons  entitled  under 
their  settlement  in  default  of  issue 
of  their  marriage,  for  the  appoint- 
ment of  new  trustees,  and  an  ac- 
count of  the  trust  funds;  and  in 
that  suit  an  order  was  made  on  the 
consent  of  J?.,  but  without  notice 
to  the  persons  entitled  in  defaalt 
of  issue  of  C.  and  her  husband,  that 
B,  should  transfer  to  the  credit  of 
that  cause,  stock  to  the  value  of 
C*'«  legacy,  without  prejudice  to  the 
rights  of  the  parties;  and  it  was 
ordered  that  the  dividends  thereof 
be  paid  to  C.  The  stock  was  ac- 
cordingly transferred  by  B.^  who 
purchased  same  with  the  produce 
of  the  sale  of  part  of  the  asseu  of 
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the  testator,  which  were  outstand- 
ing in  specie  when  the  bill  of  1885 
was  filed.  The  assets  having  been 
wasted,  the  children  of  J?.,  claiming 
as  specialty  creditors  of  A.  under 
his  covenant,  filed  a  bill  in  1840,  to 
have  the  stock  standing  to  the  cre- 
dit of  C'«  cause  applied  in  payment 
of  the  judgment  debt : — Heldy  that 
the  stock  had  not  been  appropriated 
to  the  payment  of  C'f  legacy,  either 
as  against  the  specialty  creditors  or 
the  other  legatees  of  A.,  but  that 
it  still  continued  assets  for  payment 
of  his  debts  and  legacies.  Jenningi 
v.  Bond.  720 

ARBITRATION. 

Two  persons,  equally  entitled  to  cer- 
tain unenclosed  slobs,  agreed  to 
allot  certain  parts  thereof  to  each 
of  them,  in  severalty ;  and  to  refer 
it  to  arbitrators  to  award  what  por- 
tions of  the  unallotted  slobs  should 
be  allotted  to  each  of  them  for 
owelty  of  partition: — HeUl^  that  the 
insufficiency  of  the  unallotted  slobs  to 
compensate  one  of  the  parties  for  the 
deficiency  of  his  part  of  the  allotted 
lands,  arising  from  a  matter  which 
occurred  subsequently  to  the  ar- 
rangement between  them,  but  which 
was  in  their  contemplation  at  the 
time,  did  not  give  him  an  equity  to 
have  compensation  out  of  the  lands 
allotted  to  the  other  party. 

An  agreement  to  refer,  and  arbi- 
trators named,  and  a  covenant  not 
to  sue,  and  a  power  to  examine 
witnesses  upon  oath,  and  to  make 


the  submission  a  rule  of  Court,  pre- 
vent a  party  from  filing  a  bill  with 
a  view  of  withdrawing  the  case  from 
the  arbitrators. 

A  party  to  a  suit  cannot  set  up 
an  objection  which  grew  out  of  his 
own  conduct. 

Two  arbitrators  were  named  in 
a  submission  to  refer,  and  they,  or 
other  the  persons  appointed  in  their 
place,  were,  before  they  proceeded, 
to  appoint  a  third  arbitrator;  any 
two  of  the  arbitrators  for  the  time 
being  might  at  any  time,  or  from 
time  to  time,  make  awards  or  orders, 
provided  the  last  of  such  awards 
should  be  made  before  the  1st  of 
July,  1843,  or  before  such  other 
later  time  as  any  two  of  the  arbi- 
trators for  the  time  being  should 
appoint :  and  any  two  of  the  arbi- 
traters  for  the  time  being  might 
extend  the  time  for  making  the 
last  award,  whether  such  time  should 
have  previously  expired  or  not. 
And  it  was  provided  that  JIT.  should, 
as  soon  as  conveniently  might  be, 
appoint  an  umpire ;  and  that  if  no 
two  of  the  arbitrators  for  the  time 
being  should  be  able  to  agree  in 
making  an  award  or  order  concern- 
ing any  matter  which  ought  to  be 
awarded  or  ordered  by  them,  such 
matter  should  be  awarded  or  ordered 
by  the  umpire  ;  and  if  at  any  time 
before  the  several  powers,  authori- 
ties, covenants  and  provisions*  in 
the  deed  of  submission,  were  execu- 
ted, either  of  the  arbitrators  named 
by  the  parties  should  refuse  to.  act, 
the  party  whose  arbitrator  so  refused 
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should  appoint  another  in  bis  place; 
and  if  he  did  not  do  so  within  four- 
teen days,  then  that  the  third  arbi- 
trator, and,  if  nonesuch,  the  umpire, 
should  appoint  such  arbitrator. 

The  plaintiflTs  arbitrator  refused 
to  act,  and  nothing  was  done  in  the 
matter  of  the  reference  before  the 
first  of  July,  1843.  The  plaintiff 
having  after  that  day  refused  to  ap- 
point an  arbitrator,  the  defendant 
procured  X.  to  appoint  an  umpire, 
who  appointed  an  arbitrator  on 
behalf  of  the  plaintiff,  and  the  two 
arbitrators  appointed  a  third,  and 
then  the  time  was  extended  by  the 
three  arbitrators : — Held^  that  the 
time  was  duly  extended.  Dimt' 
dale  ?.  Robertson.  58 

ARTICLES. 

See  Marriage  Articles. 

ASSENT. 
See  Appointment,  1. 
Lands  were  limited  to  a  father  for 
life,  with  a  power  of  appointment 
amongst  his  children  ;  and  in  de. 
fault  of  appointment,  to  the  children 
as  tenants  in  common  in  fee.  The 
father  and  the  eldest  son  (there 
being  several  children)  joined  in  a 
fine  and  recovery  of  the  estates; 
and  being  advised  that  the  conse- 
quence of  their  act  was  to  vest  the 
fee  in  the  father  alone,  he,  by  lease 
and  release,  conveyed  the  lands  to 
a  purchaser,  and  received  the  entire 
amount  of  the  consideration  money 


for  his  own  benefit ;  the  son  being 
present  at  the  transaction,  and  as- 
senting to  the  conveyance.  The 
interest  which  the  son  had  io  the 
lands  at  the  time  of  the  conveyance, 
but  not  that  which  he  subsequently 
acquired,  is  bound  by  his  assent  to 
the  conveyance  to  the  purchaser. 
Thompton  v.  Simpeon,  110 

ASSETS. 
See  Appropriation. 

ASSIGNEE. 
See  Plbadino,  2. 

ASSIGNMENT. 
See  Deed,  8. 

ASSURANCE. 
See  Pol  cy. 

AWARD. 
See  Arbitration. 

BANKING  COMPANY. 

See  Bankruptcy. 
Public  Company. 

BANK  STOCK. 
See  Deed,  2,  3. 

BANKRUPTCY. 

Four  partners,  and  two  sureties  for 
them,  entered  into  a  joint  and  seve- 
ral bond  to  trustees  of  a  banking 
company,  to  secure  the  payment  of 
all  such  sums  of  money  as,  upon  tbe 
balance  of  any  account  current  be- 
tween the  partners  and  the  hmlj 
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should  from  time  to  time  be  due  by 
the  partners,  to  the  extent  of  1000/. 
Separate  judgments  were  entered 
against  the  obligors.  The  trading 
firm  having  become  bankrupt: — 
Held^  that  the  banking  company 
might  prove  against  the  joint  es- 
tate for  a  balance  less  than  1000/., 
due  on  foot  of  an  account  current. 
InreClarkei.  212 

BEQUEST. 
See  Will,  3. 

BILL. 

See  Costs,  6. 
Pleading. 

BOND. 
See  Bankruptcy. 

BONUS. 
See  Dbbd,  2,  3. 

BREACH  OF  TRUST. 

See     Trustbb     and     Cbstui    que 
Trust,  1. 

CHANCERY  RULES. 
See  General  Orders. 

CHARGE. 

See  Costs,  8. 
Deed,  11. 

Limitations,  Statutes  of,  1,  2. 
Power,  5. 

CHARITY. 
See  Limitations,  Statutbis  of,  1. 


CHILDREN. 

See  Appointment,  1,  2. 
Deed,  6,  7. 
Will,  3. 

CHOSE  IN  ACTION. 
See  Legacy. 

COMMISSION  TO  EXAMINE 
WITNESSES. 

Where  a  commission  to  examine  wit- 
nesses issues  at  the  instance  of  one  of 
the  parties  to  the  suit,  the  other  not 
concurring  in  it,  the  party  issuing  it 
is  bound  to  pay  all  the  expenses  of 
the  commissioner  examiner,  even 
though  the  other  party  should  cross- 
examine  the  witnesses  of  the  person 
issuing  the  commission  ;  but  if  the 
opposite  party  examines  under  the 
commission  on  the  direct,  he  is 
bound  to  pay  the  commissioner  for 
the  examination  and  cross-examina- 
tion of  his  own  witnesses.  Earl  of 
Lucan  v.  CMalietf.  681 

COMPANY. 
See  Public  Company. 

COMPLEXITY  OF  TITLE. 

See  Account. 

CONSENT. 

See  Assent. 

Deed,  6. 

CONTRACT. 

See  Bankruptcy. 
Deed,  7. 
Power,  5. 
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CONVERSATIONS. 
See  Plbadino,  6. 

CONVERSION. 
See  Rbnt-Chabgb. 

CONVEYANCE. 

See  AssRNT.. 
Debo,  4,  8. 

TBUStEB  AND  CbSTUI  QUB  TrUST. 

2. 

COSTS. 
See  Gbnbral  Orders,  2. 
Commission  to  Examine. 
Lbasbpor  Lives  renewable,  1. 

1.  The  costs  of  redocketing  a  recent 
judgment  not  allowed  in  a  petition 
matter.  Macken  v.  Newcomen.    16 

S.  A  creditor  instituted  a  suit  against 
the  real  and  personal  representa- 
tives of  the  principal  debtor,  and 
against  one  of  the  sureties,  omitting 
the  other  surety,  and  obtained  a 
decree  to  account.  He  afterwards 
filed  a  supplemental  bill  against  the 
representatives  of  the  other  surety; 
hut  inasmuch  as  they  did  not  de- 
rive any  beneBt  from  the  proceed- 
ings in  the  original  suit,  and  as 
the  creditor  might  have  framed  his 
original  suit  so  as  to  have  had  in  it 
the  relief  sought  by  the  supple- 
mental; Held,  ih&i  the  plaintiff  was 
not  entitled,  as  against  the  repre- 
sentatives of  the  second  surety,  to 
the  costs  of  the  original  suit.  Cuffe 
V.  Young,  17 

3,  If  a  trustee  has  not  misconducted 
himself,  even  though  the  Court 
punish  him,  as  by  making  him  pay 


interest  on  funds  in  his  hands,  yet 
he  shall  get  the  costs  of  the  rait; 
but  if  his  account  be  greatljf  re- 
duced in  the  office,  he  shall  not  get 
the  costs  of  passing  it.  Fozier  r. 
Andrews,  199 

4.  A  decree  for  the  delivery  of  the 
possession  of  lands  and  title-deeds, 
and  payment  of  money,  was  made, 
with  costs  to  be  paid  by  the  de- 
fendants. One  of  them  having 
performed  all  that  he  was  directed 
by  the  decree  to  do  except  paying 
the  costs,  died  before  the  costs 
were  taxed  :  —  Held,  that  there 
could  he  no  revivor  for  the  costs. 

The  general  rule  is,  that  there 
can  be  no  revivor  for  untaxed  costs; 
and  whether  the  abatement  is  caused 
by  the  death  of  the  party  to  pay  or 
the  party  to  receive  the  costs  is 
immaterial.     Bowser   v.  Beamish. 

5.  A  party  unnecessarily  serving  no- 
tices in  a  cause  shall  pay  the 
costs  occasioned  thereby.  Hogan 
V.  M^Namara.  242 

6.  When  a  bill  is  dismissed,  the  Court 
cannot  decree  the  costs  to  be  paid 
by  a  defendant  whose  misconduct 
occasioned  the  suit,  Cochrane  v. 
(TBrien.  880 

7.  Costs  given  against  a  party,  who 
by  his  want  of  caution  in  setliogan 
estate  without  giving  notice  that  it 
was  subject  to  a  prior  demand,  ren- 
dered a  suit  by  the  prior  incum- 
brancer necessary  to  establish  his 
rights.      Wise  v.  Wise.  4GS 

8.  The  costs  of  raising  a  family  charge 
should  be  borne  by  the  estate;  but 
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the  costs  occasioned  by  dealings 
with  the  charge  should  be  borne 
by  the  charge  and  not  by  the  es- 
tate. Stewart  v.  Marquis  of  Done' 
gaL  636 

DAMAGES.' 
See  Will,  4. 

DEBENTURES. 
See  PowEB,  5. 

DEBT. 
See  Wiu^  4. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy. 

Principal  and  Surety. 
Solicitor  and  Client,  3. 
Trustee  and  Cestui  que 
Trust,  2. 

DECREE. 

See  Pleading,  7. 
Practice,  3. 

The  decree  having  declared  that  a 
creditor  by  judgment  on  a  bond,  in 
a  penalty  for  securing  a  principal 
sum,  with  interest,  was  entitled  to 
the  sum  reported  to  be  due  to  him, 
together  with  interest  on  the  prin- 
cipal sum  from  the  date  of  the  re- 
port until  paid  ;  the  parties  to  the 
suit  are  concluded  from  denying 
the  right  of  the  creditor  to  inte- 
rest beyond  the  penalty.  Wilson 
V.  Foe.  765 


DEED. 

See  Lunacy  and  Lunatics. 
Marriage  Articles. 
Mortgagor  A.ND  Mortgage  B,  2. 
Power,  2,  5. 

I.  A  lease  was  made  for  three  lives, 
and  the  survivor  of  them,  and  for 
the  lives  and  life  of  such  other  per- 
son and  persons  as  should  be  nomi- 
nated by  the  lessee,  his  heirs  and 
assigns,  upon  the  death  of  any  of 
the  persons  for  whose  lives  the 
premises  were  granted,  or  upon  the 
death  of  any  such  person  or  per- 
sons as  should  at  any  time  there- 
after be  nominated,  for  ever,  ac- 
cording to  the  covenants  and  agree- 
ments for  that  purpose  thereinafter 
contained.  The  lease  did  not  con- 
tain an  express  covenant  by  the 
lessor  to  renew;  but  the  lessee 
covenanted  within  six  months  after 
the  decease  of  each  of  the  cestui 
que  vies  therein,  and  of  each  person 
who  should  thereafter  be  nomi- 
nated, to  pay,  in  the  nature  of  a 
fine,  for  each  person  so  dying,  to 
the  lessor  and  his  heirs,  a  pepper- 
corn, if  demanded ;  and  powers  of 
distress  and  entry,  in  case  the  fine 
should  be  in  arrear,  were  reserved 
to  the  lessor  and  his  heirs :  and  the 
lessor  covenanted  that  the  lessee 
and  his  heirs,  paying  the  rent  and 
fines,  might  quietly  enjoy  according 
to  the  true  intent  and  meaning  of 
the  indenture: — Held,  that  this 
was  a  lease  for  lives  renewable  for 
ever.     Chambers  v.  Gaussen.       99 
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2.  A  sum  of  75002.  Bank  Stock  was 
vested  in  trustees,  upon  trust,  out 
of  the  proceeds  thereof,  to  pay  an 
annuity  of  661/.  to  F.  for  life;  and 
to  invest  the  residue  in  Bank  Stock, 
or  Government  security:  and  upon 
trust  that,  after  the  decease  of  /^., 
the  7500/1  Bank  Stock,  and  the  sav- 
ings of  the  dividends  or  proceeds 
thereof,  be  divided  into  five  equal 
shares,  a  share  to  be  transferred  to 
each  of  the  five  persons  therein 
named.  One-fifth  of  the  7500/.  Bank 
Stock  was,  upon  the  marriage  of  one 
of  the  parties  entitled  to  the  corpus 
of  the  trust-fund,  in  the  lifetime 
of  the  annuitant,  made  the  subject 
of  settlement: — Heldy  upon  the  in- 
tention of  the  parties,  to  be  gathered 
from  the  nature  of  the  instrument, 
and  upon  its  construction,  that  one- 
fiflh  of  the  accretions  by  way  of 
bonus  subsequently  added  to  the 
original  capital  sum,  and  also  one- 
fifth  of  the  surplus  dividends,  were 
subject  to  the  trusts  of  the  settle- 
ment.    PLunkett  V.  Mansfield.  344 

8.  Another  of  the  persons  entitled  to 
one- fifth  of  the  corpus  of  the  trust- 
fund,  by  indenture,  reciting  that 
he  was  entitled,  after  the  decease  of 
the  annuitant,  to  one-fifth  of  the 
sum  of  7500/.  Bank  Stock,  in  consi- 
deration of  the  sum  of  500/.,  sold  and 
assigned  750/.,  or  one-half  of  the 
sum  of  1500/.  Bank  Stock,  and  all 
his  estate  and  reversionary  interest 
tlierein  : — Hfildy  that  the  purchaser 
was  not  entitled  to  the  accretions 
by  way  of  bonus,  which  had  been 


afterwards  declared  on  the  7500L 
stock,  or  to  the  surplus  dividends 
ihereoL  Plunketty.Mansfield.  344 

4^  A  money-fund  was  vested  in  trus- 
tees, upon  trust  to  permit  the  in- 
tended wife,  during  the  joint  lives 
of  herself  and  her  intended  hus- 
band, to  take  the  interest  thereof 
for  her  separate  use  ;  and  after  the 
decease  of  the  husband,  in  trust  for 
the  wife  and  her  assigns  during  her 
life,  in  case  she  should  survive  him ; 
and  after  the  decease  of  the  wife,  as 
to  one  moiety  of  the  property,  upou 
trust  for  the  sole  and  absolute  use 
of  the  wife,  to  be  disposed  of  by 
her  in  such  manner  as  she  might, 
by  deed  or  will,  notwithstanding 
her  coverture,  appoint;  and  in  de- 
fault of  any  such  appointment  upon 
trust  as  therein  mentioned.  The 
wife  cannot,  during  the  coverture, 
make  an  absolute  disposition  of  the 
moiety  of  the  trust-fund.  Nixon  v. 
Nixon.  416 

5.  JE,  being  entitled  to  an  annuity  of 
48U/.  issuing  out  of  the  lands  of  X., 
of  which  her  son  A.  was  seised  iu 
fee,  on  her  marriage,  in  1801,  with 
IV.,  executed  a  settlenaent,  where- 
by, after  reciting  that  the  clear  an- 
nual rents  of  X.  did  not,  upon  an 
average,  exceed  the  sum  of  2401, 
and  were,  therefore,  insuflBcient  to 
answer  the  accruing  payments  of  the 
annuity,  she  assigned  tbe  annuity, 
and  all  arrears  and  future  payments 
thereof,  to  trustees,  upon  trust,  that 
if  A.  should  attain  the  age  of  21, 
the    trustees    should    thenceforth, 
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during  the  joint  lives  of  E»  and 
A,^  thereout  pay  him  a  certain  an- 
nuity; with  a  proviso  for  its  ces- 
ser or  abatement,  in  case  A.  should 
become  entitled  to  an  annual  in- 
come of  equal  or  lesser  amount: 
and,  subject  thereto,  to  receive  so 
much  and  such  part  of  the  annuity 
of  480/L  as  the  clear  yearly  rents  of 
X.  should,  from  time  to  time,  be 
sufficient  to  pay ;  and  pay  the  same 
to  FT.,  and  to  E.  after  the  death 
of  fF. :  and  to  stand  possessed  of 
the  arrears  then  due,  and  thereafter 
to  become  due,  of  the  annuity,  in 
consequence  of  the  rents  of  X. 
being  insufficient  to  answer  same, 
upon  trust,  if  A,  should  attain 
21,  or  marry,  and  survive  E,y  to 
release  the  lands  from  the  arrears 
due  at  the  time  of  the  settlement, 
or  thereafter  to  become  due :  and 
if  A.  should  either  die  in  the  life- 
time of  E,^  or  should  survive  E,y 
and  die  under  21  and  without 
having  been  married,  to  stand  pos- 
sessed of  the  arrears  upon  such 
trusts  as  E,  should  appoint ;  and, 
in  default  of  appointment,  to  call 
in  and  enforce  payment  thereof,  and 
invest  same,  and  pay  the  interest 
thereof  to  E.  for  life,  then  ioW,  for 
his  life ;  and  then  the  principal  to 
the  children  of  J?.  and  W.,  equally: 
and  it  was  declared,  that  in  the 
mean  time,  and  until,  under  the 
trusts,  the  arrears  should  either  be- 
come absolutely  vested  in^l.,  or  be- 
came absolutely  subject  to  the  ap- 
pointment oiE.<t  the  trustees  should 
forbear  from  requiring  or  enforcing 


payment  of  the  arrears.  A.  at- 
tained the  age  of  twenty-one  years: 
W,  died.  Afterwards  the  rents  of 
X.  amounted  to  more  than  480/. 
per  annum : — Hdd^E,  andil.  being 
both  living,  that  the  surplus  rents, 
after  paying  the  accruing  gales  of 
the  annuity,  were  properly  appli- 
cable to  the  payment  of  the  arrears 
which  accrued  since  the  settlement 
of  1801.  B(Uterihys,Rochfart.4!^l 
6.  Testator  devised  lands  to  P.,  upon 
trust  to  convey  them  to  his  three 
sons,  in  such  shares  as  P.  should 
appoint ;  and  in  default  of  appoint- 
ment he  gave  the  lands  to  them 
equally  as  tenants  in  common.  In 
1786,  P^  in  execution  of  the  trust, 
conveyed  part  of  the  lands  to  the 
use,  that  in  case  S,  (one  of  the 
sons)  should  marry  with  the  con- 
sent of  P»  first  obtained,  but  not 
otherwise,  such  woman  or  women 
as  he  should  so  marry,  in  case  she 
should  survive  him,  should,  during 
her  life,  receive  for  jointure  such 
annuity  (not  exceeding  a  certain 
sum)  as  S,  should  appoint ;  and  to 
the  further  use,  in  case  S*  should 
marry  with  such  consent,  but  not 
otherwise,  that  he  might,  by  deed 
or  will,  charge  the  lands  with  500/., 
for  portions  for  his  younger  children, 
payable  in  such  shares  as  he  should 
appoint.  In  1788  S.  married  with 
consent ;  and,  reciting  his  power, 
covenanted  that  the  trustees  of  his 
settlement,  in  case  there  should  be 
one  or  more  younger  children  of 
the  marriage  living  at  his  death, 
should  raise  500/.  out  of  the  lands ; 
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said  sum  to  be  divided  in  such 
shares  and  proportioos,  amongst 
such  younger  children,  as  he  should 
by  will  appoint ;  and  for  want  of 
appointment^  equally.  There  was 
issue  of  this  marriage  three  younger 
children.  A,  after  the  death  of  P., 
married  a  second  wife,  and  charged 
the  lands  with  an  annuity  for  her 
jointure  ;  and  died,  leaving  his  wife 
and  four  children  of  his  second  mar- 
riage, and  three  younger  children 
of  his  first  marriage,  surviving.  By 
his  will,  in  1842,  he  appointed  one 
shilling  to  each  of  the  children  of 
the  first  marriage,  and  the  residue 
among  the  children  of  the  second 
marriage: — Hdd^  upon  the  con- 
struction of  the  settlement  of  1786, 
and  the  circumstances,  that  the  con- 
sent of  P.  was  only  requisite  to  any 
marriage  of  S.  which  should  take 
place  in  his  lifetime;  and  that  the 
children  of  the  second  marriage 
were  objects  of  the  power.  Green 
V.  Green.  629 

7.  That  the  settlement  of  1788 
amounted  to  a  contract,  that,  so  far 
as  S.  could  bind  his  power,  the 
children  of  the  first  marriage  should 
tcke  the  fund  equally  between  them, 
if  he  did  not  otherwise  apportion 
it  amongst  them ;  and  that  upon 
there  being  issue  of  the  second 
marriage,  S*s  power  of  appoint- 
ment was  gone  ;  and  that  the  chil- 
dren of  both  marriages  were  en- 
titled to  the  fund  equally  between 
them,  as  one  class.  Ibid. 

8.  S,.  entitled  to  a  lease  for  lives,  by 
lease  and   release   of  the   5th   of 


March,  18dd,  in  consideration  of 
love  and  affection  for  his  eldest  son, 
•/.,  '*  and  in  order  to  advance  him 
in  life,  and  to  entitle  him  to  a  wife 
and  fortune  now  in  contemplatioD,** 
conveyed  the  lands  to  •/.  and  his 
heirs.  This  deed  was  executed  by  5. 
and  J.,  and  was  registered  by  8,  nine 
months  afterwards  ;  but  S,  retained 
it  in  his  possession,  and,  with  the 
assent  of  the  son,  continued  to  his 
death  to  act  as  the  owner  of  the 
lands.  5.,  by  his  will,  devised  all 
such  real,  freehold,  and  personal 
property,  of  which  he  should  die 
seised  or  possessed,  to  •/.,  ^  in  case 
he  shall  recover  from  his  present 
illness ;"  and  appointed  E.  hb  re- 
siduary legatee.  There  was  no 
particular  marriage  in  contempla- 
tion when  the  conveyance  of  1833 
was  executed.  J.  survived  the  tes- 
tator, and  afterwards  died  of  the 
illness  with  which  he  was  afflicted 
when  the  testator  made  his  will. 

Heldy — 1.  that  the  conveyance  of 
1833  was  not  conditional,  executetl 
for  a  specific  purpose  which  had  not 
been  performed;  and  that  on  its  elo- 
cution the  legal  estate  was  vested  in 
«/.  2.  That  the  estate  was  not  di- 
vested by  the  son  not  afterwards 
marrying.  3.  That  the  circum- 
stances of  the  case  did  not  establish 
a  trust  for  S. 

Semble^ — that  the  true  construc- 
tion of  the  devise  to  •/.  is,  that  it 
is  a  gift  to  him,  in  case  he  did  not 
die  from  his  then  present  illness  in 
the  lifetime ofthc  testator.  AU^nn^ 
V.  AUeyne,  »\\ 
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9.  B.,  in  consideration  of  2275/.,  as- 
signed an  annuity  upon  her  own 
life,  charged  upon  the  estates  of  X., 
to^. ;  and  covenanted  for  the  pay- 
ment of  it.  The  deed  contained  a 
clause  empowering  B.  to  determine 
and  revoke  the  assignment  upon 
repayment  of  the  principal  sum  of 
227a/.,  and  discharge  of  all  arrears 
of  the  annuity,  '<and  all  proportion 
of  such  annual  and  increased  pre- 
miums as  aftermentioned  to  be  paid 
by  A.  to  the  Hope  Assurance  Com- 
pany, if  any  shall  be  so  paid ;"  pro- 
vided that  whereas^,  had  assured, 
or  agreed  to  assure,  the  life  of  B, 
for  the  sum  of  2275/.,  the  annual 
premium  for  which  was  payable  in 
advance  at  the  beginning  of  each 
year,  it  was  agreed  that,  if  such 
abovementioned  redemption  should 
take  place  at  anytime  after  the  pre- 
mium should  have  been  paid  for  the 
then  current  year,  then  B»  would 
repay  to  A,y  at  the  time  of  such  re- 
demption, the  full  proportion  of  such 
premium  which  should  belong  to 
such  part  of  the  current  year  as 
should  he  then  unexpired,  whether 
B,  should  require  the  policy  of  in- 
surance to  be  assigned  to  her  or 
not.  And  B,  covenanted  to  repay 
A.  all  extraordinary  expenses  of 
insurance  occasioned  by  her  going 
beyond  Europe.  A,  effected  a  po- 
licy  of  insurance  on  the  life  of  B. 
for  22751:— Held,  that  B.  was  en- 
titled, upon  repurchase  of  the  an- 
nuity, to  an  assignment  of  the  policy. 
WiUianm  v.  Atkyns.  603 

10.  A  sum  of  money,  the  property  of 


the  intended  husband,  was  vested  in 
trustees,  upon  trust,  during  the  joint 
lives  of  husband  and  wife,  to  pay 
the  interest  to  the  husband ;  and 
after  his  decease  to  permit  the  wife, 
during  her  life,  to  receive  same ; 
subject,  however,  to  the  control  and 
limitations  as  the  husband  should 
by  will  appoint  amongst  the  issue 
of  the  marriage  living,  or  likely  to 
come  forth  ;  and  in  default  of  such 
issue,  or  of  such  will,  to  the  wife 
for  her  life ;  and,  after  her  decease, 
as  she  should  appoint  amongst  such 
of  the  issue  as  should  be  then  living; 
and  in  default  of  appointment,  equal- 
ly ;  and  if  no  issue  living  at  the  death  , 
of  the  wife,  over.  The  wife  died, 
leaving  the  husband  and  several  is- 
sue of  the  marriage  her  surviving. 
The  husband  is  not,  in  the  events 
which  happened,  entitled  to  the 
trust-fund  for  his  own  use.  Smilh 
v.  Doolan.  747 

11.  G.  S.  being  seised  in  fee  in  pos- 
session of  X.,  and  of  a  remainder  in 
fee,  expectant  on  the  death  of*/., 
in  Z.,  upon  his  marriage  charged  X. 
and  Z.  with  a  jointure;  and  it  was 
provided,  that  during  the  life  of  J, 
the  jointure  should  be  borne  by  X.; 
and  that,  if  ./.should  die  in  the  life- 
time of  the  wife  (which  happened), 
the  jointure  should  issue  out  of  Z., 
and  no  part  of  it  out  of  X.  X.  was 
settled  on  the  issue  of  the  marriage, 
and  Z.  was  limited  to  G.  S,  and 
his  heirs.  And  it  was  provided, 
that  upon  O.S,  charging  other  lands 
of  his  with  the  jointure,  the  lands 
of  X.  and  Z.  should  be  discharged 
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therefrom.  And  O.  S.  covenanted 
to  charge  3000/.  for  children's  por- 
tionsy  and  that  it  should  be  the  first 
charge  on  all  property  of  which  he 
should  die  seised  or  possessed,  and 
have  priority  over  all  other  charges 
thereon: — Held^  1.  That,  as  be- 
tween the  lands  of  X.  and  Z.,  the 
lands  of  Z.  were  bound  to  indem- 
nify the  lands  of  X.  against  the 
jointare.  2.  That  the  3000/.  being 
a  charge  upon  such  property  only 
of  O.  S,  as  he  died  seised  or  pos- 
sessed of,  it  became  on  his  decease 
a  charge  upon  Z.,  and  was  puiine 
to  the  jointure*  Sullivan  V.  Sul- 
livan.  769 

DEVISAVIT  VEL  NON. 

Form  of  the  issue  when  the  entire 
will  is  impeached  on  the  ground 
that  the  testator  was  not  of  sound 
mind ;  and  particular  devises  in  it 
are  also  impeached  on  special 
grounds.  Lord  Guillamore  v. 
(/Grady.  210 

DISTRESS. 
See  Rent-Charge. 

DOWER. 

See  Marriage  Articles,  1. 

EQUITY  JURISDICTION. 

See  Account. 
Arbitration. 

ESTATE. 
See  Deed,  4,  8. 
Rent- Charge. 


EVIDENCE. 

See  PLBADiNOy  6. 
Trustee,  4. 
Will,  6. 

The  acts  of  a  party  to  a  particular 
instrument  are  properly  to  be  ta- 
ken into  consideration  of  the  ques- 
tion, whether  it  was  executed  du- 
ring a  lucid  interval.  Creaghy. 
Blood.  509 

On  the  question,  whether  a  person 
found  a  lunatic  was  sane  at  a  par- 
ticular time,  a  memorial  of  registry 
executed  by  him,  before  the  time 
in  question,  is  adihissible  in  evi- 
dence, though  the  deed  is  not  pro- 
duced or  accounted  for*  And  or. 
ders  and  reports  made  in  the  mat- 
ter of  the  lunacy  are  admissibb  to 
show  that  such  orders  and  reports 
were  made  upon  the  grounds  stated 
therein,  but  not  as  evidence  of  the 
truth  of  the  facts  therein  stated. 

Ibid, 

EXAMINATION  OF  WIT- 

NESSES. 

See  Commission  to  examine. 

FEME  COVERT, 

See  Deed,  4. 

General  Orders,  1. 
Trustee  and  Cestui  qub 
Trust,  I. 

FORECLOSURE. 

See  Mortgagor  and  Mortgageb, 
1,2. 
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FRAUD. 

See  Appointment,  2. 
Surrender. 
Vendor  and  Purchaser. 

FRAUDULENT  APPOINT- 
MENT. 

See  Appointment,  2. 

GENERAL  ORDERS. 

iSi^tf  Judgment. 

L  To  a  bill  to  raise  a  demand  out  of 
property  vested  in  trustees  for  the 
separate  use  of  a  fime  covert,  the 
trustees  ought  to  be  made  answer- 
ing parties.  Peppardv.KeUy.  558 

2.  "  The  costs  occasioned  thereby,"  in 
the  18(h  General  Order  of  1848, 
are  the  costs  occasioned  by  the  de- 
fendant entering  an  appearance  in 
common  form,  and  not  merely  the 
costs  occasioned  by  his  answer. 
Peyton  V.  Browne,  560 

3.  The  grantor  of  a  rent-charge  was 
discharged  as  an  insolvent,  but  still 
continued  in  possession  of  the  lands: 
— Held,  that  the  assignee  of  the 
insolvent  ought  to  be  made  an 
answering  party  to  a  bill  by  the 
grantee,  to  raise  the  arrears  by 
means  of  a  receiver.  Curtin  v. 
Darcy,  718 

GUARDIAN. 

Two  out  of  three  testamentary  guar- 
dians declined  to  accept  the  trust. 
They  are  not  entitled,  as  of  right, 
after  the  death  of  their  co-guardian, 
to  be  appointed  guardians  by  the 
Court.  But  said  testamentary  guar- 


dians (other  circumstances  being 
equal)  will  be  preferred  to  the  per- 
son nominated  in  the  will  of  the 
mother  (the  third  guardian)  to  be 
guardian  of  the  infants  after  her 
decease.  In  re  Johnstone.  222 
The  solicitor  for  any  of  the  persons 
who  exercise  a  control  over  the 
minors'  estate  will  not  be  appointed 
guardian  of  their  persons.         Ibid. 

HEIR. 
See  Power,  5. 

HEIR  AND  PERSONAL  RE- 
PRESENTATIVE. 

See  Rent-Charge. 

HUSBAND  AND  WIFE. 

iSeeDBED,  10. 

General  Orders,  L 
Trustee,  3. 

Husband  and  wife  agreed  to  refer  it 
to  the  Master  to  approve  of  a  pro- 
per settlement  to  be  executed  of  a 
sum  of  1500/L,  money  in  Court,  the 
property  of  the  wife.  The  Court 
would  not  adopt  a  settlement  where- 
by 80/.  per  annum  was  given  to  the 
separate  use  of  the  wife  for  her  life ; 
it  appearing  that  the  husband  and 
wife  lived  together,  and  that  he  mun- 
tained  her  suitably :  but  the  Master 
having  approved  of  a  clause  giving 
the  principal  of  the  money,  in  the 
event  of  there  being  no  children, 
to  the  husband  and  wife,  moietively 
the  Court  would  not  alter  that  pro- 
vision.   Harpur  v.  Ball.  599 
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ILLEGITIMATE  CHILDREN. 
See  Will,  3. 

INDEMNITY. 

jS^tftfDsBD,  11. 

INFANT. 

See  Guardian. 
Trustek,  L 

INJUNCTION. 

By  the  29  Geo.  IIL  c.  57.  s.  1,  the 
Crown  was  authorized  to  grant  letters 
patent  for  establishing  and  keeping 
a  theatre  in  Dublin ;  and  by  section 
2  it  was  enacted,  that  no  person 
should  for  hire,  act  any  play  in  any 
theatre  in  Dublin,  except  in  such 
theatre  as  should  be  so  established 
by  letters  patent,  under  the  penalty 
of  forfeiting  800/.  for  every  such 
offence,  to  be  sued  for  by  the  com- 
mon informer.  Under  this  statute 
the  Crown  granted  letters  patent  to 
H.^  authorizing  him,  during  a  cer- 
tain term,  to  keep  a  theatre  in  Dub- 
lin ;  and  His  Majesty  prohibited  and 
forbid  all  persons  whatsoever,  du- 
ring the  term,  that  they  presume  to 
keep  open,  in  any  manner,  any 
theatre  in  Dublin,  and  therein  to 
act  any  play,  unless  they  should 
be  thereunto  authorized  by  His 
Majesty : — Held^  that  the  patentee 
could  not  maintain  a  bill  for  an 
injunction  to  restrain  unauthorized 
persons  acting  plays  in  a  theatre  in 
Dublin,  for  the  keeping  of  which 
no  patent  had  been  granted.  Cal- 
aajl  V.  Weet.  123 


Such  a  bill  can  only  be  maintained 
on  the  ground  of  interest  in  the 
plaintiff;  and  unless  he  can  sustain 
an  action  on  the  case,  the  injunction 
cannot  be  supported.  Calaaft  v. 
Weei.  123 

INSANITY. 
See  Dbvisavit  vbl  non. 
Lunacy  and  Lunatics. 

INSOLVENCY. 
See  Gbnkral  Ordbrs,  3. 
Pleading,  2. 
PowBB  TO  Lbase,  1. 
Registry  Act. 
Trustbb  and  Cestui  que 
Trust,  1. 

INTEREST. 

See  Decree. 

Limitations,  Statutes  op,  3. 
Power,  7. 

Principal  and  Surety. 
Tenant  for  Life  and  Remain- 
der-man, 2. 
Will,  I. 

INTERPLEADER. 
John  lodged  130/.  in  a  bank,  in  hi$ 
own  name,  upon  a  deposit  receipt : 
afterwards,  Daniely  b}'  the  direction 
of  Johfif  lodged  an  additional  sum 
of  5/.  in  the  bank,  and  ubiaiiied  a 
new  deposit  receipt  for  135/.  in  the 
name  of  Catiierine ;  and  the  old 
receipt  was  cancelled.  John  died ; 
and  Daniel,  ba  his  aduiiuislrator, 
claimed  the  money,  alleging  tint 
the  gift  to  Calhetine  was  iucom. 
plete,  aud  that  he  had  taken  the 
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receipt  in  the  name  of  Catherine 
vrithout  the  directions  of  John  ;  and 
he  refused  to  give  Cathenne  the 
deposit  receipt,  and  required  the 
bank  to  pay  him  the  money.  Ca- 
therine  also  demanded  the  money  of 
the  bank ;  which  they  refused  to 
pay,  as  she  had  not  the  deposit 
receipt.  Both  Catheinne  and  Da- 
niel commenced  actions  against  the 
bank,  who  61ed  a  bill  of  interpleader 
against  them.  This  is  not  a  case  of 
a  double  demand  for  one  duty,  but 
it  is  a  case  in  which  there  may 
be  two  liabilities.  The  bill  was, 
therefore,  dismissed.  Cochrane  v. 
O'Brien.  880 

A  mere  pretext  of  a  conflicting 
claim  will  not  support  a  bill  of  in- 
terpleader: the  Court  is  bound  to 
see  that  there  is  a  question  to  be 
tried.  Ibid. 

ISSUE. 

See  Marriage  Articles,  2. 
Will,  2. 

ISSUE  UNBORN. 
See  Notice. 

JOINT  STOCK  COMPANY. 
See  Public  Company. 

JOINTURE. 
See  Marriage  Articles,  1. 

JUDGMENT. 

See  Bankruptcy. 
Costs,  1. 

Lis  PENDENS,  1. 

Public  Company. 


A  joint  judgment  against  two  cannot 
be  proved  under  a  decree  to  ac- 
count in  a  suit  instituted  to  admi- 
nister the  real  assets  of  the  co- 
nusor who  died  first,  the  surviving 
conusor  not  being  a  party  to  the 
suit  as  such. 

The  case  does  not  fall  within 
the  twenty-eighth  General  Rule  of 
March,  1843.     HatcheU  v.  SuUon. 

21 

LAGAN  NAVIGATION. 
See  Power,  5. 

LANDLORD  AND  TENANT. 
See  Lease  for  Lives  Renewable, 
1,2. 
Power  to  Lease,  3. 
Principal  and  Agent,  2. 
Receiver,  2. 

LEASE. 

See  Power  to  Lease,  1,  2,  3. 
Surrender. 

LEASE   FOR   LIVES  RENEW- 
ABLE. 

See  Deed,  1. 
1.  A  bill  by  a  landlord  against  the 
assignee  of  his  lessee  for  lives  re- 
newable for  ever,  to  compel  her, 
pursuant  to  a  covenant  in  the  lease, 
to  accept  a  renewal,  was  dismissed ; 
she  having  become  assignee  under 
circumstances  which  rendered  it 
inequitable  in  the  landlord  to  com- 
pel her  to  accept  the  renewal ;  and 
it  was  dismissed  with  costs,  the 
Court  being  of  opinion  that,  inde- 
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pendently  of  those  circumstances, 
the  landlord  had,  by  his  laches^  lost 
the  right  to  enforce  the  acceptance 
of  the  renewal.  Alder  v.  Ward.  bl\ 
2.  The  object  of  the  Tenantry  Act  ( 1 9 
&  20  Geo.  III.c.  30),  and  of  the  local 
equity  of  the  kingdom,  of  which  it 
is  declaratory,  is  only  the  relief  of 
the  tenant,  not  that  of  the  land- 
lord ;  therefore,  where  a  ce$tui  gu^ 
vU  died  in  1802,  and  in  1842  the 
landlord  6led  his  bill  against  an 
assignee  of  the  lessee,  to  compel 
her  to  accept  a  renewal,  the  bill 
was  dismissed  with  costs,  though 
the  case  was  one  of  mere  laches. 

Ibid. 

LEASE  PUR  AUTRE  VIE. 

A  lessee  of  lands  demised  to  him,  his 
heirs  and  assigns  pur  autre  vie, 
devised  all  his  real,  freehold  and 
personal  property  to  his  wife  and 
children,  share  and  share  alike. 
One  of  the  children  who  survived 
the  testator,  died  intestate: — Held, 
that  his  heir  at  law,  and  not  his  per- 
sonal representative,  was  entitled 
to  his  share  of  the  freehold  lands. 
WaUy.B9fme,  118 

LEGACY. 

See  Appbopriation. 
A  purchaser  of  a  legacy  is  but  the 
purchaser  of  a  chose  in  action,  and 
is  subject  to  the  same  equities  in 
respect  of  the  legacy,  as  bis  ven- 
dor, and  therefore  to  refund  it  if 
necessary  for  the  payment  of  debts. 
Jennings  v.  Bond.  720 


LETTING  UNDER  THE 
COURT. 

See  Practice,  2. 

LIEN. 
See  Solicitor  and  Client,  4. 

LIMITATIONS, STATUTES  OF. 

I.  Testator  devised  lands  to  trustees 
.and  their  heirs,  upon  trust  to  grant 
and  convey  the  same  to  the  use  of 
71  JV,  for  life,  subject  nevertheless 
to,  and  charged  with  four  annuities, 
to  commence  upon  the  death  of  X; 
three  of  which  were  to  be  paid  to 
three  different  charitable  institu- 
tions (two  of  them  being  corporate 
bodies),  and  the  fourth  to  the  poor 
of  a  parish :  and  after  the  death  of 
T.  W.J  subject  to  the  annuities,  to 
the  use  of  his  first  and  other  sons 
in  tail :  and  he  directed  said  several 
annuities  to  be  paid  (not  saying  by 
whom-)  on  the  days  therein  men- 
tioned; and  expressly  charged  bis 
estate  with  the  same.  X.  died 
more  than  twenty  years  before  the 
filing  of  the  bill  to  establish  tbe 
charitable  devises,  and  no  payment 
or  other  satisfaction  was  ever  made 
on  foot  of  the  annuities.  No  con- 
veyance had  been  executed  by  the 
trustees ;  but  T.  W.  had,  since  tbe 
death  of  the  testator,  been  in  pos- 
session of  th^  estates ;  and  he  and 
his  eldest  son  suffered  a  recovery 
and  resettled  them: — Held,  that 
the  right  to  recover  the  annuities 
was  not  barred  by  the  3  &  4  Will 
IV.  c.  27;  the  trust  for  the  chari- 
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ties  being  an  express  one  within  the 
noeaning  of  the  twenty-fifth  section 
of  that  Act. 

Charities  are,  equally  with  other 
trusts,  within  the  operation  of  the 
3  &  4  Will.  IV,  c.  27. 

Every  charge  upon  an  estate  does 
not  create  a  trust,  although  it  im- 
poses a  burden ;  but  it  may  create 
a  trust  depending  on  the  nature  of 
the  charge.  If  the  gift  is  an  ex- 
press one,  and  if  the  person  taking 
the  estate  is  bound  to  give  effect 
to  the  gift  as  a  trustee,  then  it  is 
an  express  trust. 

Where  a  testator  gives  an  estate 
to  one,  subject  to  a  charge,  the 
person  to  pay  the  charge  is  the 
person  who  is  liable  to  the  burden ; 
and  this,  in  the  case  of  a  charity, 
impresses  him  with  the  character  of 
trustee  for  that  charity.  Comtnis- 
sinners  of  Charitable  Donations  v. 
W^brants.  182 

2.  F.  was  indebted  to  C.  in  800/. ;  to 
secure  which,  in  1814,  he  granted 
to  C.  an  annuity  or  rent  of  100/., 
to  be  issuing  out  of  the  lands  of 
Dovegrove  (held  by  F.  under  a 
lease  from  C);  habendum  until 
thereby  the  800/.  and  interest  was 
paid :  and  F,  covenanted  to  pay 
the  annuity.  In  1815  C.  assigned 
the  sum  of  798/.  (being  the  money 
then  due  on  foot  of  the  800/.),  and 
the  annuity,  to  H.^  and  covenanted 
that  the  annuity  should  be  regularly 
paid :  and  being  entitled  to  a  sum 
of  2000/.  charged  on  lands  of  which 
he  was  himself  tenant  for  life,  he, 
as  a  further  security,  assigned  800/., 
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part  of  the  2000/.  to  a  trustee,  upon 
trust,  in  case  the  annuity  should  be 
unpaid  for  forty-one  days,  then, 
from  time  to  time,  to  call  in  and 
receive  such  parts  of  the  2000/.  as 
should  be  sufficient  to  satisfy  the 
arrears,  and  apply  same  in  payment 
thereof;  and,  after  payment  thereof, 
in  trust  for  C*  In  1816,  the  annu- 
ity was  unpaid  for  more  than  forty- 
one  days ;  but  payments  were  made 
on  foot  of  it,  up  to  October,  1821. 

In  1820  C.  evicted  the  lands  of 
Dovegrove  for  non-payment  of  rent, 
and  died  in  1824. 

Under  a  decree  to  take  an  ac- 
count of  the  incumbrances  affecting 
the  lands  charged  with  the  2000/., 
made  in  a  suit  instituted  in  1839, 
the  Master  reported  that  the  prin- 
cipal money  which,  in  October, 
1821,  was  due  on  foot  of  the  798/., 
to  secure  which  the  800/.  had  been 
assigned,  was  still  due  ;  and  that 
the  residue  of  the  2000/,  after  pay- 
ment of  that  sum,  was  due  to  the 
personal  representative  of  C 

Upon  an  exception  taken  by  the 
personal  representative  of  C  :  — 
Held,  that  the  demand  of  JET.  was 
not  barred  by  the  3  &  4  Will.  IV. 
c.  27,  s.  40. 

The  trust  created  by  the  deed  of 
1815  is  a  continuing  trust,  not  to  be 
executed  once  for  all ;  and  a  present 
right  to  receive  the  800/.,  within  the 
meaning  of  the  3  &  4  Will.  IV. 
c.  27,  ».  40,  did  not  accrue  upon  the 
non-payment  of  the  annuity  for  for- 
ty-one days. 

A   person  entitled  to  a  sum  of 
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money  charged  upon  land,  assigned 
it  to  trustees,  in  trust  to  secure  the 
payment  of  a  debt,  and,  after  pay- 
ment thereof,  in  trust  for  himself. 
He  cannot,  as  against  his  creditor, 
insist  that  the  trust  is  barred  by  the 
Statute  of  Limitations.  Heenan  v. 
Berry.  803 

3.  In  a  petition  matter,  a  conditional 
order  for  the  appointment  of  a  re- 
ceiver to  pay  the  sum  of  1506/., 
*'  stated  to  be  due  to  the  petitioner," 
on  the  judgment,  was  made  abso- 
lute ;  with  liberty  to  the  Master,  at 
the  instance  of  the  respondent,  to 
ascertain  the  sum  due.  The  re- 
spondent is  not  precluded  from  re- 
lying on  the  3  &  4  Will.  IV.  c.  27, 
8.  42,  in  the  office,  as  a  bar  to  more 
than  six  years'  arrears  of  interest, 
though  he  did  not  rely  on  it  in 
showing  cause  against  the  condi- 
tional order,  and  the  sum  stated  in 
the  order  was  much  more  than  the 
principal  money  and  six  years*  inte- 
rest thereon.     Cosiello  v.  Burke. 

665 

4.  The  Court  having,  at  the  instance 
of  the  respondent,  restrained  the 
petitioner  from  proceeding  on  the 
order  for  the  receiver,  the  respon- 
dent undertaking  to  pay  him  a 
certain  annual  sum;  the  petitioner 
is  not  entitled  to  appropriate  the 
money  paid  him,  pursuant  to  that 
order,  to  the  discharge  of  interest 
which  had  accrued  due  more  than 
six  years  before  the  making  of  the 
conditional  order.  Ihid. 

5.  In  1804  F,  instituted  a  suit  in 
equity    to    recover    damages    fur 


breach  of  covenant  out  of  the  real 
and  personal  estate  of  A,  the  co- 
venantor, and  obtained  a  decree 
in  1820,  directing  a  reference,  or 
an  issue,  to  ascertain  the  amount  of 
the  damages;  but,  instead  of  pro- 
secuting the  decree,  F.  brought  an 
action  on  the  covenant,  and  in  1822 
obtained  judgment  therein.  Shortly 
afterwards  F.  died.  In  1841  ad- 
*  ministration  of  his  effects  was  ob- 
tained, and  in  the  same  year,  his 
personal  representative  filed  a  bill 
of  revivor;  but,  without  obtaining 
an  order  to  revive,  he,  in  the 
same  year,  filed  a  charge  on  foot  of 
his  demand,  under  an  order  of  re- 
ference of  1841,  made  in  another 
cause  instituted  in  1776,  to  carr)- 
the  trusts  of  the  will  of  B.  into  ex- 
ecution ;  in  which  cause  a  sum  of 
money  had  heen  impounded  to  meet, 
amongst  others,  the  claim  of  ¥»; 
the  reference  being  to  ascertain 
what  were  the  charges  affecting  the 
fund : — Held^  that  the  case  was 
not  within  the  3  &  4  Will.  IV^c.27, 
and  that  the  demand  of  B.  was  not 
barred.     Bermingham  v.  Burke, 

m 

LIS  PENDENS. 

1.  A  suit  by  a  judgment  creditor  for 
an  account  of  the  real  and  personal 
estate  of  his  debtor  and  payment  of 
his  debts,  is  a  sufficient  Us  pendens 
to  affect  an  incumbrance  on  the  life 
estate  of  a  defaulting  executor  in 
lands,  the  fee  of  which  was  subject 
to  the  judgment,  with  notice  of  in 
equity  to  have  the  life  estate  tp- 
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plied  to  answer  the  default  of  the 
executor.    Jennings  ▼.  Bond.  720 

2.  When  the  question  is  not  between 
a  registered  and  unregistered  deed, 
notice  by  lis  pendens  is  not  affected 
by  the  registration  of  the  title  deed 
of  the  person  sought  to  be  affected 
thereby.  Ihid. 

3.  The  7  &  8  Vic.  c.  93,  s.  10,  which 
requires  that  a  lis  pendens  shall  be 
registered  to  affect  a  purchaser, 
does  not  apply  to  a  purchase  made 
before  the  passing  of  the  Act.   Ibid, 

LUNACY  AND  LUNATICS. 

See  Evidence. 
Practice,  4. 

A  deed  was  executed  by  a  person  who 
at  the  time  was  insane  upon  par- 
ticular subjects;  Qucere,  whether 
the  jury,  being  satisfied  of  the  ex- 
istence of  the  morbid  feeling  at  the 
time  of  execution  of  the  deed, 
though  not  then  called  into  acti- 
vity, are  at  liberty  to  say  that,  as  the 
lunatic  was  reasonable  in  all  other 
respects,  the  deed  was  valid  ? 

Qucere^  if  a  man  is  partially  in- 
sane, and  that  partial  insanity  is 
never  removed  from  his  mind,  is  he 
capable  of  entering  into  solemn  acts 
which  he  would  not  have  entered 
into,  if  the  subject  of  his  delusion 
had  been  touched  upon  ? 

It  is  incumbent  on  a  party  sup- 
porting a  deed  executed  by  a  luna- 
tic during  the  time  covered  by  the 
inquisition,  to  show  clearly  that  it 
was  executed  during  a  lucid  inter- 
val. 

If  a  man  has  been  insane   and 

3 


afterwards  recovers  his  reason,  it  is 
not  sufficient,  in  order  to  impeach 
an  act  done  by  him  after  his  reco- 
very, to  show  that  he  was  not  as 
sound  a  man  in  his  judgment  as 
before  his  insanity.  All  that  the 
law  requires  is,  that  a  man  should 
have  possession  of  his  reason,  so  as 
to  know  the  effect  of  the  act  he  is 
about  to  perform,  and  to  be  capable 
of  carrying  that  act  into  effect. 
Creagh  v.  Blood.  509 

MARRIAGE. 
See  Deed,  6,  8. 

MASTER. 
See  Practice,  2. 

MERGER. 
See  Bankruptcy. 

MISJOINDER  OF  CO-PLAIN- 
TIFFS. 

See  Pleading,  3. 

MARRIAGE  ARTICLES. 

1.  By  marriage  articles  the  intended 
husband  covenanted  that  in  case  he 
shqpld  die  in  the  lifetime  of  his  in- 
tended wife,  without  issue  by  her, 
she  should  be  entitled  to  one-half 
of  what  property,  real  or  personal, 
he  should  die  seised  or  possessed 
of;  and  that  in  preference  to  any 
creditor  of  his,  or  to  any  deed  or 
will  which  he  might  make  or  execute 
in  his  lifetime,  contrary  to  the  true 
intent  and  meaning  of  the  articles. 
There  was  no  issue  of  the  marriage, 
and  the  husband  died,  leaving  his 
f2 
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wife  surviving.  She  is  not  entitled, 
in  addition  to  the  moiety  of  her  hus- 
band's real  and  personal  estate  given 
to  her  by  t))e  articles,  to  dower  out 
of  the  other  moiety  of  his  real  es- 
tates of  inheritance.  Hamilton  v. 
Jackion.  295 

2.  By  articles  executed  in  considera- 
tion  of  marriage  and  the  fortune 
of  the  wife,  it  was  agreed  that  the 
trustees  of  a  money  fund  after 
the  decease  of  the  husband,  should 
pay  the  residue  of  the  interest  and 
also  the  principal  sum  (subject  to 
an  annuity  by  way  of  jointure  for 
the  wife)  to  the  issue  of  the  mar- 
riage, in  such  shares  and  propor- 
tions, or  to  any  one  or  more  of  them 
in  exclusion  of  the  others  of  them, 
as  the  husband  should  by  deed  or 
will  appoint ;  and,  in  default  of  ap. 
pointment,  to  all  the  issue  in  equal 
shares;  to  such  of  said  issue  as 
should  be  sons  at  21,  and  to  such 
of  them  as  should  be  daughters 
at  21  or  marriage  :  and  that  power 
should  be  given  to  pay,  towards 
the  advancement  of  any  of  said 
issue,  any  sum  not  exceeding  one- 
half  of  the  principal  sum  belong- 
ing to  such  child  respectively  ;  and 
in  case  there  should  be  no  issue, 
or  all  such  issue  should  die  in  the 
lifetime  of  the  husband,  then,  that 
the  entire  of  the  trust  funds  sub- 
ject to  the  jointure,  should  vest  and 
be  assigned,  and  go  to  the  husband, 
his  heirs,  executors,  &c.,  abso- 
lutely, for  his  and  their  sole  use 
and  benefit.  And  it  was  further 
agreed,  that  a  regular  deed  of  set- 


tlement should  be  executed,  which 
should  contain  the  several  dames 
and  covenants  in  such  cases  usual 
and   proper: — Held^    1.  That  the 
word   *' issue"  in  the  articles  was 
to  be  read  «<  children."    2.  That 
the  settlement   ought   to  contain 
clauses  vesting  the   shares  of  the 
sons  in   them  at  21,  and  of  the 
daughters,  in  them  at  21,  or  mar- 
riage;   and   also  clauses   of  survi- 
vorship and  accruer  of  the  sharei 
of  sons  dying   uuder   21,  and  of 
daughters  dying   under    that  age 
without  having  been   married,  in 
favour  of  the   surviving  or  other 
children,  d.  That  the  husband  ms 
entitled  to  the  fund,  either  in  the 
event  of  his  surviving  all  his  chil- 
dren,  or  of  no  child  attaining  a 
vested  interest  therein ;  and  that 
the    settlement   ought  to  contain 
clauses  accordingly.  Roche  v.  Roche, 

561 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Salvage  Advances. 

1.  Advances  made  by  a  mortgagee,  for 
the  preservation  of  the  estate  [tx 
gr,  head  rent  paid  by  him),  follow 
the  nature  of  the  mortgage  secu- 
rity ;  and  if  the  mortgagee  is  not 
entitled  to  foreclose  the  mortgige 
until  after  the  decease  of  the  mort- 
gagor, neither  is  he  entitled,  during 
the  life  of  the  mortgagor,  to  a  sale 
of  the  estate  for  payment  of  such 
advances  ;  but,  if  necessary,  a  re- 
ceiver will  be  appointed  to  keep 
down  the  interest  on  the  mortgage 
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debt  and  advances.     Burrawes  v. 
Jfo%.  521 

2.  The  proviso  for  redemption  in  a 
mortgage  of  a  leasehold  for  years, 
was,  that  upon  payment  of  the  prin- 
cipal on  a  day  mentioned,  and  in- 
terest thereon,  and  the  head  rents 
in  the  mean  time,  the  deed  should 
be  void.  By  deed  of  equal  date, 
reciting  that  the  agreement  of  the 
parties  was,  that  the  principal  should 
not  be  called  in  until  after  the  de- 
cease of  the  mortgagor,  but  that  by 
mistake  it  was  stated  in  the  mort- 
gage deed,  that  the  principal  might 
be  called  in  on  a  day  certain,  the 
mortgagee  covenanted  that  the  prin- 
cipal money  should  not  be  called  in 
until  lafter  the  decease  of  the  mort- 
gagor, anything  in  the  deed  of  mort- 
gage to  the  contrary  notwithstand- 
ing i^Held^  that  the  mortgagee  could 
not  foreclose  the  mortgage  during 
the  life  of  the  mortgagor,  though  the 
interest  was  in  arrear  and  the  mort- 
gagor had  not  paid  the  head  rent. 

Ibid. 

MULTIFARIOUSNESS. 

See  Plbadino,  1. 
Rbnt-Chargb. 

NOTICE. 

See  Costs,  7. 
Lis  Pbndbns. 
Vendor  and  Purchaser. 

By  marriage  settlement  a  rent-charge 
was  granted  to  trustees  and  their 
heirsy  upon  trusts  for  the  husband 
mad  the  issue  of  the  marriage ;  and 


the  lands  were  granted  to  other 
trustees  for  a  term  of  years,  upon 
trust  to  secure  the  rent-charge. 
One  of  the  trustees  of  the  rent, 
charge  admitted  that,  before  the 
execution  of  the  settlement,  he  had 
notice  of  a  prior  incumbrance  on 
the  lands ;  and  one  of  the  trustees 
of  the  term  denied  that  he  had 
such  notice.  No  evidence  of  no- 
tice was  given : — HeU  that  notice 
to  the  trustee  of  the  rent-charge 
was  sufficient ;  but,  there  being  no 
issue  of  the  marriage  in  essey  the 
Court  would  not  declare  that  their 
interests  were  bound  by  the  prior 
incumbrance,  but  declared  that  the 
trustee  had  notice  of  it.  fViee  v. 
Wiee.  403 

OCCUPANCY. 
See  Lbasb  pur  autrb  Vib. 

PARENT  AND  CHILD. 
See  Appointmbnt,  1,  2. 

PAROL  TRUST. 

See  Trust. 

PARTIAL  INSANITY. 
See  Lunacy  and  Lunatics. 

PARTITION. 
See  Arbitration. 

PARTNERSHIP. 
See  Public  Company. 

PAYMENT. 
See  Satisfaction. 
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PENAL  STATUTE. 
See  Injunction. 

PETITION. 
See  Practicr,  L 

PETTY  BAG. 
See  Scire  Facias. 

PLEADING. 
See  Costs,  4,  6. 

Gbnbral  Orders,  1,  d. 
Injunction. 

Truster  and  Cestui  que 
Trust,  2. 

1.  SembUy  that  if  a  demurrer  for  mul- 
tifariousness cannot  be  taken  to  a 
bill  because  it  contains  a  charge  of 
collusion  between  the  several  de- 
fendants, and  the  plaintiff  fail  to 
prove  the  collusion,  the  objection 
may  be  taken  at  the  hearing.  Nison 
V.  Robinson,  4 

2.  Where  the  Provisional  Assignee  of 
the  Insolvent  Court  is  a  party  de- 
fendant to  a  suit,  and  dies,  the  new 
Provisional  Assignee  may  be  made 
a  parly  by  bill  of  revivor  merely. 
O'BHen  v.  Mahon.  201 

3.  Where  two  persons  join  as  co-plain- 
tiffs in  respect  of  separate  and  dis- 
tinct titles,  neither  of  them  having 
any  interest  in  the  title  sought  to 
be  enforced  by  the  other,  and  it 
appears  that  one  of  them  has  no  ti- 
tle ;  the  bill  will  be  dismissed  gene- 
rally without  prejudice  to  the  other 
co-plaintiff  enforcing  his  title  in  a  se- 
parate suit.   Richardson  v.  Nixon, 

250 

4.  A  purcliase  for  valuable  considera- 
tion without  notice  is  a  defence  as 


well  against  a  legal  as  an  equitable 
title.    Joyce  ▼.  De  Moleym.    374 

5.  Trustees  to  preserve  cootingeot 
remainders  are  not  necessary  par- 
ties to  a  suit  to  raise  a  charge  af- 
fecting the  inheritance.  Stewart  ?. 
Marquis  of  Donegal,  635 

6.  Conversations  .  containing  admis- 
sions which  go  to  the  gist  of  the 
case  ought  to  be  put  in  issue  by 
the  bilL  Donohoe  v.  Ommly,  688 

7.  Upon  a  bill  to  carry  a  decree  bto 
elocution,  the  Court  will  assume 
that  the  law  of  the  decree  is  correct 
upon  a  matter  then  submitted  to 
the  judgment  of  the  Court.  Dalif 
V.  Daly.  752 

POLICY  OF  ASSURANCE 
See  Deed,  9. 

PORTION. 

See  Satisfaction. 

POWER. 
See  Appointment. 
Deed,  4,  6,  7,  10. 
Trustee,  3,  5. 

1 .  C  having  power  to  appoint  a  money 
fund  to  all,  and  every,  or  any  child 
or  children  of  her^s,  and  to  the  eiclu. 
sion  of  any  one  or  more  of  them,  in 
such  shares  and  payable  at  such 
times  as  she  should  appoint,  lud 
in  default  of  appointment  to  be 
equally  divided  between  them,  bv 
her  will  appointed  different  sums 
to  several  of  her  children ;  and  re- 
citing  that  her  daughter,  M,y  had 
declared  her  intention  of  becoming 
a  nun,  and  had  retired  into  a  con- 
vent preparatory  thereto,  she  de- 
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clared  that  she  deemed  her  patri- 
mony in  that  case  sufficient  for 
her  maintenance ;  but  in  case  M, 
should  change  her  mnid  and  return 
to  her  family  and  friends,  she  be- 
queathed to  trustees  1000/.  in  trust 
for  M.  to  receive  the  interest  of 
the  same  during  her  life,  and  at  her 
decease  to  be  divided  amongst  her 
children,  if  any ;  or  in  either  case  of 
her  not  leaving  the  convent  or  not 
leaving  any  issue,  the  1000/.  to  be 
divided  amongst  her  three  daugh- 
ters therein  named :  and  she  be- 
queathed to  her  said  three  daugh- 
ters any  residue  of  the  fund  that 
might  be  after  paying  the  several 
legacies  in  her  will  mentioned: — 
Heldy  1,  Ihat  the  power  author- 
ized an  appointment  to  take  effect 
upon  the  happening  of  a  contin- 
gency;  2,  that  the  interest  which 
should  accrue  on  the  1000/.,  while 
the  contingency  was  undetermined, 
passed  under  the  residuary  bequest 
in  the  will.     CatUfield  v.  Magiiire, 

141 
2.  A,  and  B,  having  a  joint  power  of 
revocation  and  new  appointment, 
by  deed  and  fine  reciting  an  agree- 
ment that  A,  should,  in  manner 
thereinafter  mentioned,  secure  to 
B,  payment,  within  twelve  months, 
of  the  principal  sum  of  12,000/.  and 
the  interest  of  a  sum  of  8000/., 
irrevocably  revoked  the  uses  of  a 
former  settlement,  and  appointed 
the  lands  to  trustees  for  a  term  of 
550  years,  upon  trust,  as  soon  as 
conveniently  might  be  (but  with 
the  consent  in  writing  of  A,y  if  dur- 


ing or  within  twelve  months  from 
the  date  of  the  deed,  and  after- 
wards of. their  own  authority),  to 
raise  20,000/.  by  sale  or  mortgage ; 
provided  that  if  the  20,000/.  there- 
inbefore directed  to  be  raised  within 
twelve  months,  should  not,  within 
or  at  the  expiration  of  that  time, 
be  raised,  or  if  A.  should  die  be- 
fore the  20,000/.  should  be  actually 
raised,  then  the  deed,  and  every 
clause  and  thing  therein,  should  be  , 
void ;  and  the  6ne  should  enure  to 
confirm  the  several  estates  and  in- 
terests in  the  lands,  subsisting  im- 
mediately before  the  execution  of 
the  deed  of  revocation  : — Hddy  up- 
on the  whole  deed,  that  the  money 
was  to  be  raised  within  twelve 
months,  and  if  it  were  not  raised 
within  that  time,  or  A.  should  die 
before  it  was  raised,  and  within  the 
twelve  months,  the  deed  should  be 
void. 

The  money  not  having  been 
raised  within  the  time: — Held^  that 
the  old  uses,  including  the  power 
of  revocation,  revived.  Lord  Lang' 
ford  \.  Little.  613 

3.  The  ultimate  limitation  of  the  use 
in  the  former  settlement  was  to  A, 
in  fee.  After  the  expiration  of  the 
twelve  months,  A.  made  his  will^ 
devising  all  his  estates;  and  after 
the  execution  of  the  will.  A,  and 
B.  revoked  the  uses  of  the  settle- 
ment, and  limited  the  use  to  ^.  in 
fee.  The  deed  revoking  the  uses 
of  the  settlement  operates  as  a  revo  - 
cation  of  the  will.  Ibid, 

4.  The  will  was  made  before,  and  the 


798       INDEX  TO  THE  PRINCIPAL  MATTERS. 


deed  of  revocation  after  the  1  Vic. 
c.  26 : — Held^  that  the  rerersion  in 
fee,  of  which  the  devisor  was  seised 
at  the  time  of  his  decease^  did  not 
pass  by  the  will.  Lord  Langjwrd  v. 
LitUe.  613 

5.  The  19  &  20  Geo.  III.  c.  32,  in- 
corporated the  undertakers  of  the 
Lagan  Navigation,  and  enacted  that 
it  should  be  lawful  for  every  sub- 
scriber towards  completing  the  ua- 
vigatioD,  and  through  whose  hands 
it  should  pass,  to  charge  his  real 
estate  for  the  use  of  his  younger 
children,  with  the  payment  of  such 
sums  of  money  and  other  interest 
which  he  might  have  in  the  joint 
stock  of  the  company,  as  he  should 
assign  or  bequeath  to  his  heir^  any 
settlement  to  the  contrary  notwith- 
standing. Under  a  settlement  of 
1761,  ^.  was  tenant  for  life  of  lands 
through  which  the  navigation  passed, 
with  powers  of  jointuring  and  leas- 
ing, with  remainder  to  B.,  his  eldest 
son,  in  tail.  A,  was  a  subscriber  to 
the  undertaking  by  reason  of  ad- 
vances made  by  him  before  and 
after  May,  1792.  In  1791,  A.  and 
B,  suffered  recoveries  and  declared 
the  uses  to  be  to^.  for  life  ;  and  after 
his  decease,  as  A,  and  B.  should 
jointly  appoint :  and  until  such  joint 
appointment,  A.  was  to  be  at  liberty 
to  exercise  all  powers  given  to  him 
by  the  settlement  of  1761.  In  1792 
A,  and  B,  agreed  to  resettle  the 
estates,  for  valuable  considerations 
moving  from  each  of  them  ;  and  by 
deed  of  the  I7ih  of  May,  1792,  A, 
and  B,  appointed  the   lands  after 


the  decease  of  i4.,  and  subject  and 
without  prejudice  to  bis  life  estate, 
and  to  all  powers  and  authorities 
then  vested  in  or  belooging  to  him, 
whether  appendant  or  to  gross  or 
otherwise,  to  Z.  in  fee,   io  order 
that  he  might  join  in  the  intended 
resettlement  of  the  estates ;  aod  by 
another  deed  of  the  19th  of  May, 
1792,  A.,  B.,  and  Z^  reciting  2! '# 
powers   under   the    settlement  of 
1761,  and  the  intention  of  the  par- 
ties to  resettle  the  estates,  subject 
to    the   powers  thereinafter   meo- 
tioned,  conveyed  the  estates  to  A, 
for  life  ;  remainder  to  B,  for  life; 
remainder  to   his  first    and  other 
sons  in  tail :  and  new   powers  of 
leasing  and  jointuring  were  given 
to  A.     This  deed  did  not  contain 
any  saving  of  the  former  powers  of 
A,  under  the  settlement  of  1761  or 
otherwise,  and  no  allusion  was  made 
in  it  to  the  power  of  charging  under 
the  19  &  20  Geo.  III.  c.  32.     A^ 
by  his  will,  reciting  the  Act,  de- 
vised all  his  shares  in  the  Company 
to   B.y  his  heirs,   executors,  &c., 
and  charged  the  settled  lands  with 
30,000/.  for  his  only  younger  child: 

^eW,  l.That  the  power  to  charge 

given  by  the  Act  was  not  destroyed 
by  the  recovery  of  1791,  it  not  being 
the  intention  of  the  parties  to  the 
recovery  that  the  power  should 
be  destroyed  thereby.  2.  That 
it  was  destroyed,  quoad  advances 
made  before  the  19lh  of  May,  1792, 
by  the  settlement  of  that  date, 
which  amounted  to  a  contract  by 
A,  not  to  exercise  the  power  as  to 
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advances  then  made;  but  that  it 
existed  as  to  subsequent  adrances. 

3.  That  «« heir"  in  the  Act  meaBt 
heir  to  the  settled  estates,  and  in- 
cluded, as  far  as  the  law  would  per- 
mit, all  persons  claiming  in  succes- 
sion under  the  settlement ;  and  that 
the  power  given  by  the  Act  was 
well  executed  by  the  will  of  A. ; 
fur  that  the  bequest  of  the  shares 
to  B.f  his  heirs,  executors,  &c., 
thereby  made,  enured,  according  to 
the  title,  for  the  benefit  of  the  re- 
mainder-men under  the  settlement. 

4.  The  younger  child  of  A.  who 
was  also  his  executor,  having  with- 
out fraud  consented,  qua  executor, 
that  the  Company  should  issue  new 
debentures  to  B.  in  lieu  of  some 
which  had  been  granted  to  ^.,  and 
were  lost  by  the  executor : — Held^ 
that  the  charge  on  the  estate  was 
not  affected  thereby.  Stewart  v.  the 
Marquis  of  Donegal.  636 

POWER  TO  LEASE. 
1.  An  estate  was  limited  to  L.  for  life, 
with  power  to  lease  at  the  best 
rent.  Z.  demised  the  lands  to  a 
trustee  for  a  term  of  years,  to  secure 
an  annuity  to  G.,  and  covenanted 
to  exercise  his  power  of  leasing, 
and  afterwards  was  discharged  as 
an  insolvent.  L.  and  G.  agreed  to 
demise  the  lands,  and  accordingly 
executed  the  lease: — Held^  that 
the  Provisional  Assignee  was  bound 
to  execute  the  lease,  as  he  took  the 
estate  subject  to  all  the  equities 
and  liabilities  to  which  it  was  sub- 
ject in  the  hands  of  the  insolvent, 


and  the  exercise  of  the  power  was 
for  the  benefit  of  the  creditors. 
Difos  V.  Crux$e.  460 

2.  Tenant  for  life,  with  power  to  lease 
at  the  best  rent,  agrees  to  make  a 
demist  for  a  term  warranted  by  the 
power,  but  at  a  rent  which  after- 
wards appears  not  to  be  the  best 
rent.  There  being  no  fraud  in  the 
transaction,  the  Court  will  decree 
a  partial  performance  of  the  agree« 
ment,  and  direct  the  tenant  for  life 
to  execute  the  agreement  as  far 
as  his  estate  enables  him  to  do  so. 

Ihid. 

3.  Under  a  power  to  lease  at  the  best 
rent,  the  highest  rent  need  not  be 
reserved.  The  question, — what  is 
the  test  that  the  best  rent  has  been 
reserved  ?  and  the  cases  on  the  sub- 
ject,— considered.  Ihid. 

PRACTICE. 

See  Costs,  5. 
Dbcreb. 

Dbvisavit  vel  non. 
General  Orders,  1,  2,  3. 
Pleading,  2. 
Receiver,  I,  2,  3. 
Scire  facias. 

1.  The  Court  will  not  make  an  order 
on  a  petition  presented  under  an 
Act  of  Parliament,  unless  it  be  en- 
titled in  the  matter  of  the  proper 
Act.     In  re  French,  243 

2.  The  Master  may,  in  the  exercise  of 
a  sound  discretion,  refuse  to  declare 
the  highest  bidder  to  be  tenant  of 
lands  set  up  to  be  let  under  the 
Court :  but  where  the  Master  did 
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not  declare  the  highest  bidder  to  be 
the  tenant,  the  Court,  upon  the  ap- 
plication of  the  bidder,  reviewed 
the  circumattnces  of  the  case,  and 
declared  him  to  be  tenant  at  the 
rent  offered  by  him.  In  reX!o$tdlo, 

244 
a  The  Court  will  not,  in  a  suit  to 
carry  the  trusts  of  a  will  into  exe- 
cution, merely  declare  the  rights  of 
the  parties,  and  then  leave  them  to 
act  on  that  declaration  out  of  Court. 
Brown  v.  Martyn.  333 

4.  Mode  of  proceeding  by  the  com- 
mittee to  obtain  possession  of  the 
person  of  a  lunatic,  who,  before 
inquisition  found,  had  been  com- 
mitted to  custody  under  the  1  Vic. 
c.  27.     In  re  Flanagan.  343 

5.  By  suffering  the  bill  to  be  taken  as 
confessed  against  him,  the  defend- 
ant admits  the  facts  stated  in  it ; 
but  the  plaintiff  must  shew  that  the 
facts  so  admitted  entitle  him  to  re- 
lief.   Sinmonds  v.  Palles.         489 

PRINCIPAL  AND  AGENT. 

].  If  in  a  transaction  between  prin- 
cipal and  agent,  it  appears  that 
there  has  been  any  underhand  deal- 
ing by  the  agent,  ex.  gr,,  that  he 
has  purchased  the  estate  of  the  prin- 
cipal in  the  name  of  another  person, 
instead  of  his  own, — ^however  fair 
the  transaction  may  be  in  other  re- 
spects, it  has  no  validity  in  a  Court 
of  Equity. 

To  set  aside  a  sale  from  a  princi- 
pal to  his  agent,  it  is  not  necessary 
to  show  that  it  was  made  at  an  under 
value. 


An  agent  may  purchase  from  his 
principal,  provided  he  deals  with 
him  al  arm's-length,  and  after  a  full 
disclosure  of  all  that  he  knows  with 
respect  to  the  property.  Murphy 
V.  (TShea.  422 

2.  An  agent  to  let  lands  ii  bound  to 
let  them  to  the  best  advantage:  but 
upon  the  mere  ground  of  under- 
value a  bond  fide  letting,  which 
would  be  binding  on  the  principal 
himself,  will  be  equally  binding  on 
him  when  he  acts  through  an  agent, 
if  that  agent  has  acted  fairly  and 
honestly. 

An  authority  to  let  lands  maj  be 
inferred^rom  the  letters  and  acts  of 
the  party.     Dya*  v.  Cruiie,      460 

PRINCIPAL  AND  SURETY. 

S^e  Costs,  2. 

A,  as  principal,  and  B.  as  surety,  join- 
ed in  granting  an  annuity  for  the 
life  of  C ;  and  A,  assigned  to  trus- 
tees a  policy  of  insurance  upon  his 
own  life,  upon  trust  to  permit  Cy 
after  the  death  of  ^,  out  of  the 
money  insured,  or  the  interest 
thereof,  to  receive  the  annuity. 
And  A.  and  B.  executed  their  joint 
and  several  bond  conditioned  to  se- 
cure the  punctual  payment  of  the 
annuity.  The  executors  of  A  re- 
ceived the  amount  of  the  poHcT) 
and  invested  it  upon  Government 
securities.  The  executor  of  B>  was 
compelled  to  pay  C  an  arrear  of 
the  annuity: — Ildd^  that,  as  against 
the  general  assets  of  il.,  the  execu- 
tor of  B.  was  not  entitled  to  iote- 
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rest  on  the  money  so  paid  by  him : 
but  that  he  was  entitled,  as  against 
the  sum  insured,  and  the  interest 
thereon,  to  be  put  in  the  same  si- 
tuation as  if  it  had  been  duly  ap- 
plied in  payment  of  the  annuity, 
and  therefore  to  be  repaid  thereout 
the  money  advanced  by  him,  with 
interest.     Caul/ield  v.  Maguire. 

141 

PRIORITY. 
See  Deed,  10. 

Mortgagor  andMortgageb,1. 

Kl£CEIVBR,3. 

Salvage  Advances. 

PRO  CONFESSO. 
See  Practice,  5. 

PROVISIONAL  ASSIGNEE. 

See  Pleading,  2. 

Power  to  lease,  1. 
Registry  Acts. 

PUBLIC  COMPANY. 

I .  A  joint  stock  banking  company  stop- 
ped payment.  Certain  of  the  share- 
holders who  afterwards  obtained  the 
management  of  the  affairs  of  the  com- 
pany, contributed,  in  proportion  to 
the  number  of  shares  held  by  them, 
toacommon  fund,  which  was  to  be  ap- 
plied, for  the  protection  of  the  con- 
tributors, in  payment  of  the  debts 
of  the  bank  :  and  they  called  on  all 
the  shareholders  to  contribute  to 
this  fund.  Some  did  not ;  and,  for 
the  purpose  of  carrying  out  the  ob- 
ject  of  the   contributors,   an    ar- 


rangeisent  was  entered  into  be- 
tween them  and  a  creditor  of  the 
company,  that  the  creditor  should 
obtain  a  judgment  against  the  com- 
pany, to  be  used  against  such  of 
the  shareholders  as  the  contribu- 
tors should  select.  Accordingly,  a 
creditor  obtained  a  judgment  by 
confession  against  the  public  officer ; 
and,  at  the  instance  of  the  contri- 
butors, issued  a  scire  Jhcioi  against 
the  plaintiff,  who  had  been  a  share- 
holder, but,  before  the  contract 
upon  which  the  judgment  had  been 
obtained  was  entered  into,  had, 
by  informal  transfers,  assigned  his 
shares  to  a  trustee  for  the  company. 
This  transaction  is  fraudulent,  in 
the  view  of  a  Court  of  Equity ; 
and  the  creditor  was  restrained  pro- 
ceeding at  law  against  the  plaintiff. 
Taylor  V.  Hughes.  24 

2.  The  6  Geo.  IV.  c.  42,  does  not  pre- 
vent or  interfere  with  the  bondjlde 
retirement  from  the  co-partnership 
of  any  member ;  and  the  company 
may  buy  out  a  partner  notwith- 
standing the  Act.  Ibid, 

3.  Where  a  transfer  of  shares  is  made 
by  a  member  to  the  company,  the 
latter  may,  as  between  the  parties 
to  the  transfer,  dispense  with  the 
machinery  which  the  Legislature 
has  rendered  necessary  to  transfers 
in  general ;  and  the  company  cannot 
afterwards,  as  between  themselves 
and  the  partner  with  whom  they 
contracted,  impeach  the  transaction. 

ma. 

4.  SembUy — 1.  That  a  person  who,Vtf 
factOy  is  a  partner,  and  who  appears 
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to  be  so  on  the  books  ef  the  co- 
partnership, and  whose  name  is  re- 
gistered as  such,  cannot  discharge 
himself  of  his  liability  to  creditors 
by  showing  that  the  transfer  to  him 
was  informally  executed.  2.  That 
the  registry  of  the  name  of  the 
plaintiff,  after  the  bank  had  stopped 
payment,  as  a  partner  **  concerned 
in  the  co-partnership,  as  the  same 
appears  on  the  books  of  the  com- 
pany," was  not  authorized  by  the 
Act,  even  at  law ;  where  he  had 
ceased  to  appear  as  a  partner  on 
the  books  for  seven  years,  and  his 
name  had  been  withdrawn  from  the 
register,  and  no  new  contract  had 
been  entered  into  with  him,  but 
entries  merely  had  been  made  that 
the  transfers  by  him  were  invalid. 
Taylor  v.  Hughes.  24 

PURCHASER  WITHOUT 
NOTICE. 
See  Lbgacy. 
Pleading,  4. 
Vendor  and  Purchaser. 


RECEIVER. 

See  Limitations  (Statutes  of),  3, 4. 
Mortgagor  and  Mortgagee,  1. 

1.  The  Court  would  not,  at  the  in- 
stance of  a  lay  impropriator,  ap- 
point a  receiver  for  payment  of 
tithe  rent-charge,  upon  an  affidavit 
merely  stating  that  he  was  the  lay 
impropriator  of  the  parish :  when 
it  appeared  that  his  title  to  the 
tithes  had  been  and  still  was  con- 


tested by  the  parishioners ;  and  the 
only  payment  he  had  obtained  out 
of  the  lands  of  the  respondent  was 
by  the  hands  of  a  receiver  of  the 
Court  appointed  in  the  suit  of  a 
third  person.    Grevilie  v.  Fleming. 

935 

2.  Lessee  for  years  demised  the  lands 
for  his  entire  term,  with  the  usual 
powers  of  distress  and  entry,  and 
the  rent  having  become  in  arrear, 
he  filed  a  bill  for  a  receiver,  and 
moved  upon  the  answer  accord- 
ingly. The  application  was  refused, 
the  Court  doubting  whether  the 
bill  could  be  sustained,  as  the  plain- 
tiff had  a  remedy  at  law.  Cremen 
V.  Hawkes.  674 

3.  A  motion  for  a  receiver  will  not  be 
granted  upon  an  equity  appearing 
in  the  answer,  which  is  not  relied 
on  in  the  bill.  Ihid, 

4.  A  receiver  was  appointed  in  a 
cause  instituted  by  an  annuitant, 
whose  annuity  affected  the  life  es- 
tate, and  was  extended  to  the  matter 
of  a  prior  judgment  creditor,  whose 
judgment  affected  the  inheritance. 
The  rent  received  must  be  applied 
according  to  the  legal  right  of  the 
parties;  and  the  Court  cannot, 
against  the  consent  of  the  judg- 
ment.creditor,  apply  the  rents,  first 
in  payment  of  the  interest  on  the 
judgment  debt,  and  then  of  the  de- 
mand on  the  life  estate.  Corhett  v. 
Mahon.  671 


RECOGNIZANCE. 
See  Scire  facias. 
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RECOVERY. 
See  Power,  6. 

REGISTRY  ACT. 

See  Lis  pendens,  2, 3. 
Public  Company. 
A.  being  entitled  to  lands  in  Ireland, 
was  discharged  in  England  as  an 
insolvent  debtor,  under  the  1  Geo. 
IV.  c.  119.  The  assignment  of  all 
his  estate  and  effects  to  the  Provisi- 
onal Assignee  was  filed  in  the  Insol- 
vent Court,  but  was  not  registered. 
The  sub-assignment  to  the  general 
assignees  was  registered.  After- 
wards A.^  by  deed  duly  registered, 
conveyed  his  Irish  estates,  in  mort- 
gage, to  B.,  who  had  no  notice  of 
the  insolvency.  The  title  of  the 
mortgagee  is  to  be  preferred  to  that 
of  the  assignees  of  the  insolvent. 
Batter  shy  v.  Rochfort.  431 

RENEWAL. 

See  Lease  for  Lives  renewable, 
1,2. 

RENT. 
See  Receiver,  2,  3. 

Solicitor  and  Client,  1. 

RENT-CHARGE 
See  General  Orders,  3. 

Limitations  (Statutes  of),  1,2. 
Notice. 

By  marriage  articles  it  was  cove- 
nanted, that  a  lease  for  lives  and 
a  term  for  years,  the  property  of 
the  intended  husband,  and  also  a 
lease  for  lives  renewable  for  ever, 


and  a  term  for  years,  the  property 
of  the  intended  wife  (which  were 
subject  to  a  mortgage),  should  be 
conveyed  to  trustees ;  and  that  the 
intended  husband  should  have  pow- 
er to  give,  devise  and  bequeath  the 
said  lands,  or  such  of  them  as  he 
should  then  have  in  his  power,  to 
and  amongst  the  issue  of  the  mar- 
riage, in  such  manner  and  form  as 
he  should  by  deed  or  will  appoint ; 
and  in  default  of  appointment,  then 
that  the  intended  wife  should  have 
the  like  power.  The  mortgaged 
lands  were  afterwards  sold  under  a 
decree  in  a  foreclosure  suit,  for  more 
than  the  sum  due  under  the  de- 
cree. Subsequently  a  deed  of  con- 
veyance and  appointment  was  exe- 
cuted, which  purported  to  convey 
all  the  lands,  as  if  they  were  still 
existing  interests,  to  a  trustee,  to 
the  use  and  intent,  that  £.  (a  daugh- 
ter of  the  marriage),  her  heirs  and 
assigns,  should,  during  the  respec- 
tive terms  for  which  the  lands  were 
holden,  have  and  receive  a  rent- 
charge  of  36/.,  and  that  J,  (another 
daughter),  her  heirs  and  assigns, 
should,  in  like  manner,  have  and  re- 
ceive a  like  rent.charge  of  36/1,  the 
same  to  be  issuing  out  of  and  charged 
upon  all  and  singular  the  lands  and 
premises  thereby  conveyed ;  and  that 
E.  and  •/*.,  and  their  respective  heirs 
and  assigns,  should  have  powers  of 
distress  and  entry  for  the  recovery 
thereof.  The  surplus  purchase- 
money  was  applied,  without  the  pri- 
vity of  the  annuitants,  in  obtaining  a 
renewal  of  the  husband's  term  for 
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years.  The  husband's  freehold  for 
live»  determined  by  the 'deaths  of 
the  ceMtmi  que  vie$:  and  afterwards 
E.  died  intestate ;  and  her  admi- 
nistrator conveyed  her  annuity  to 
R^  who^  together  with  J^  filed  a 
bill  to  raise  the  amount  of  their 
respective  annuities. 

HMf — 1.  That  the  rents  issued 
wholly  out  of  the  freehold ;  with, 
nevertheless,  a  right  to  distrain  on 
the  leaseholds  for  years. 

2.  That  the  surplus  of  the  pur- 
chase-money was  impressed  with 
the  continuing  character  of  real  es- 
tate, as  far  as  it  was  the  produce  of 
the  freehold  for  lives ;  and  that  that 
character  could  not  be  subsequently 
varied,  as  against  the  annuitants, 
without  their  consent. 

3.  That  upon  the  decease  of  i^., 
intestate,  her  rent-charge  descend- 
ed upon  her  heir  at  law ;  and  that 
/?.  was  not  entitled  to  it. 

4.  That  where  two  persons  join 
as  co-plaintiffs  in  respect  of  separate 
and  distinct  titles,  neither  of  them 
having  any  interest  in  the  title 
sought  to  be  enforced  by  the  other, 
and  it  appears  that  one  of  them  has 
no  title,  the  bill  will  be  dismissed 
generally,  without  prejudice  to  the 
other  co-plaintiff'  enforcing  his  title 
in  a  separate  suit. 

5.  That  the  bill  was  not  multi; 
farious.  Richardson  v.  Nixon,  250 

SembUy — That  if  a  rent  begranted 
to  A,  and  his  heirs,  to  be  issuing  out 
of  a  freehold  for  lives  and  a  term 
for  years,  and  the  freehold  after- 
wards determines,  the  rent*charge 


does  not  alter  its  character  and  be- 
come a  chattel  interest.  Ibid, 

REVIVOR. 

S99  Costs,  4. 
Pleading,  2. 

REVOCATION. 

<Stfe  PowBR,  2,  3. 
WIL^  5. 

SALVAGE  ADVANCES. 
See  Mortgagor  and  Mortgages,  1. 

The  devisee  of  a  leasehold  estate  for 
lives  having  suffered  an  arrear  of 
rent  to  become  due,  the  landlord 
brought  an  ejectment.  A  third 
person,  at  the  request  of  the  devi- 
see, advanced  money  for  the  pur- 
pose of  paying  the  rent,  and  it  was 
applied  accordingly,  and  the  devisee 
mortgaged  the  lands  to  secure  the 
repayment  of  it.  The  mortgagee 
is  not  entitled  to  priority  over  the 
judgment  creditors  of  the  devisor. 
A  ngeU  V.  Brtfan.  763 

SATISFACTION. 
1.  Asumof  1000/.was,bydeedofl805. 
vested  in  J.,  in  trust  for  his  daugh- 
ter, M.  6r.,  until  she  attained  the 
age  of  twenty-five  years,  or  married; 
and  after  attaining  that  age,  or  day 
of  marriage,  to  permit  M.  G.  to  re- 
ceive the  interest  during  her  life; 
and  after  her  decease,  for  her  issue, 
as  she  should  appoint ;  and,  in  de- 
fault of  appointment,  equally;  but 
in  case  she  should  die  previous  to 
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25,  or  day  of  marriage,  or  without 
issue,  then  over  to  the  other  chil- 
dren of  A,  On  the  marriage  of 
M.  G.,  A.,  by  settlement  of  1824, 
vested  in  trustees  Securities  for 
money  exceeding  1 000/.,  upon  trust 
for  the  separate  use  of  Jf.  G,  for 
her  life ;  and,  after  her  decease,  for 
the  use  of  the  children  of  the  mar- 
riage, as  the  intended  husband 
should  appoint ;  and,  in  default  of 
appointment,  equally ;  and,  in  de- 
fault of  such  issue,  for  the  intended 
husband,  his  executors,  &c.  This 
settlement  did  not  refer  to  the  deed 
of  1805 : — Hdd^  that  the  provision 
made  for  M,  G,y  by  the  settlement 
of  1824,  was  a  satisfaction  of  her 
claims  under  the  deed  of  1805, 
though  it  did  not  appear  that  the 
husband  was  aware  of  his  wife's 
claim  thereunder.  Hayety.Garvey, 

268 
2.  A  provision  by  a  father,  on  the 
marriage  of  his  daughter,  of  a  great- 
er sum  than  he  owes  her,  is,  in 
general,  to  be  deemed  a  payment 
of  the  debt ;  and  it  is  not  necessary 
that  there  should  be  an  express  sti. 
pulation  to  that  effect,  or  to  show 
that  the  husband  knew  of  the  debt. 

jm. 

SCIRE  FACIAS. 

1 .  A  scire  facias  on  a  recognizance  set 
forth,  that  on,  &c.  [at  Ballinasloe, 
in  the  county  of  Galway],  M,  F. 
and  two  others,  of,  &c.,  in  the 
county  of  Galway,  came  before 
J.  R,  [who  then  and  there  was]  one 


of  the  Masters,  &c.  [as  by  the  said 
recognizance,  of  record  and  en- 
rolled, &c,  may  appear].  In  the 
record  of  the  recognizance,  the 
words  within  the  brackets  were 
omitted  ;  but  at  the  foot  of  the  re- 
cognizance was  this  note,  signed 
by  the  Master:  <<  Taken  and  ac- 
knowledged before  me,  at  Ballina- 
sloe, in  the  county  of  Galway  afore- 
said." Upon  nul  tiel  record  plead- 
ed : — Heldy  that  there  was  a  vari- 
ance.    Regina  v.  Lynch.  103 

2.  The  note  at  foot  is  not  part  of  the 
recognizance.  Ibid. 

d.  A  case  depending  at  the  petty-bag 
side  of  the  Court  may  be  heard  and 
determined  out  of  Term.        Ibid. 

SETTLEMENT- 

See  Appointment,  I. 
Husband  and' Wife. 
Marriage  Articles. 

'SOLICITOR. 

See  GOARDIAN. 

Solicitor  and  Client. 

1.  Testator  devised  his  freehold  lands 
to  his  wife  and  children  equally; 
and  appointed  her  his  trustee.  Un- 
der her  marriage  settlement,  the 
wife  was  entitled  to  a  sum  of  500^, 
charged  on  the  land,  and  payable 
on  the  death  of  the  testator.  She 
entered  into  receipt  of  the  rents  as 
devisee  and  trustee  in  the  will: — 
Beldy  that,  as  against  a  subsequent 
judgment  creditor,  with  whose  con- 
*sent  she  entered,  and  who  acted 


f. . 
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gratuitously  as  her  solicitor,  in  the 
matter  of  the  trusts  of  the  will,  she 
was  chargeable  only  with  such  parts 
of  the  rents  as  she  had  reopived 
and  applied  to  her  own  use.  Bo^ 
V.  Murdoch.  203 

2.  The  solicitor  for  any  of  the  per- 
sons who  exercise  a  control  over 
the  minors*  estate,  will  not  be  ap- 
pointed the  guardian  of  their  per- 
eons.     In  re  Johnstons^  Minon. 

3.  A  solicitor  is  not  at  liberty  to  deal 
with  his  client  for  a  security  for  a 
debt  due  to  him  by  a  third  person, 
without  giving  to  his  client  all  the 
information  he  possesses  connected 
with  his  demand,  and  the  nature  of 
the  security.  Therefore,  where  a 
solicitor  took  from  his  client  a  se- 
curity on  a  sum  of  money  charged 
upon  the  estate  t>f  the  principal 
debtor,  for  the  recovery  of  which 
the  client  was  then  prosecuting  a 
suit  in  Equity,  and  did  not  disclose 
to  him  the  circumstances  connected 
with  that  estate,  and  particularly 
that  he  (the  solicitor)  had  other 
demands  affecting  it,  a  bill  to  en- 
force that  security  was  dismissed 
with  costs.   Uiggins  v.  Jo^ce.  282 

4.  No  one  can  give  a  lien  on  deeds  to 
a  solicitor  of  a  higher  nature  than 
the  interest  he  himself  has  in  the 
deeds.  MoUsworth  v.  Rohbins.   358 

5.  By  settlement  of  1780,  D.,  seised 
qucLni  in  fee,  charged  the  lands  with 
2500/.  for  his  children.  On  his 
death,  the  inheritance  descended 
upon  his  son,  R.y  who  was  also  en- 
titled to  a  portion  of  the  charge. 


/?.  retained  Jf.  as  his  solici I cr;  who, 
in  the  lifetime  of  iZ.  militated  a 
suit  in  his  name  to  raue  the  charge. 
That  suit  having  abated  by  the 
death  of  R^  M^  as  th«  adminis- 
trator of  R*j  and  the  other  persons 
entitled  to  the  residue  of  the  charge, 
instituted  another  suit  as  co-plain- 
tiffs, to  raise  its  aoiount :  and  If^ 
as  solicitor,  conducted  that  suit  for 
the  co-plaintiffs.  In  the  course  of 
his  professional  employment,  the 
title-deeds  relating  to  the  estate 
and  the  charge  came  iuto  hb  pn- 
session.  A  receiver  was  appointed 
in  the  suit,  but  no  decree  was  ob- 
tained therein.  The  lands  were 
afterwards  sold  under  a  decree  in 
the  suit  of  ^puisne  judgment  cre- 
ditor of  D. ;  and  J/,  was  ordered  to 
bring  in  and  lodge  the  title-deeds, 
without  prejudice  to  his  lien:  which 
he  did  : — Heldy  that  7?.,  as  owner  of 
the  inheritance,  could  not  give  J/, 
a  lien  for  costs  on  the  title-deeds  of 
the  estate,  as  against  the  persons  en- 
titled to  the  charge.  Thai  R^  as 
owner  of  a  portion  of  the  charge 
could  not  give  M.  a  lien  on  the  deed 
creating  the  charge,  as  tha  t  deed 
belonged  to  him  in  common  with 
the  other  persons  enl tiled  to  the 
charge,  and  not  to  him  solely.  That 
the  lien  of  M.  on  the  deeds  evi- 
dencing the  title  of  his  clients  to  the 
charge,  was  not  transferred  to  the 
sums  decreed  to  them  in  respect 
thereof.  MoUsworth  \.Robinn$.  358 

SPECIAL  OCCUPANT. 
Sm  Lease  pur  actrb  Vib. 
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SPECIFIC  PERFORMANCE. 

See  Marriage  Articles,  2. 
Power  to  Lease,  2. 

STATUTES  (CONSTRUCTION 
OF). 

19&20Geo.  III.  cdO.  571 

19&20Geo.  III.  C.32.  686 

26  Geo.  III.  c.  57.  123 

6  Geo.  IV.  c.  42.  24 

3&4  Will.  IV.  C.27,  S.25.  182 
3  &  4  Will.  IV.  c.  27,  si  40.  308,  689 

3  &  4  Will.  IV.  c.  27,  s.  42.  665 

3  &  4  Will.  IV.  c.  55.  674 

iVic.  C.26.  613 

1  Vic.  c.  27.  348 

7&8Vic.  C.93,  a.  10.  720 

SURETY. 

See  Costs,  2. 

Principal  and  Surety. 

SURRENDER. 

See  Vendor  and  Purchaser. 

The  Court  has  no  authority  to  set  up 
a  lease,  which  by  the  bondjide  exer- 
cise of  the  power  vested  by  law  in  a 
tenant  for  life  to  grant  a  new  lease, 
has,  by  the  doctrine  of  surrender 
by  openstion  of  law,  been  deter- 
mined; there  being  no  fraud  or 
collusion,  or  other  circumstance  to 
justify  the  interference  of  the  Court. 
Nixon  V.  Robinson,  4 

SURVIVORSHIP. 

See  Judgment. 

Marriage  Articles,  2. 

VOL.  II.  3  G 


TENANT  FOR  LIFE  AND 
REMAINDER-MAN. 

See  Vendor  and  Purchaser. 

1.  Tenant  in  fee  borrowed  money  ;  to 
secure  the  repayment  whereof,  with 
interest,  he  confessed  a  judgment 
in  double  the  amount,-  and  put  his 
creditor  into  the  receipt  of  a  fee- 
farm  rent,  which  was  equal  in  amount 
to  the  annual  interest:  and  after- 
wards devised  all  his  estates  to  ^. 
for  life  ;  remainder  to  B.  for  life  ; 
remainder  to  the  first  and  other 
sons   of  B.t  in  tail.      A.  died  in 

1802  ;  the  full  amount  of  the  judg- 
ment being  then  due  to  the  credi- 
tor, who  had  not  been  paid  interest 
since  1786.  B.  died  in  1824,  never 
having  received  any  part  of  the  fee- 
farm  rent ;  but  his  executors  were 
paid  twenty-one  and  a  half  years' 
arrears  of  the  rent.  B.  having,  in 
1824,  paid  off  the  judgment,  and 
taken  an  assignment  of  it  to  a  trus- 
tee for  himself: — Held^  that  his 
execut6rs  were  not  at  liberty  to  re- 
tain, as  against  the  remainder-man, 
the  arrears  of  the  fee-farm  rent 
received  by  them,  and  to  leave  the 
arrears  of  the  interest  a  charge  upon 
the  estate:  particularly  as  B,^  in 

1803  and  1821,  became  a  party  to 
family  settlements,  in  which  the 
estate  was  dealt  with  as  if  the  fee- 
farm  rent  had  been  applied  in  pay- 
ment of  the  interest ;  and  benefits 
were  given  to  him  by  those  settle- 
ments. Cauljield  y,  Maguire,    141 

2.  Where  an  estate,  subject  to  a  charge 
bearing  interest,  is  limited  to  seve- 
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ral  persons  in  succession,  as  tenants 
for  life,  the  conclusion  to  be  drawn 
from  the  authorities  appears  to  be, 
that  each  tenant  for  life  is  liable  only 
for  the  interest  for  his  own  time,  but 
that,  to  liquidate  the  arrears  during 
his  own  time,  he  must  furnish  all  the 
rents,  if  necessary,  during  the  whole 
of  his  life.     Caujfield  v.  MagtUre. 

141 

TENANTRY  ACT. 
Sm  Lbasb  for  Lives  renewable. 

THEATRE. 
See  Injunction. 

TITHE  RENT-CHARGE. 
See  Receiver,  L 

TRUST. 

See  Deed,  8, 10. 

Limitations  (Statutes  of), 
1,2. 

Circumstances  under  which  a  parol 
trust  of  real  estate  will  be  enforced 
Donohue  v.  Conrahif.  688 

TRUSTEE. 

(1  Will.  IV.  c.  60.) 

See  Costs,  3. 

General  Orders,  1. 
Notice. 
Pleading,  5. 

Conveyance  by  Infant  Trustee. 
1.  A  petition  under  the  1  Will.  IV. 
c.  60,  stated,  that  in  1803  the  tes- 
tator devised  real  estate  to  a  trus- 
tee, to  pay  debts;  and  after  payment 
thereof,  in  trust  for  the  petitioner ; 


that  he  died  in  1824,  and  there- 
upon the  petitioner  entered:  that 
many  years  ago,  petitioner  and  the 
trustee  sold  part  of  the  estate  and 
paid  all  the  debts ;  that  the  trustee 
had  died,  and  that  his  heir  was  a 
minor  ;  and  it  prayed  a  conveyance 
of  the  legal  estate.  The  Court  di- 
rected inquiries  whether  the  minor 
was  a  trustee  for  the  petitioner 
alone,  discharged  of  debts  and  the 
trusts  of  the  will.  In  re  Cdtherint 
Barry,  1 

Appointment  of, 

2.  The  1  Will.  IV.  c.  60,  was  not  in- 
tended to  sanction  a  trustee  re- 
signing his  trust  rather  than  do  an 
act  which  he  deems  improper.  Pep* 
per  V.  Tuckey,  59 

3.  A  trustee  in  a  marriage  settlement 
refused  to  join  in  lending  the  trust- 
money,  because  he  disapproved  of 
the  security.  The  wife,  pursuant 
to  a  power  for  the  purpose,  removed 
him,  and  appointed  a  new  trustee 
in  his  place ;  and  the  husband  and 
wife  then  presented  a  petition  under 
the  Act,  to  compel  the  old  trustee 
to  transfer  the  funds  to  the  new 
trustee.  The  Court  refused  the 
application.  Ibid. 

4.  Stock  was  invested  in  the  names  of 
two  persons,  upon  trust,  as  was  al- 
leged, for  the  petitioners.  The  only 
evidence  of  the  trust  was  the  state- 
ments in  the  petition  and  verifying 
affidavits,  and  a  letter  written  by 
the  donor  for  the  purposes  of  the 
application.  One  of  the  alleged 
trustees  being  resident  in  some  place 
unknown,  out  of  the  jurisdiction,  a 
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petition  was  presented,  praying  that 
the  stock  might  be  transferred  to 
the  petitioners ;  but  ihe  Court  re- 
fused to  make  the  order  in  bis  ab- 
sence, though  it  was  stated  that  be 
declined  to  act,  and  the  other  trus- 
tee submitted  to  act  as  the  Court 
should  direct.  In  re  Dunbar.  120 
5.  By  marriage  settlement  a  judgment 
was  vested  in  trustees ;  and  it  was 
declared,  that  if  the  wife  should, 
with  the  consent  of  her  husband, 
think  it  advisable  to  call  in  the  sum 
secured  thereby,  the  trustees  were 
to  permit  her  to  use  her  discretion, 
as  to  the  investment  of  same.  One 
trustee  died,  and  the  other  was  out 
of  the  jurisdiction.  The  wife,  with 
the  consent  of  her  husband,  called 
in  the  money ;  and  she  and  her 
husband  assigned  the  judgment  to 
a  third  person,  who  advanced  the 
money;  but  the  surviving  trustee 
refused  to  execute  the  assignment, 
and  desired  to  be  discharged  from 
the  trusts.  '  The  Court,  thinking 
the  real  object  of  the  parties  was» 
not  to  continue  the  money  in  set- 
tlement, but,  under  colour  of  the 
power,  to  get  it  out  of  settlement, 
refused  to  appoint  new  trustees.  In 
re  Mohny.  391 

TRUSTEE  AND  CESTUI 
QUE  TRUST. 

See  Limitations  (Statutes  of), 
1,2. 

1.  A  money-fund  belonging  to  the 
wife,  was.  vested  in  trustees,  upon 
trust  to  pay  the  interest  to  the  hus- 


band for  his  life,  or  until  he  should 
take  the  bene6t  of  any  Act  for  the 
relief  of  Insolvent  Debtors:  and 
after  his  decease,  or  obtaining  the 
benefit  of  such  Act,  upon  trust 
to  pay  the  interest  to  the  wife  for 
her  life;  the  same  to  be  paid  to 
her,  in  case  of  the  insolvency  of 
the  husband,  to  her  separate  use : 
and  after  her  decease,  in  trust  for 
the  issue.  The  trustees,  at  the  in- 
stance of  the  wife,  committed  a 
breach  of  trust,  by  lending  part  of 
the  trust-fund  to  the  husband,  who 
afterwards  was  discharged  as  an  in- 
solvent. Upon  a  bill  by  the  wife 
and  her  children  to  make  the  trus- 
tees answerable  for  the  breach  of 
trust: — Held^  that  the  contingent 
interest  of  the  wife,  for  her  separate 
use,  was  not  bound  to  make  good 
to  the  trustees  the  money  advanced 
by  them  at  her  request. 

Quceref — ^Whether  her  life  inte- 
rest, after  the  decease  of  her  hus- 
band, was  so  bound. 

Semble, — That  if  the  discharge  of 
the  husband  as  an  insolvent  had 
been  concerted  with  the  privity  o^ 
the  wife,  in  order  thereby  to  en- 
title her  to  a  present  interest  in  the 
trust-funds,  and  defeat  the  equity 
of  the  trustees  against  her  husband, 
the  trustees  would  be  entitled  to 
the  same  relief  against  her  as  against 
her  husband.    3iara  v.  Manning. 

311 

2.  Palles  being  indebted  to  Ignatius 

Goold  in  3000/.,  and  Sir  George 

Gooldf  ihe  father  o{  Ignatius^  being 

indebted  to  T.  and  H.  in  1000/.,  for 
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recovery  of  which  they  had  insti- 
tuted an  action  at  law  against  him, 
an  arrangement  was  entered  into, 
part  of  which  was,  that  the  action 
against  Sir  George  Goold  should  he 
discontinued;  and  that  Pa/^« should 
pay  the  costs  of  it.  And  Paltes^  pur  • 
suant  to  the  agreement,  mortgaged 
his  estate  for  1400/.  to  a  trustee, 
f  pon  trust,  inter  alia^  to  secure  to 
Simmondt^  the  attorney  for  T.  and 
H.  in  the  action,  the  costs  of  the 
plaintiffs  in  that  action,  to  he  paid 
as  therein  mentioned.  Simmondsy 
though  named  in  the  declaration  of 
trust,  was  not  a  party  to  the  ar- 
rangement:— Held,  that  he  was 
not  entitled,  as  a  cestui  que  trust 
under  the  deed,  to  institute  a  suit 
to  carry  the  trusts  of  it  into  execu- 
tion ;  and  that,  having  done  so,  the 
objection  might  he  taken  by  any 
party  to  the  suit. 

The  principle  of  Garrard  v,  L(/rd 
Lauderdale  (2  R.  &  M.,  451),  not 
to  be  extended. 

Gibbs  V.  Glamis  (11  Sim.  584) 
observed  upon. 

Distinction  between  voluntary 
settlements,  where  the  object  of  the 
donor  is  bounry ;  and  voluntary  con- 
veyances in  trust  to  pay  debs,  to 
which  the  creditors  are  not  parties* 
Simtnonds  v.  Palles.  489 

USURY. 

Quiere, — Whether  a  grant  of  an  an- 
nuity for  a  term  for  years,  which 
annuity,  in  the  course  of  time,  will 
repay  the  principal  money  and  more 


than  the  legal  interest,  is  or  is  not 
usurious  ?     Kenny  v.  Lynch,    319 

VENDOR  AND  PURCHASER. 

See  Assent. 
Legacy. 
Pleading,  4. 
Principal  and  Agent,  1. 

They  who,  with  notice  of  his  title,  deal 
with  a  person  entitled  to  a  partial 
interest  in  an  estate,  are  responsible 
for  any  dealing  with  the  property 
which  professes  to  incumber  and  em- 
barrass the  estate  of  the  oiher  per- 
sons claiming  under  the  same  instru- 
ment. They  are  not  at  liberty  to 
deal  with  the  estate  so  as  to  embar- 
rass the  other  persons  claiming  un- 
der the  same  instrument.  Nixon  v. 
Robinson,  4 

VESTING  AND  DIVESTING. 

See  Deed,  8. 

Marriage  Articles,  2. 

VOLUNTARY  CONVEYANCE. 

See  Trustee  and  Cestui  que  Trust, 
2. 

VOLUNTARY    SETTLEMENT. 

See  Trustee  and  Cestui  que  Trust, 
2. 

WILL. 
See  Lease  pur  autre  vie. 
Power,  1,  3,  4. 

Construction  of, 
1.    Testator  directed   that  a  certain 
debt  of  25,000^.  should  be  deemed 
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part  of  the  residue  of  his  personal 
estate ;  and  he  gave  it,  and  all  in- 
terest due  and  to  grow  due  thereon, 
and  the  residue  of  his  personal  es- 
tate, to  trustees,  upon  trust  to  col- 
lect, and  from  time  to  time  invest 
same;  and  to  pay  the  interest  of 
one-third  part  thereof  to  each  of  his 
three  children  for  their  lives ;  and 
after  their  decease,  respectively,  to 
pay  one-third  part  of  the  principal 
to  their  children.  After  making 
hb  will,  the  testator  hy  deed  re- 
leased to  his  debtor  all  interest 
which  should  become  due  on  the 
HSfiOOL  during  his  life ;  and  he 
agreed  to  postpone  the  payment  of 
the  principal  sum  and  the  interest 
to  accrue  due  thereon,  until  the  end 
of  three  years  next  after  his  de- 
cease ;  and  then  to  accept  payment 
of  the  principal  sum  and  the  in- 
terest which  should  have  accrued 
due  thereon  during  the  three  years, 
by  instalments;  and  that  the 25,000/. 
should  not  bear  interest  after  the  ex- 
piration of  (he  three  years,  so  long 
as  the  instalments  were  regularly 
paid  ;  but  that  if  default  should  be 
made  in  payment  of  the  instalments, 
the  balance  should  be  payable,  with 
interest,  until  the  instalments,  with 
the  interest,  should  be  paid.  By 
a  codicil,  the  testator  declared  that 
the  execution  of  this  deed  should 
not  revoke,  prejudice,  or  affect,  his 
will  i-r-Heldf  that  the  three  years' 
interest  did  not  form  part  of  the 
capital  of  the  residuary  personal  es- 
tate ;  and  that  the  legatees  for  life 


of  the  residue  were  entitled  to  it. 
Caulfield  v.  Maguire.  141 

2.  Testatrix  gave  a  sum  of  money  4o 
her  children  who  should  be  living 
at  the  time  of  her  decease  ;  and  in 
case  she  should  die  without  leaving 
any  fuch  issue^  over :  and,  having  a 
power  to  appoint  to  the  children 
of  />.,  she  gave  2000^  part  of  the 
fiiod,  to  the  separate  use  of  ^.  (one 
of  the  children) ;  and  if  she  died 
without  iisue  by  her  then  present 
husband,  or  any  other  she  might 
thereafter  take,  the  2000/.  to  be 
divided  amongst  other  objects  of 
the  power: — Heldy  that  A,  was 
absolutely  entitled  to  the  2000^ 
Ibid.  141 

3.  Bequest  of  a  sum  of  money  to  a 
trustee,  in  trust  to  pay  to  A.  N,  the 
interest,  during  her  life,  or  until 
she  married,  for  the  support  of  her 
children,  W.  and  K, ;  and  in  case 
of  her  death  or  marriage,  to  apply 
it  to  the  use  of  her  children  ;  and 
on  their  coming  to  the  age  of  21, 
to  divide  the  said  sum  between 
them.  The  children  ofA.N.  born 
after  the  date  of  the  will,  and  in  the 
lifetime  of  the  testator,  do  not  take 
under  this  bequest. 

SetnbUf  a  bequest  to  future  ille* 
gitimate  children  is  void :  and  there 
is  no  distinction  between  illegitimate 
children  described  as  the  children 
of  a  particular  mother,  without  re* 
ference  to  their  paternity,  and  those 
who  are  described  as  the  children 
of  a  particular  father.  In  re  Connor. 

456 
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4.  Damages  occasioned  by  a  breach 
of  a  covenant  for  quiet  enjoyment 
jiter  the  death  of  the  coYenantor> 
are  a  debt  of  his  within  the  mean- 
ing of  a  devise  in  his  will  of  his 
lands  to  trustees,  upon  trust,  by 
sale  or  mortgage,  to  pay  off  and 
discharge  all  such  just  debts,  of 
every  kind,  as  he  should  happen  to 
oire  at  his  decease.  Birmingham 
T.  Burke.  699 

5.  Testator  devised  lands  to  the  use 
of  ^.  for  life»  without  impeachment 
of  waste ;  reminder  to  trustees  du- 
ring his  life>  to  preserve,  &c. ;  re- 
mainder, after  his  decease,  to  trus- 
tees for  a  term  of  500  years^  upon 
trust  to  raise  portions  for  his  younger 
children ;  remainder  to  his  first  and 
other  sons  in  tail  male ;  with  several 
remainders  over.  By  a  codicil  to 
his  will,  the  testator  revoked  any 
bequest  or  devise  to  H,  by  any 
former  will  or  codicil ;  and  he  de- 
vised the  same  lands  to  H.  during 
his  lifoi  subject  to  an  annuity  which 
he  had'  by  deed  charged  thereon  ; 
remainder  to  Jf.  during  his  life,  to 
preserve,  &c. ;  remainder  to  his  first 
and  other  sons  in  tail;  remainder 
to  M.  D,  in  fee :  and  he  directed 
that  this  codicil  should  be  taken  as 
part  of  his  will.  Semble, — that  the 
devise  of  the  term  of  500  years  and 
the  trusts  thereof  are  revoked  by 
the  codicil. 

Where  a  codicil  contains  an  un- 
broken set  of  limitations,  not  re- 
concilable with  those  in  the  will, 


and  exhausting  the  fee,  it  is  to  be 
inferred  that  the  testator  intended 
to  dispose  of  the  whole  fee  by  the 
codicil,  which  he  had  otherwise  dis- 
posed of  by  his  wilL    Dal^  v.  Da/y. 

752 
LofiWiU. 

6.  Upon  the  admission  of  the  heir  at 
law,  that  the  will  of  the  testator, 
which  was  lost,  was  duly  executed 
and  attested,  and  that  thereby  cer- 
tain lands  were  devised  to  him,  sub- 
ject to  a  perpetual  rent-charge;  aod 
upon  evidence  of  the  contents  of 
the  will,  by  two  witnesses,  who  heard 
it  read,  but  who  could  not  state  that 
it  was  executed  and  attested  as  by 
law  required,  further  than  that  tbe 
person  reading  it  read  out  the  names 
of  the  testator  and  of  certain  per- 
sons as  if  they  had  executed  and 
attested  it ;  and  upon  proof  of  the 
payment  of  the  rent-charge  for 
thirty-five  years  up  to  the  year  be- 
fore the  filing  of  the  bill,  the  Court 
declared  that  tbe  lands  were  well 
charged  with  the  annuity  ;  and  that 
the  heir  at  law,  and  the  persons 
deriving  with  notice  under  a  set- 
tlement of  the  lands  executed  by 
him  oh  the  marriage  of  his  son,  and 
duly  registered,  and  also  the  judg- 
ment creditors  of  the  heir  at  law, 
were  bound  to  give  effect  to  the 
devise  of  the  rent-charge.'  Wise 
V.  Wise.  403 

WITNESS. 
See  Commission  to  examine. 
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